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Eato  Common,  Canon,  Ctoii, 

&c. 


mm 


S.  C.  4  Mod. 

i.     Blankard  verjks  Galdy.  %*V££U 

[Trio.  5  W.  ft  M.  B.  R.    Jntr.  Paf.  3.  W.  &  M.  R0U35.]    S3L"^8.bid' 

Holt  341. 

IN  debt  on  a  bond,  the  defendant  prayed  oyer  of  the  where  an  un'm- 
condition,  and  pleaded  the  (latute  E.  6.  againft  buy*  h»Wtcd  country 
ing  offices  concerning  the  adminiftration  of  juftice ;  pia^d^Enr- 
and  averred,  That  this  bond  was  given  for  the  purchafe  Ji(h  fubjeds,  all 
of  the  offiqe  of  provoft-marfhal  in  Jamaica,  and  that  it  hw3  in  f?KC 
concerned  the  adminiftration  of  juftice,  and  that  Jamaica  J^iy^oTcV 
is  part  of  the  revenue  and  poflefiions  of  the  Crown  of  there;  but  in  the 
England :  The  plaintiff  replied,  that  Jamaica  is  an  ifland  "fcof  an  inh»- 
beyond  the  feas,  which  was  conquered  from  the  Indians  conque^'not 
and  Spaniards  in  (^Elizabeth's  time,  and  the  inhabitants  till  declared  fo 
•re  governed  by  their  own  laws,  and  not  by  the  laws  of  £y  ^fc00^- 
England:  The  defendant  rejoined.  That  before  fuch  con-  ^>'It&c*  !au<l 
queft  they  were  governed  by  their  own  laws;  but  fince  116.    4  Leon. 
that,  by   the  laws  of  England:  Shower  argued  for  the  *£  J  Cy^h. 
plaiutiff,  that,  on  a  judgment  in  Jamaica,  no  writ  cf  error  279.  &c.  aVentl 
lies  here,  but  only  an  appeal  to  tue  Council ;  and  as  they  4-  Port-  666« 
arc   not  reprefented  in  our  parliament,  fo  they  are  not  ^^'Mod! 
botind  by  our  ftatutcs,  unlefs  fpecially  named.     Fide  And.  45.  2  Wms.75. 
115.     Pembcrton  contra  argued,  that  by  the  conqueft  of  a  Sho.  Pari.  Ca. 
nation,  its  liberties,  rights,  and  properties  are  quite  loft  5  J^1    L    onu 
that  by  confequence  their  laws  are  loft  too,  for  the  law  is 
but  the  rule  and  guard  of  the  other ;  thofe  that  conquer, 
cannot  by  their  victory  lofe  their  laws,  and  become  fubjeel: 
to  others.     Vide  Faugh.  405.     That  error  lies  here  upon  vide  Cowp.  ao8. 
a  judgment  in  Jamaica,  which  could  not  be  if  they  were  4  Bur-  arco- 
not  under  the  fame  law.     Et  per  Holt,  C.  J.  &  Cur.,       Doug*  38' 

1  ft,  In  cafe  of  ah  uninhabited  country  newly  found  out 
by  Englijh  fubjefts,  all  laws  in  force  in  England  are  in 
force  there ;  fo  it  iccmed  to  be  agreed. 

2dly,  Jamaica  being  conquered,  and  not  pleaded  to  be 
parcel  of  the  kingdom  of  JEngland,  but  part  of  the  pof- 

Vcl.  II.  B  feilions 


****p 


412*  Hate  Common,  &c 

feflions  and  revenue  of  the  Crown  of  England,  the  law* 
of  England  did  not  take  place  there,  until  declared  fo  by 
the  conqueror  or  his  fucceflbrs.  The  IJle  of  Man  and 
Ireland  "are  part  of  the  pofleflions  of  the  Crown  of 
England ;  yet  retain  their  ancient  laws  :  #  That  in  Davis 
36.  it  is  not  pretended,  that  the  cuftom  of  tanijlry  was 
determined  by  the  conqueft  of  Ireland,  but  by  the  new 
fettlement  made  there  after  the  conqueft :  That  it  was 
impofliblc  the  laws  of  this  nation,  by  mere  conqueft, 
without  more,  fliould  take  place  in  a  conquered  country  •, 
becaufe,  for  a  time,  there  muft  want  officers,  without 
Poft.  5T0.  which  our  laws  can  have  no  force  :  That  if  our  law  did 

5  Mod.  187.       takc  pjacc>  vct  tiiev  m  Jamaica  having  power  to  make 

new  laws,  our  general  laws  may  be  altered  by  theirs  in 
particulars ;  alfo  they  held,  that  in  the  cafe  of  an  infidel 
country,  their  laws  by  conqueft  do  not  entirely  ceafe,  but 
only  fuch  as  are  againft  the  law  of  God  ;  and  that  in 
fuch  cafes  where  the  laws  are  rejected  or  filent,  the  con- 
quered country  (hall  be  governed  according  to  the  rule  of 
natural  equity.    Judgment  pro  quer'. 


Vide  Poft.  672.  2.     Matthew  vcrfus  Burdett. 

[Hill.  1  Ann.  B.  R.] 


2  Straw.  1057.    iN  the  primitive  church,  the  laity  were  prefent  at 

Canon*  oblige       J.    fvnoHc  •   When   the    emnire  herame  Chriftian.   no 


not  the  laity 


all 
fynods :  When  the  empire  became  Chriftian,  no  ca~ 
^thoutthecon- no»  was  made  without  the  emperor's  confent :  The 
fent  of  the  cm  ii  emperor's  confent  included  that  of  the  people,  he  having 
v'jeaHa!e£Wer"  "*  """^  ^1C  wn°le  legiflative  power,  which  our  kings 
H«»t  of  the  Uw,  have  not:  Therefore,  if  the  king  and  clergy  make  a 
pjg.  i3  u>  33.  canon,  it  binds  the  clergy  in  re  ecclefiajlica,  but  it  does  not 
l\Ci\' 73' 6  ~  kind  laymen;  they  are  not  represented  in  convocation j 
6S"",  657'      '*  their  confent  is  neither  alked  nor  given. 

a  Rot  Abr  216, 

444  Mo.  7S2.  Br.  Ordinary  1 .  2  Cro.  670.  2  Browr.l.  38.  Cro.  Car.  5S8.  Palm.  379. 
3"Salk.  31?.  S.  C.  2  Vent.  44.  2  Lev.  222.  a  Inft.  97.  Caftsin  B.  R.  Tcmpoie  Lo:d 
Haidwicke  57,  326,  395.     1  Bl.  Com.  Sa. 


(    4*3    ) 

%tbits. 


%  Show.  3 1. 


I.     Haths  verfus  Afli. 

[Trin.  8W.3.  C.  B.] 

A    Leafe  to  commence  a  datu,  includes  the  day  of  the  Commencement 
^  date.     Adjudged  by  three  judges  againft  Trtby,  C.  J.  J |£*,  v£!  ' 
But  note,  a  die  datus  excludes  the  day  (a).     Vide  5  Co.  1.   ,  Salk.  44. 
94  B.  2C0.55.  zBulJl.%1,  305.  3  Bulft.  203.  Aleynn,  *  Mod  215. 

« o  -  6  Mod.  260* 

-^J-  *4*  3  Lev.  438. 

5  Co.  11,  100.    Cro.  Tac.  15?,  18,  called  Hatter  ver.  Aihe.  AL  77.     x  Rol.  R.   8,  3. 
J  Wilton  176.    t  lb.  105.     2  Ld.  Ray.  1242. 

(/z)  R.  in  the  cafe  of  Pugb  and  the  ruling  decifion,  that  from  any  time  is  to 

Duke  of  Leeds,  Convp.  714.,  that  a  leafe  be  con  ft  rued  executively  or  inclufively, 

to  commence  from  the  day  of  the  date  as  may  beft  effeftuate  the  ad  intended 

is  good,  under  a  power  to  grant  leafes  to   be   done   by   the    parties.      Vide 

in  poffeffion  only,  and  not  in  reversion.  5  T.  R.  a86. 
The  cafe  has' been  fince  adopted  as  a 


2.     Stomfil  verfus  Hicks. 

[Mich.  9  Will.  3.  C.  B.     1  Ld.  Raym.  280.  S.  C] 

A  Leafes  to  B.  for  a  year,  and  from  year  to  year  as  1Ddfofrom^r 
*™  •  long  as  it  (hall  pleafe  both  parties.     Adjudged  that  to  year,  ^uam- 
this  is  a  leafe  for  two  years,  and  afterwards  at  will;  and  diu,  ice.   vidt- 
fo  it  was  ruled  ittter  Bella/is  and  Burbrich.     Hill.  8  W.  3.  i?0it  414.  S.  C. 
C.  B.     Vide  infra,  pL  4.  contra y  and  //.  6  (a).  1  Win*.  »6*. 

3.  A.  poflened  of  a  term  for  100  years,  grants  the  land,  Termor  for  yean 
habendum  for  40  years,    to  commence  after  his   death,  g™"  ft*  *  ]efr 
This  is  a  good  new  leafe  ;  and  if  H.  poffefled  of  a  term  mcac'c  af\cr  hu 
for  20  years,  grants  the  tenements  for  nineteen  years,  to  d«ath,  good. 
commence  after  his  death,  this  will  be  good  for  fo  much  j  j^5S9# 
of  the  twenty  years  as  (hall  be  unexpired  at  the  time  of  2  Lutw.  2V3, 
his  death.     Ruled  by  Holt,  C.  J.  at  Lent  aflizes  at  D:r-  *'4  AHejrn4. 
rbejter,  10  W.3.     Gret  verfus  Studle,.  c,..j.c.7I.    «£**&>„ 

4.  If  A.  demife  lands  to  B.  for  a  year;  and  fo  from  year  Leafe  for  a  yea 
to  year,  this  is  not  a  leafe  for  two  years,  and  afterwards  to*e**7Lm? 

(a)    S.  C.    Lnt.  313.  quodinde:     point  as  here  ft afd.     1  T.  R.  380. 
Viae  alio   fome  obfervations  on  the 
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iiu,  ice, what  it  at  will ;  but  it  is  a  leafe  for  every  particular  year,  zrxl 
irsy  te^eter-1  Z*M  tne  year  ls  Deglin»  tne  defendant  cannot  determine 
mired,  vwc  the  leafe  before  the  year  is  ended.  But  in  a  leafe  at  will, 
prjx.  p.  When  tjie  defendant  may  determine  his  will  after  payment  of 
his  rent,  at  the  end  of  a  quarter,  but  not  the  beginning, 
left  the  leflbr  fhould  lofe  his  rent  (a).  The  leflbr  cannot 
determine  his  U  ill  in  the  middle  of  a  quarter,  without 
permitting  the  tenant  to  have  the  emblements.  Ruled  by 
Holt,  C.J.  at  Summer  afiizes  at  Liwoln,  1699  (£)• 


I'lTor  or  lefTt  e  at 
wi!l  may  dct:r- 
mine  his  wi.I. 
Vide  infra. 


(a)  Cited  4  T.  R  63o. 

{&)  Coui  ts  of  la.v  have  of  late  yean 
leaned  as  much  as  poilible  againll  con- 
Uruing  demifes,  where  no  certain  term 
it  mentioned,  to  be  tenancies  at  will ; 
hut  have  rather  heM  them  to  be  tenan- 
cies from  year  to  year,  fo  long  as  beth 
par&iss  plcafe,  efpeciaily  where  an  an- 
neal rent  is  referved.  2  BL  Com.  147. 
Jn  T'nnmins  v.  Roivliujon,  3  Bur.  160 1, 
1609.,  it  is  faid,^r  Cir:.wi,  that  leafcs 
fet  will,  in  the  ftric"t  legal  notion  of  a 
leafe  at  will,  exift  now  only  notional! y : 
upon  which  Mr.  Hargnuve  remarks, 
tbat  he  prefumes  the  ofofervation  means 
not  that  til  ate  s  at  will  may  not  ai  lie 
now  as  well  as  formerly,  but  only  that 
it  is  no  longer  ufual  to  create  fuch 
eftates  by  e/prefs  words,  and  that 
judges  incline  ilrongly  again  i!  imply- 
ing them.  Note  3  to  C*.  Lit.  55.  a., 
Rqj  ex  Jem.  Bret  v.  L::s,  2  BL  Rep. 
\\-ji.  Where  lands,  the  grcateft  part 
whereof  were  enclofcd,  but  lorrte  were 
in  an  open  common  field,  were  taken 
generally  by  parol  at  an  nonual  rent, 
and  a  ca  flora  was  proved  in  the  parifh, 
that  wben  any  tenant  took  :i  form,  in 
which  there  was  any  open  field  land, 
more  or  left,  for  an  uncertain  term,  it 
wat  coniidered  as  a  holding  from  three 
years  to  three  years.  Thi3  was  ral«d 
to  be  a  tenancy  from  year  to  year,  ;mk! 
the  caftom  was  deemed  invalid.  L:>rd 
Ch.  J.  Dt  Gr.y  faui,  M  leafes  for  r.n 
uncertain  term  ar*,  frimA  fade,  leafcs 
at  wijl;  it  is  the  refervation  of  an 
annual  rent  that  turns  them  into  leafcs 
from  year  to  year  :  it  is  pofliWc  thru 
cuftom  may  make  them  Jeafes  fcr  a 
longer  term,  as  where  the  crop  (as  of 
Ik]u<;ricc  or  mridcr)  decs  no:  coinc  to 
perfection  in  left  tlmn  two  yrars ;  and  1 
*iil  not  fay  that   the  nature  of  ihc 


ground,  or  the  courfe  of  hufbandry, 
may  not  deferve  to  be  coniidered  when 
fuch  a  cafe  comes  nakedly  before  the 
Court.  The  ir.tereit  of  tenant  from 
year  to  year  devolves  upon  his  e.xe- 
cntors  or  admintftrators.  Doe  ex  dem. 
Short  v.  P$ttsr,  3  T.  R.  15.  The 
tenancy  can  enly  be  determined  at  the 
end  of  a  year,  and  upon  giving  a  full 
half-year's  notice.  Right  ex  dem. 
F Liver  v.  Darby ,  1 T.  £.159.  vide  Far- 
ter ex  dem.  Walker  v.  Conftable,  3  Wilj. 
25.  When  any  fuch  tenancy  has  com- 
menced, it  continues  again  It  any  perfon 
to  whom  the  leffor  may  afterwards  grant^A*^ 
the  reverfion,  Birch  v.  Wright,  1  /.  R. 
378.;  or  any  perfon  to* whom  it  may 
come,  though  an  infant.  Madden  ex 
dcm.  Baker  and  others  v.  White,  2  T.R. 
15Q.  If  tenant  for  life  demife  for 
years  and  die,  and  the  rcverfioner  per- 
mit the  under-tenant  to  continue  in  pof- 
U  fiion,  and  receive  the  rent  from  him 
according  to  the  terms  of  the  leafe,  it 
is  evidence  of  an  agreement  that  the 
tc:;ant  fhall  continue  to  hold  from  year 
to  year,  from  the  day,  and  accord* 
inir  to  the  tencs,  of  the  original  demiir. 
R:e  v.  Ward,  1  Hen.  BL  97.  On  an 
j*«reement  to  let  a  farm,  to  hold  part 
from  the  1 3th  February,  another  part 
from  the  5th  April,  and  the  remain- 
ii.T  from  the  12th  May,  and  to  pay 
rent  at  Old  Lady-day,  (5th  April,) 
and  old  M  ichaelmas,  the  tenancy  of  the 
whole  is  fubthntially  from  Old  Lady- 
d :\  y ;  and  notice  fix  months  before 
that  day  to  quit  on  the  days  of  entry  i> 
iuhicient.  Dee  ex  dem.  Daggett  v.  Sjmtv- 
dr-n%  2  BL  1224..  Where  an  agree- 
ment for  a  longer  term  than  three 
years  is  made  by  parol,  which  is  void 
u?  to  the  duration  of  the  term,  there  is- 
a  umaftcy  from  year  to  year  regulated 

in 
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in  every  other  refpeft  by  the  agree-  appear,  Uie  quftonv  of  the  country  fkali 

menc.     Dee  ex  dm.    Rigge  v.   Bill,  be,  i'/W  </^«,»  evidence ;  if  there  is 

5   T.  R.  471.     The  tinif  far  giving  pofuch  cuftom,  the  rent-days  (hall  be 

notice  may  be  different  from  half  a-  deemed  the  day  of  entry ;  if  there  are 

year,  by  agreement,  or  the  ct:ftom  of  two  rent-days,  the  plaintiff's  notice 

particular  places,  femble,  Timmine  v.  fhall  be  prefomed  right,  until  the  de- 

Ro-ivlinfcn,  Dee  v.   Smowdett,  ubi /up.  fendant  prove  it  to  be. wrong ;  and  if 

Butl.  no.  to  Co.  Lit f.  270.4.  tide  Oak-  the  tenant  enters  about  the  ufual  day, 

apple  v.  Cmpcui*  4  T.R.  461.57*.  Rep.  the  entry  (hall  relate   to  fuch    day. 

Per  Butter,  j.  Lane.  Lent  affizes  1790,  V*U  Ejpi*.  N.  f.  49 1 A 
on  notices  to  quit,  if  no  time  of  entry 

5.     Leighton  vcrjus  Th«<J. 

[Hill.  13  W.  3.  B.  R.     1  Ld.  Raym.  707.  S.  C] 

JF  H.  holds  land  at  will,  rendering  rent  quarterly,  the  wh.-n  w<Tot  <* 
leflbr  may  determine  his  will  when  he  pleafcs ;  but  if  ^Hn^h  ™*7 
he  determines  it  within  a  quarter,  he  {hall  lofe  the  rent  win.  Vi<k  fupt* 
which  fhoukl  *  have  been  paid  for  that  quarter  in  which  he  *  pro*,  p.  Vide 
determines  it.  So  the  leiTee  may  determine  it  when  he  Co'  Llt  $$•  b- 
pleafcs,  but  then  he  muit  pay  the  quarter's  rent.  Per  *  [414] 
Holt,  C.J.(*).  * 

{a)   Fide  ButL  Co.  Lit.  270.  b.  «.  I. 


§.     Legg  verfus  Strudwick. 

[Hill.  7  Ann.  B.R.] 

JN  replevin  the  defendant  avowed,    for  that  he  being  Parol  dem-fe  to 
feifed  in  fee  of  the  loem  in  quo,  demifcd  the  famoto  A.,  J^- "^ 
habendum  de  anno  in  annum  {$Jic  ultra  quamdiu  amidJ?¥S  par-  ultra  qJamd-u, 
tibus  placer  ft  1  to  commence  from  Ladpday  \  703,  rendering  &c ,  is  a  lea/c  for 
an  annual  rent,  payable  quarterly.    The  Icffce  entered,  and  3^™'  ™iL 
died  the  17th  of  December  1706.     And  the  rent  for  a  year  fcquent^ylwbe- 
and  a  half  ending  at  Qbnfitnas  before  was  arrear,  for  which  g^i  ™>t  <fc*ri 
the  leflbr  entered  and  diftraincd.    To  this  the  plaintiffde-  £ina^li!l  JNt 
murred.     Et  per  Curiam  it  was  held,  firlt,  That  after  the  p.  4,3     ,  w>.&. 
two  years,  the  leflbr  or  leflee  might  determine  j  but  if  the>4  iLutw.*--?, 
kflec  held  on,  he  was  not  then  tenant  at  will,  but  f/v  a  Jot.s'c".*  ^T 
year  certain  ;  for  his  holding  on  muft  be  taken  to  be  an  4!7.  And  not 
agreement  to  the  original  contract  (<*),  and  in  execution  of  vo il  brv  Uc  ,ta- 
ir;  and  the  firft  contract  was  from  year  to  year.     ^<Uy,  tutco^tr*ud»- 
The  third  year  is  not  in  the  nature  of  a  «!illin&  intereit, 
becaufe  it  nrifes  from  tho  fame  executory  contract,  and 
therefore  the  lcfljr  may  diftrain  ihe  third  year  for  the  rent 

(*)   R.   ace.   1    T.  R.    378.      Vide  305.     />£"£.  578.      I  fr'ifyl  z6z* 

I  T.  R.  l6-  Rip.  B.  R.     'i'L-np.  Hard. 
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of  the  fecond ;  and  fuch  an  executory  contract  as  this  is 
not  void  by  the  ftatute  of  frauds,  though  it  be  for  more 
than  three  years,  becaufe  there  is  hereby  no  term  for  above 
two  years  ever  fubfifting  at  the  fame  time ;  and  there  can 
be  no  fraud  to  a  purchafer,  for  the  utmoft  intereft  that 
can  be  to  bind  him,  can  be  only  one  year.  And  Holt, 
C.  J.  cited  this  cafe  coram  Haft,  C.  J.  A  composition  was 
agreed  upon  between  the  parfon  and  his  pariihioners  for 
tithes  quamdiu  ambabus  part'ibus  planter  it.  It"  the  parifhioner 
ploughs  and  fows,  the  parfon  (hall  not  that  year  recede, 
and  demand  tithe  in  kind,  but  mud  make  his  election  at 
the  beginning  of  the  next  year ;  for  the  parifhioner  would 
not  perhaps  have  fowed  his  land,  but. that  he  relied  upon 
his  contract.  Cro*  EL  775,  Keilw.  65.  Alleyn  4.  2  Jon.  5. 
1  &'</•  359«  14  H.  8.  10. 


[415]  &esacp. 

Vide  poft  464,  ~        c 

503*547. 


i.     Ewer  vcrfus  Jones. 

[Mich.  2  Ann.  8.  R.] 

Aaioo  ties  for  a  T  T  was  held  by  Holt>  C.  J.  clearly,  that  a  devifee  may 
legacy  ******  *  maintain  an  a&ion  at  common  law  againft  a  tertenant 
Tshow.V.  VI-  *or  a  ,cSacv  dcvifcd  out  of  land  ;  for  where  a  ftatute,  as 

1  cban.Ctfci57,  the  ftatute  of  wills,  give  a  right,  the  party  by  confequence 
257,25*- 1  ch«  (hall  have  an  a&ion  at  law  to  recover  it  (a). 

Rep.i34,i>8,&  v   ' 

prox,  pag.  Mod.  Cafes  26.     6  Mod.  »6.    Holt  419.  S.  C.    2  Ld.  Raym.  937.  S.  P.   3  S*lk. 

217.  S.  C.  notS.P. 

(a)  The  queftion  in  this  cafe  related  books  it  is  tacked  at  the  end  of  the  cafe, 

to  a  very  different  fubjett  (the  plead-  without  (hewing  how  the  Ch.  Juftice 

ing    the    ftatute   of  limitations  to   a  connected  it  with  his  argument.     In 

f  jit  in  the  admiralty  for  wages).    The  Holt  419.  it  is  mentioned   (as  here) 

pjint  here  itated  is  mentioned  in  the  without  any  reference  to  the  principal 

reports  of  the  cafe,  6  Mod.  26,  and  cafe.   In  Com.  137.,  and  3  Salk.  227., 

2  Ld.  Raym.  937.,  but  in  both  thofe  it  is  wholly  unnoticed. 
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2.    Smell  contra  Dee* 

[Mich.  6  Ann.    In  Cane] 

TJ  Bequeathed  by  his  will  in  thefe  words,  viz.  1  give 
-*^#  100/.  a-piecc  to  the  two  children  of].  S.  at  the  end  of 
ten  years  after  my  deceafe  i  The  children  died  within  the 
ten  years.  Et  per  Cowper,  Lord  Chancellor,  This  is  a 
lapfed  legacy,  and  (hall  not  go  to  the  executors  of  the 
children ;  for  the  diverfity  is  where  the  bequeft  is  to  take 
efreft  at  a  future  time,  and  where  the  payment  is  to  be 
made  at  a  future  time.  And  though  it  was  obje&ed  by 
Sir  Thomas  Powys%  that  this  differed  from  the  cafe  where 
a  man  devifed  100/.  to  J.  S.  at  his  age  of  twenty-one,  be* 
caufe  it  is  a  contingency  whether  he  attain  to  that  age ; 
but  the  expiration  of  the  ten  years  is  inevitable ;  yet  the 
Ix>rd  Chancellor  anfwered,  that  wherever  the  time  is  an- 
nexed to  the  legacy  itfelf,  and  not  to  the  payment  of  it, 
if  the  legatee  dies  before  the  time  of  payment,  it  is  a  lapfed 
legacy  in  that  cafe.  Vide  Dy.  59.  b.  2  Vent.  342.  Off. 
Ex.  347.     Swinb.  311,  313.  (/i) 

If  a  legacy  be  devifed  generally,  and  no  time  afcertained 
for  the  payment,  and  the  legatee  be  an  infant,  he  {hall  be 
paid  intereil  from  the  expiration  of  the  firft  year  after  the 
tejlator's  death  j  but  it  feems  a  year  (hall  be  allowed,  for 
Co  long  the  ftatute  of  diftribution  allows  before  the  diftri- 
bution  be  compellable,  and  fo  long  the  executor  (hall  have, 
that  it  may  appear  whether  there  be  any  debts ;  but  if  the 
legatee  be  of  full  age,  he  (hall  only  have  intereil  from  the 
time  of  his  demand  after  the  year ;  for  no  time  of  payment 
being  fct,  it  is  not  payable,  but  upon  demand,  and  he  (hall 


Where  a  time  tt 
annexed  to  the 
iegacy,  and  not 
to  the  payment, 
and  legatee  dirt 
before  that  time, 
it  it  lapfed.      . 
Hugh's  Abr. 
1  pt.  664.  c.  14. 


*  Vent.  346, 
366.  a  Chan- 
Cafes  155.  Skin. 
148.  See  1  Chan. 
Cafes  60, 196* 
1  Chan.  Rep. 
183, 188. 
%  Chan.  Rep.  98* 
»  Vern.  508, 
673. 


(a)  VtJe  1  Br.  Cb.  119.,  and  notes 
in  2d  ed.  thereof  191,  298.  Forrefter 
117.     zAtk.  185.     1  Vex.  44,  208. 

1  Wmt.   566.      3   Bro.  P.  C.   337. 

2  Br 9.  Cb.  75.  3  Bro.Cb.  298,  473. 
Bull,  note  to  Co.  Lit.  237.  2  Cb.  Ca. 
155.  1  Eq.  Ca.  Ab.  295.  1  Vern. 
X2C.     3  Atk.  427.     2  fVms.  612. 

In  1  Brown.  298.,  3  Brown.  473.1 
this  fubjed  it  very  fully  inveitigated, 
and  the  feveral  cafes  relative  to  it  are 
confidered.  The  refult  as  to  perfonal 
legacies  is  as  ftated  in  the  authority 
lait  mentioned.  That  when  the  time  is 
mentioned  as. referring  to  the  legacy 
itfelf,  unlefs  it  appears  to  have  been 
fixed  by  the  teftator  as  abfolutely  ne- 


vol.  n. 


•B 


celTary  to  have  arrived  before  any  part 
of  his  bounty  can  attach  to  the  legatee, 
the  legacy  attaches  immediately,  and 
the  time  of  payment  is  merely  poft- 
poned,  not  being  annexed  to  the  fub- 
flance  of  the  gift ;  but  if  the  teftator  in- 
tended it  as  a  condition  precedent  upon 
which  the  legacy  mud  take  place,  then, 
if  fuch  condition  or  contingency  does 
not  happen,  the  gift  never  arrives. 
The  word  if  is  always  confidered  as 
conditional ;  at  fuch  a  time,  is  alfo  held 
to  be  attached  to  the  fubftance  of  the 
legacy ;  when  is  merely  to  denote  the 
time  of  payment ;  giving  intereft  in 
the  mean  time  alfo  (hews  the  legacy 
to  be  immediately  veiled. 

not 
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not  have  intereft  but  from  the  time  of  his  demand ;  other* 
wife  it  is  in  cafe  of  an  infant,  becaufe  no  laches  is  im- 
puted to  him.  But  where  a  certain  legacy  is  left  payable 
T  Al6  1  At  a  day  certain,  it  mult  be  paid  with  intereft  from  that 
day  (a).  Et  nota ;  The  intereft  allowed  is  5/.  per  cent.  (b)9 
per  Cvwper,  Lord  Chancellor. 


(a)  Legacies  chargeable  upon  land 
yielding  prefent  profit,  (or  rents 
charge,  Stoiuboufe  v.  Evelyn,  3  Wms. 
252.)  t  mortgages  carrying  intereft, 
or  flocks  yielding  profits  half-yearly, 
carry  intereft  from  die  tefta tor's  death. 
Thofe  givenyoUt  of  the  perfonal  eftate, 
or  charged  on  a  dry  reverfion,  from 
the  end  of  a  year  afterwards,  Maxwell 
v.  Wettenball,  2  P.  Wm.  25.  In 
Knapp  v.  Powell,  Pree.  Cb.  1 1 .  2  Eg. 
Ca.  b.  564.,  a  legatee  who  had  no 
notice  of  his  legacy  or  the  teftator's 
death,  till  the  executor  publilhed  it  in 
the  Gazette,  and  then  demanded  it, 
was  not  allowed  any  intereft. 

In  Joliff  v.  Crow,  Prec.  Cb.  161. 

1  Eg.  Ab.  2S6.  2  Eq.  Ab.  565.,  it  was 
ruled  that  a  legacy  payable  on  a  cer- 
tain day,  (hould  only  carry  intereft 
from  the  time  of  its  being  demanded. 
But  in  Eaft  v.  Tbornbury,  3  Wms.  125., 
where  a  legacy  was  given  to  A.  pay- 
able at  the  end  of  a  year  from  the  tef- 
tator's death,  and  A.  after  that  period 
intermarried  with  B.,  who  received  in- 
tereft from  the  marriage  for  fome 
years,  and  then  received  the  legacy 
and  gave  a  receipt ;  A.  and  B.  were 

r  allowed  to  recover  the  intereft  which 
.  had  accrued  from  the  end  of  the  year 
until  the  intermarriage.  Where  a 
legacy  was  to  be  paid  within  five 
years,  intereft  was  decreed  from  the 
end  of  the  five  years,  Lloyd  v.  Williams, 

2  Atk.  110.  Fide  Bil/on  v.  Saunders, 
Bunb.  240.     See  Ca.  Cb.  72. 

If  a  parent  gives  legacies  to  his 
children,  payable  at  twenty-one,  or 
any  other  given  period,  without  mak- 
ing an  exprefs  provifion  for  their  main- 
tenance, they  are  entitled  to  intereft  in 
the  mean  time ;  but  it  is  otherwife  with 
refped  to  legacies  by  ftrangers.  Attor- 
ney-General v .  Tbompjon,  Prec.  Cb.  337. 


1  Ea.  Ab.  301,     Harvey  v.  Harvey, 

2  P.  Wms.  21.  Green  v.  Belcber, 
I    At*.    505.     Incledon   v.  Nortbcote, 

3  Atk.  430,  438.  Heatb  v.  Perry, 
3  Atk.  102.  Such  a  legacy  by  a  grand- 
father  does  not  carry  intereft,  Palmer 
V.  Ma/on,  1  Atk  505.  Butler  v.  Free* 
man,  3  Atk.  58. ;  nor  does  a  legacy 
from  a  father,  if  other  maintenance  is 
exprefsly  provided,  HearU  v.  Green* 
bank,  1  Fez.  299,  307. 

If  certa;n  property  in  the  funds  is 
fpecifically  bequeathed,  the  legatee  is 
en  tided  to  the  produce  from  the  tef- 
tator's death ;  but  it  is  otherwife  it  a 
quantity  of  ftock  is  given  generally, 
$  leech  v.  Tborington,  2  Fez.  560. 

With  refped  to  intereft,  when  a 
legacy  is  given  inprafinti  to  an  infant, 
and  limited  over  upon  his  dying  under 
age,  vide  Lillcott  v.  Compton,  2  Fern. 
638.  Tiffin  v.  Tiffin,  l  Wms.  coo. 
Green  v.  Eakins,  2  Atk.  473.  Cba- 
wortb  v.  Hooper,  I  Bro.  Cb.  82. 
Hawkins  v.  Coombe,  1  Bro.  Cb.  335* 
S be p bard  v.  Ingrain,  Ambler  448. 
Taylor  v.  Jobnjon,  2  Was.  504* 

With  rcfpecl  to  points  on  the  con- 
ftrucVion  of  wills  relative  to  this  fub- 
jecl,  vide  Acberly  v.  W heeler,  1  Wms. 
783.  Heatb  v.  Perry,  3  Atk.  101. 
Beckford  v.  Tobin,  1  Fez.  308. 

(b)  Bryant  v.  Speke,  1  Fez.  17 1., 
Per  Ld.  Chancellor,  The  general  rate 
is,  that  legacies  out  of  real  eftate  carry 
one  per  cent,  lower  than  the  legal 
intereft ;  but  if  out  of  perfonal  eftate, 
becaufe  of  the  higher  inter  eft  of  money 
than  land,  it  fhall  carry  the  legal  in* 
tereft,  unlefs  particular  circumftances 
induce  the  Court  to  vary  therefrom  ; 
but  for  that  a  fpecial  cafe  muft  be  made. 
Fide  Beckford  v.  Tobin,  1  Fez.  jo^. 
Moore  v.  Moore,  3  Atk.  402.  Ld.  Trim- 
lejlown  v.  Colt,  1  Fez'.  277. 
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3.     Hern  contra  Merick. 

Harcourt,  Lord  Chancellor.  In  Cane.  S.  C.  1  P.  Wms. 
aoi.  Gilb.  Chan.  307.  1  £q.  Ca.  Ab.  143.  pi.  11.] 

TJ  Setfed  in  fee,  and  indebted  by  bonds,  by  will  gives 
**  •  legacies  to  children,  (whom  he  had  otherwife  pro- 
vided for  before,)  and  devifes  his  land  to  his  elded  fon  in 
tail.  The  etdeft  fon,  being  alfo  executor,  pays  the  bonds 
with  the  perfonal  eftate ;  and  now  the  legatees  brought  a 
bin  to  come  againft  the  real  eftate  in  the  place  of  the  bond 
creditors,  and  be  paid  out  of  the  land.  The  Court  feemed 
to  admit,  that  if  the  lands  had  defcended,  the  legatees 
anight  have  been  relieved  in  this  manner ;  but  fince  the 
teftator  had  devifed  them,  it  was  refolved,  that  they  ought 
co  be  exempted  $  for  it  was  as  much  the  teftator's  inten  • 
tton  that  the  devifee  mould  have  this  land  as  the  other 
Aovid  hare  the  legacies,  and  a  fpecific  legacy  is  never 
broke  into,  in  order  to  make  good  1  pecuniary  one.  Alfo 
this  cafe  is  out  of  the  ftatute  againft  fraudulent  devifes, 
beeaufe  the  debts  are  paid,  and  the  children  being  other- 
wife  provided  for,  are  not  in  the  nature  of  creditors. 
Neta0-  This  cafe  was  upon  an  appeal  from  the  decree  of 
the  Matter  of  the  Rolls,  who  held,  that  the  real  and  per* 
fonal -eftate  ftould  be  fo  charged,  that  both  the  debts  and 
legacies  Should  be  paid  («). 


Where  real  eftate 
fhall  be  charged 
with  legacies  ia 
equity.     Vide 
ante  415. 

1  Chan.  Rep. 
134,  *«. 

2  Chan.  Rep. 
200.     1  Chan. 
Cafct57,2$7v 
25S.     1  Wilfoa 
24.  *Atk*6i4. 

1  Vent,  j  1. 

2  Vera.  7*7. 


Skin.  15S. 


.  \a)  In  Clifton  and  Burt,  1  P.  Wms. 
670.,  k  wat  ruled,  that  an  eftate  de- 
ified in  fee  fhould  not  be  charged  with 
a  legacy  where  the  perfonal  eltate  was 
-  txhaofted  by  a  fpeciahy  debt.  The 
whole  law  upon  this  fubjrd  is  thus 
cofle&ed  ia  a  note  to  chat  cafe  by  Mr. 
Cox. 

04  h  beiag  the  obje&  of  a  coart  of 

Sony,  that  every  claimant  upon  the 
ets  of  a  deceafed  perron,  ihall  be 
fatisfied  as  far  as  fuch  aiTets  can  by  any 
arrangement  cenfifient  with  the  nature 
of  the  refpe&ive  claims,  be  applied  in 
fatbfa&ion  thereof;  it  has  been  long 
fettled,  that  where  one  claimant  has 
more  than  one  fund  to  refort  to,  and 
another  claimant  only  one,  the  firft 
claimant  mall  refort  to  that  fund  on 
which  the  fecond  has  no  lien.  Lanoy  v. 
Duke  of  Atbol,  2  Atk.  444.  Lac  am  v. 
Merlins  9  1  Vex.  312.  Mogg  v.  Hodges, 
a  Vt%.  53.  If  therefore  a  fpecialty 
creditor,  whofe  debt  is  a  lien  on  the 
Vot.lL 


real  aflets,  receive  fatisfa&on  out  of 
the  perfonal  affets,  a  fimple  contract: 
creditor  (hall  ftand  in  the  place  of 
the  fpecialty  creditor,  againft  the  real 
aiTets,  fo  far  as  the  latter  fhall  have 
exhaufted  the  perfonal  aiTets  in  pay- 
ment of  his  debt.  Anon.  2  Chan.  Cm. 
4*  Sagitary  v.  Hyde*  1  Fern.  455. 
Neave  v.  Alder  ton,  1  En.  Ca,  Ab.  144. 
Wilfim  v.  Fielding,  2  Fern.  763.  Gml- 
tern  v.  Hancock  ^  a  Atk.  436.  And  le- 
gatees ihall  have  the  fame  equity 
as  againft  affets  defcended,  Culpepper 
v.  Aft  on,  2  Chan.  Ca.  117.  Bomaman 
v.  Reeve,  Pre.  Cba,  578.  Tipping  v. 
Tipping,  I  P.  Wms.  730.  Lucy  v. 
Gardiner,  Bunb.  137.  Lutkins  ▼. 
Leigb,  Ca.  Temp.  Talb.  54.  So  where 
lands  are  fubje&ed  to  the  payment  of 
all  debts,  a  legatee  (hall  ftand  in  the 
place  of  a  fimple  con  trad  creditor,  who 
has  been  fatisfied  out  of  perfonal  affets, 
Hazlewood  v.  Pope,  3  P.  Wms.  323. 
So  where  legacies  by  will  are  charged 
B  {  on 
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on  the  real  eftate,  bat  not  the  legacies 
by  codicil,  the  former  (hall  refort  to 
the  real  affets  upon  a  deficiency  of  the 
perfonal  aiTets  to  pay  the  whole,  Hyde 
r.  Hyde,  3  Chan.  Rep.  83.  Mafters  v. 
Mafters,  1  P.  Wms.  422.  Bligb  v. 
Earl  of  Darnley,  2  P.  Wms.  620.  But 
from  the  principles  of  thefe  rules  it  is 
clear*  that  they  cannot  be  applied  in 
aid  of  one  claimant  fo  as  to  defeat  the 
claim  of  another ;  and  therefore  a  pe- 
cuniary legatee  wall  not  (land  in  the 
place  of  a  fpecialty  creditor  as  again  ft 
land  devifed,  though  he  (hail  as 
again  ft  land  defcended.  Clifton  v, 
Clifton.  Hazlewood  v.  Pope.  Scott  v. 
Scott,  Ambler  383,  But  fuch  lega- 
tee (hall  ftand  in  the  place  of  a  mort- 
gagee, who  has  exhaufted  the  perfonal 
aiTets  to  be  fatisfied  out  of  the  mort- 
gaged premifes,  though  fpecifically 
devifed,  Ltd  kins  v.  Leigh,  Ca.  Temp. 
Talb.  53.  Forrefterv.  Ld.  Leigh,  Amb. 
171.  For  the  application  or  the  per- 
fonal affets,  in  cafe  of  the  real  eftate 
mortgaged,  does  not  take  place  to' the 
defeating  of  any  legacy.  Onecd  v. 
Mead,  1  P.  Wms.'  693.  Tipping  v. 
Tipping,  I  P.  Wms.  730.  Davits  v. 
Gardiner,  2  P.  Wms.  190.  Rider  v. 
Wager,  2  P.  Wms.  335.  And  it  is 
to  be  obferved,  that  non*  of  the  rules 
aboyementioned  fubje&  any  fund  to 
a  claim  to  which  it  was  not  before  fub- 
ject,  but  only  take  care  that  the  elec- 
tion of  one  claimant  (hall  not  prejudice 
the  claims  of  the  others,  2  Atk.  438. 
1  Fez.  312.  So  in  Robin/on  v.  Tonge, 
etc.  15  08.  1739.  A.  feifed  of  free- 
hold and  copyhold  lands,  mortgaged 
the  fame,  and  died  indebted  by  mort- 
gage,  and  on  feveral  bonds.     The 


fpecialty  creditors  infilled  that  the 
Court,  in  marmalling  the  aflets,  mould  . 
caft  the  whole  mortgage  upon  the 
copyhold  eftate,  in  order  that  the  fpe- 
cialty creditors  might  have  the  benefit 
of  the  whole  freehold  eftate.  Bat  the 
Court  faiJ  that  copyhold  eftates  were 
not  liable,  either  in  law  or  equity,  to 
the  teftaior's  debts,  further  than  he 
fubje&cd  them  thereto  ;  and  ordered, 
that  the  copyhold  eftate  (hould  bear 
its  proportion  with  the  freehold  eftate, 
for  payment  of  the  mortgage;  and 
(hould  not  be  liable  to  make  fatisfa&ion 
for  the  fpecialty  debts.  Reg.  Lib.  B. 
1738.  fol.  483.  It  is  now  fettled,  that 
the  Court  will  not  marihal  affets  in  fa- 
vour of  a  charitable  bequeft,  fo  at  to 
give  it  effect  out  of  the  perfonal  chat- 
tels, it  being  void  fo  far  as  it  touches 
any  i  mere  it  in  land.  Mogg  v.  Hodges, 
2  Vtsc.  12.  Attorney-General  v.  Tindal, 
Amb.  614.  Fofter  V.Blagden,  Amb. 
704.  HiUyard  v.  Taylor,  Ambler  713. 

Where  a  legacy  is  payable  out  of 
a  mixed  fund  of  real  and  perfonal  ef- 
tate, payable  at  a  future  day,  and  the 
legatee  dies  before  the  day  of  pay- 
ment, qtucre,  Whether  the  Court  will 
marihal  affets  fo  as  to  turn  fuch 
legacy  upon  the  perfonal  eftate?  in 
which  cafe  it  would  be  veiled  and 
tranfmiftable ;  whereas,  asagainftthe 
real  eftate,  it  would  (ink  by  tie  death 
of  the  legatee.  Fide  Prowfe  v.  Abing- 
don, 1  Atk.  482.  Peaxje  v.  Taylor, 
Trin.  Vac.  1790*  before  Ld.  ThnrUw. 
As  to  the  right  of  a  wife  to  have  af- 
fets marftialled  in  refpeft  of  her  pa- 
raphernalia, vide  Tipping  V.  Tipping, 
l  P.  Wms.  729.  Tynt  v.  Tynt,  2  P. 
Wms   542. 
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3Ubellus  jFamofu*. 


See  4  Co.  14,15. 
5  Co.  125,  *c. 
9  Co   53,  59. 
3  Inft.  174;    • 
— —  11  Mo.  813,  627. 

1  Sid.  241. 
a  Show.  468, 
471,488,  Poft. 

Dominus  Rex  verfus  Bear.  e46.s.c.  aqm 

•^  324.     3  Salic. 

[Hffl.  10  W.  3.  B.  R.     1  Ld.  Raym.  414.  S.  C]  %*s\  „*!"£ 

Carth.  407. 

INDICTMENT    for   compofing,  writing,  making,  The  whole  libel 
and  colle&ing  fcvcral  libels,  in  uno  quorum  continetur  ?eedun.ot.beJ.f; 

...  °  t-M       1     ir  n  r  ♦  j    ^1.         'orth  ,n  indict- 

inter  alia  juxta  tenor  em  er  ad  effeclum  fequent ,  and  then  menu  but  lf  any 
fets  out  the  words.     Upon  not  guilty  pleaded,  the  jury  part  qualifies  the 
found  the  defendant  guilty  as  to  the  writing  and  the  col-  Tt.{*>  h  "■* ** 
lccting  prout  in  indtclamento  fuppomt    CT  quoad  omnia  alia  dcncc     $ee 
prater  fcript'ionem  fef  colleclionetn  not  guilty.     An  exception  5  Mod.  16:, 
was  taken  in  arreft  of  judgment,  that  inter  alia  ihewed  ^J,*cx*  * Sid* 
there  was  fomething  elie  which  perhaps  might,  if  it  ap-    ' 
peared,  qualify  the  red.. 

Et  per  Cur.  Non  allocatur  ;  for  if  that  had  been  the  cafe,  5  Co- "5. 
the  defendant  could  not  have  been  found  guilty  •,  and  re-  ^^4-0! 
gularly,  where  a  man  fpeaks  treafon,  God  fave  the  king  Fareriy  91. 
wilJ  not  excufe  him.  Fide  2  Ro.  Rep.  89.  And  it  is  not  *  Danv.  1  s6. 
neceffary  to  fet  forth  all  the  libels ;  but  if  any  thing  qua-  *  ^1*3! 
lify  that  which  is  fet  forth,  it  muft  be  given  in  .evidence.     4  Co.  14.  b. 

2dly,  It  was  agreed,  ad  effeclum  fequentem  of  itfelf  had  Hard.  123. 
been  naught ;  for  the  Court  muft  be  judge  of  the  words  ^cv.  a'o. 
themfeives,  and  not  of  the  conftruftion  the  profecutor  puts  1  Buift.^s'i. 
upon  them ;  but  juxta  tenorem  fequent  imports  the  very  *  Browni.  ico. 
words  themfeives.     Fide  Co.  Entr.  116.    Reg.  169.     For  [\™m.  %\ 
the  tenor  of  a  thing  is  the  tranfeript:  And  Rokejby  faid,  3t.  k.  42/ n. 
the  words  ad  effeclum  were  loofe  and  ufelefs  words  ;  and  Mod.  Cafeiica, 
the  words,  juxta  tenorem,  being  of  a  certain  and  more  (trie"*  *°3-  p^k-  6e<>- 
fignification,  the  force  of  the  latter  was  not  hurt  by  the     oug* 1  4" 
former,  for  utile  per  inutile  non  vitiatur;  quod  Holt,   C.  J. 
concejftt ;    and  the  cafe  of   Saltajhe,  if.  33  to*  34  Car.  2. 
B.  R.  Rot.  1154.  was  remembered  and  agreed  5  and  all 
were  of  opinion,  that  the  words  ad  effeclum  were  corrected 
by  the  words  juxta  tenorem. 

3dly,  It  was  held,  that  the  finding  guilty  of  bare  writ-  Copying  a  libel 
ing  and  collecting  was  criminal,  not  but  that  collecting  ^rimma!. 
had  been  better  out  of  the  cafe  •,  for,  per  Holt,  C.  J.,  bare  5  mv>  '  l  3* 
copying  out  of  a  libel,  by  one  that  is  neither  contriver  ivjt 
compoiVr,  is  highly  criminal;  and  as  to  this  the  Chief 
Jufticc  faid,  the  effence  of  a  libel  confifts  not  in  the  irifa-  liTcnce of* libel 
aious  master,  for  if  a  man  fpeaks  fuch  words,  unlcfs  tix  ™^«inlhe 

*  .     wnung. 

woras 
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words  be  put  in  writing,  he  is  not  guilty  of  a  libel ;  but 
rL  Rep.  1*6.  the  nature  of  a  libel  con  tills  in  putting  this  infamous  mat- 
Bur.  ibS6.         ter  into  writing  j  and  therefore  if  B*ar  writ  fuch  matter, 

fcSb°L^  of     hc  is  a  libel,cr  5  for  *  was  uot  a  Kbcl  ^H  »t  was  written  •, 

£«fdrncryby       and  in  all  cafes  where  a  man  does  that  ad,  which  makes  a 

teffu  635.        thing  to  be  what  it  is,  he  is  and  mud  be  conftrued  to  be 

the  doer  of  that  thing.     This  h  feen  in  ail  offences,  from 

the  higheft  to  the  lowed. 

If  H.  contrives  any  trcafonable  matter,  and  another 
writes  down  the  contrivance,  the  writer  is  as  guilty  as  the 
inventor.  Where  an  act  of  parliament  makes  fodomy 
felony,  and  fays  nothing  of  the  abettors,  if  B,  fliould 
(land  by  and  hold  the  door  while  A.  committed  fodomy,  B. 
would  be  as  guilty  of  felony  as  A.  So  in  3  bijt*  59., 
where  an  aft  of  parliament*  makes  any  thing  felony, 
chough  nothing  be  faid  of  the  acceflaries  in  the  ftatute. 
So  in  the  lowed  offences,  where  there  are  no  acceflaries, 
but  all  are  principals,  as  if  H.  mould  hold  A.  while  B. 
beats  him,  he  is  guilty  of  the  battery. 

So  in  the  principal  cafe,  he  that  does  that  without 
which  the  thing  could  not  be  what  it  is,  vis.  a  libel,  can- 
not be  condrued  to  be  innocent. 
He  that  writes  a  It  is  obje&ed,  that  it  is  held  in  9  Co.  59.  Lamb's  cafe, 
^£lJ*  "J^JJj  that  a  libeller  mud  be  either  the  contriver,  procurer,  or 
1  Hawk,  c  73.  the  publijber.  But  this  ought  to  be  expounded  by  Moor 
*  IO«  813.  where  the  writer  is  held  to  be  in  law  a  contriver  : 

and  then  that  ground  of  my  Lord  Coke's  may  be  admit* 
ted  to  be  law ;  otherwife  it  will  be  doubtful  5  for  if  that 
cafe  be  looked  into,  the  quedion  there  was  about  the  pub- 
lication of  a  libel ;  and  it  was  held,  that  writing  the  copy 
of  a  libel  was  not  a  publication,  but  only  evidence  of  a 
publication  j  but  there  was  no  quedion  made  how  far  he 
was  guilty  of  libelling ;  and  for  the  matter  of  publication, 
H~B?  *£!!!!!?  the  bare  having  a  libel  is  not  a  publication.     If  a  libel  be 

•opy  of  a  known  o.  .    *  -  .       . 

libel,  is  evidence  publicly  known,  having  a  written  copy  of  it,  is  an  cvt- 
•f  a  publication,  dencc  of  a  publication  j  but  otherwife  where  it  is  not 

See  5  Mod.  ,65.  j^^  tQ  fae  pubHfllcd# 

3  Mod.  68.  It  is  objected,  that  writing  a  libel  may  be  a  lawful  a£r, 

as  by  the  clerk  that  draws  the  indictment,  or  by  a  dudent 

who  takes  notes  of  it ;  and  fo.  the  defendant's  might  be  a 

lawful  writing. 

where  a  matter       To  this  the#  Chief  Judice  anfwered,  that  the  matter  ab- 

is  unlawful  in     ftra&edly  conGdered  is  unlawful,  therefore  the  general 

ST^^o5^"  finding  (hall  be  taken  to  be  criminal ;  and  that  if  the  writ- 

ral  allegation         .  o     .  •       «  j»      «  •    n     ■       t_  i_ 

641  be  fo  taken,  mg  was  innocent,  as  in  the  cafe  objected,  there  ought  to 

be  a  fpecial  finding  of  thefe  particulars,  which  didinguifh 

*nr.  26S7,        anj  cxcufc  it.     If  an  action  be  brought  on  the  datutc  of 

a  °J.  Rep.  1— 8.  maintenance,  it  is  fufficient  to  fay,  qriod  manuttimit ;  yet 

in  fomc  circumdanccs  a  man  may  lawfully  maintain  a  fim% 

as  an  attorney  or  a  near  relation ;  yet  becaufe  it  is  unlav/ful 

in 


itbelltuf  jramofuiEf.  ^419 

in  abjlraSoy  that  general  allegation  is  enough,  and  (hall  he 
underftood  of  an  unlawful  maintenance ;  and  farther,  it 
cannot  be  underftood  of  fuch  a  writing ;  for  if  an  *  offi- 
cer or  (ludent  does  it,  it  is  no  libel  becaufe  it  is  not  done 
ad  infamlam  of  the  party,  but  to  bring  the  offender  to 
punifhment,  and  it  is  only  tenor  HbeiJi,  and  upon  fuch 
evidence  the  defendant  ceuld  not  be  found  guilty.  The 
cafe  in  3  Injt.  174.  is  a  ftrong  cafe  :  In  that  cafe  J.  dt 
Northampton  is  charged  with  writing  only,  and  there  is  no 
mention  made  of  a  publication. 

I  am  not  under  any  neceflity  of  giving  my  opinion,  whe- 
ther writing  a  copy  of  a  libel  be  writing  of  a  libel  ?  for  if  it 
be  not,  then  j  ury  having  found  the  defendant  guilty  of  writ- 
ing a  libel,  he  mud  be  taken  to  be  guilty  of  writing  the  ori- 
ginal, and  a  copy  could  not  be  given  in  evidence.   On  the 
other  fide,  if  the  copy  of  a  libel  be  a  Irbel,  then  the  writing 
of  it  is  a  great  offence  :  Bat  that  people  may  not  go  away 
with  a  notion,  that  writing  of  a  copy,  though  by  one  that  has 
no  warrantable  authority,  is  not  libelling,  the  Chief  Jus- 
tice fatd,  that  fuch  a  copy  contained  all  things  necefTary  Writing  a  copy 
tor  the  constitution  of  a  libel,  m.  the  fcandakws  mat-  of  a  hm  with* 
ter,  and  the  writing  \  and  it  has  the  fame  pernicious  con*  wHtfng^iibd/ 
fequence;  for  it  perpetuates  the  memory  of  the  thing,  5  Mod.  164, 165- 
and  fome  time  or  other  comes  to  be  publifhed  •,  therefore  l>op«I39'D 
he  held,  tha*  writing  a  copy  of  a  libel  was  writing  a  libel ;  {J00lc(fn\  £affc 
and  if  the  law  were  otherwife,  men  might  write  copies  3  inft.  134. 
and  print  them  with  impunity.  x  Vcat-  **• 

Further,  the  Chief  Juftice  faid,  that  the  defendant  had 
great  favour  in  the  verdict,  for  when  a  libel  appears  under 
a  man**  own  hand-writing,  and  no  other  author  is  known, 
he  is  taken  in  the  manner,  and  it  turns  the  proof  upon 
him ;  and  if  he  cannot  produce  the  compofer,  it  is  hard 
to  find  that  he  is  not  the  tery  man.  A  man  could  have  no 
temptation  to  write  fuch  libels,  but  rancour  againft  the 
government* 

Laftly,  It  was  objected,  that  the  defendant  being  found  Cro.  Car.  115* 
guilty  of  collecting  and  writing,  and  not  of  making  and 
compofing,  the  verdict  is  repugnant,  or  an  acquittal ;  fed 
non  allocatur ;  for  making  is  the  genus,  and  compofing  and 
contriving  is  one  fpecies ;  writing,  a  fecond  fpecies ;  and 
procuring  to  be  written,  a  third  fpecies  •,  fo  that  not  find- 
ing him  guilty  of  all,  but  writing  only,  is  finding  him 
not  guilty  of  any  fpecies  of  making,  but  writing.  Juftin. 
Infl.  lib.  4.  cap.  4. par.  I.  de  injuriis,  and  Bracl.  lib.  3.  ritz. 
tit.  Coron.  135.  Bare  writing  was  punifhable  in  the  Star- 
chamber.  Hob.  62,  215.  12  C*.  35.  Hcit  4.  Moor  421. 
Dy.  372.-~Judgment/fV  rege. 


(    4**    ) 


tea.?  *jbutatiam*. 

a  Saund.  66, 

120,115.   I  Sid. 

305.  Hutt.  109.  m^— 

Cro.  Car.  163, 

5  Mod.  416. 

ffiM  1.     Hall  w/fcr  Wybourn. 

143.  s.  c. 

Carth.  136.  [Trin.  i  W.  &  M.  Rot.  130.  B.  R.] 

l,Show.  98. 

Defendant^  be-  T  N  bar  of  the  ftatute  of  limitations,  the  plaintiff*  replied, 

ing  beyond  fea  1    tnat  tne  defendant  was  beyond  fea,  and  it  was  held  no 

the  flaute  of  P^eat  f°r  tne  plaintiff  might  either  file  his  original,  or-out- 

limitati  ns.  law  him  j  and  in  one  Byntorts  cafe,  it  was  held  by  Bridg- 

C°MoT'  I9°#  mnn*  ^'  J"  r^at  tnougn  tne  courts  of  juftice  were  (hut  up 
Note;  the uw  fo  as  no  original  could  be  filed,  yet  this  ftatute  would  bar 
h  now  altered  by  the  action  •>  becaufe  the  ftatute  is  general,  and  mull  work 
ft«.  4  &  <  £jnn-  upon  all  cafes  which  are  not  exempted  by  the  exception. 

465.     2  Vent.  256.  3  Lev.  21,  283,  367.    6  Mod.  240*     Snow.  99.  Jon.  253. 


2.     Budd  vcrfus  Berkenhcad. 

[Trin.  zW.&M,  B.  R.] 


Jn  replication 
avoid  the  ftatute 


to  IT)  EF END  ANT  having  pleaded  the  ftatute  of  limi~ 
.  .  ktc  *-^  tations,  the  plaintiff  replied  in  avoidance,  that  he 
Ae  continuances  ^ue^  out  an  attachment  returnable  Mich.  34  Car*  2.  Et 
mutt  b*  fliewn.  quod fuperi nde  taliter  procejfum  fuit,  that  the  defendant  in 
SModSh°W *79#  ^ic^aeimas  tcrm>  2  7ac*  2>>  appeared,  ts'c.  Et  per  Cur. 
ii2.  Vuid  This  pleading  is  not  good  •,  it  muft  be  ftiewn  that  there 
Raym.  435.  were  continuances  till  the  time  of  declaring,  and  a  taliter 
*  At'*9  procejfum  is  not  fufficient  to  (hew  a  matter  before  declara- 
1  wild  167",      tion,  though  it  has  been  held  fo  for  matters  after. 


Bt!r  6C2.51*  3#     Coventry  vcrfus  Apfley. 

1  Efpina.1t  157.  [Micha   ^  w<  &  M    R{)t    ^  u  B    R  j 

Imprifonment,  /"pR  ESP  ASS  for  imprifoning  him,  and  detaining 
ftatute  of  limi-  X  huri  in  prifon  from  32  Car.  2.,  till  the  3d  of  April, 
tJfurt/puin-  4  Jm*  2.  The  defendant  pleaded  as  to  all,  till  34  Car.  2., 
tiff  ought  to  re-  fuch  a  day,  non  cuL  infra  quatuor  annos ;  and  as  to  the  reft, 
ply,  k  was  one  a  piaint  ami  a  capias  iffued.  The  plaintiff  demurred.  Et 
Vi"epo:>  pin. /rr  £*7,%  Though  the  imprifonment  be  complained  of  as 
ComUui.'.  one  continued  imprifonment,  yet  the  defendant  may  di- 
vide 


limitation**  $4*0 

ride  the  time,  and  plead  the  ftatute  as  to  part,  and  the  Sallys.  Bull, 
plaintiff  may  reply  the  continuance  ;  therefore  as  to  this,  g^,2,^*  H" 
judgment  was  given  again  ft  the  plaintiff  upon  his  demur- 
rer, but  for  him  as  to  the  reft ;  becaufe  the  capias  was 
awarded  by  the  Court  ex  officio^  and  it  did  not  appear  that 
the  defendant  meddled  in  it. 

*[42l] 

*  4.  Cary  &  Ux.  verfus  Stephenfon.  s.°c.Sfcdcw. 

ry  Sc  Ux.  ver. 

[Paf.  6W.&M,  B.  R.    Intr.  Hill.  5  W.  &  M.  Rot.  37.]     stcphcn^Skin. 

555'  o/0c  A  *04"  ■ 

J  J  Was  indebted  to  A.  who  died,  R  received  the  mo-  A-  rtceicfd  the*  nit:  A 
A*  •     ney,  and  afterwards  the  plaintiffs  wife  took  out  J^f^j8 "^.  A**** 
letters  of  adminiftration  to  A.,  and  within  fix  years  after  wards  adminU 
the  letters  of  adminiftration,  but  not  within  fix  years  after  ft""©*  *j» 
the  receipt  of  the  money,  brought  an  indebitatus  affumfjit  Thewufc  of  ac- 
agiinft  B.  as  for  money  had  and  received  to  the  ufe  of  him  tion  accrues  by 
and  his  wife  ;  the  defendant  pleaded  non  aflumjtfit  infra  /ex  ^c  "dminiftra- 
annos ;  the  plaintiff  replied  the  fpecial  matter  \  and,  upon  I'chanrcafet 
demurrer,  the  Court  were  of  opinion,  that  the  ftatute  15a.  2  Chan. 
could  be  no  bar,  becaufe  the  plaint ifPs  title  commenced  c*f*s  *17'  u 
by  taking  out  letters  of  adminiftration,  and  this  was  not  5°Mod.  3^6. 
a  caufe  of  aclion  in  the  inteftate;  but  they  thought  it  Carth^s.s.C. 
hard  to  make  this  fo  much  money  received  to  the  plain-  -  ?™n*m  I5°* 

._,        r  -  .  r     /•  1  cailed  Curry  ver% 

tiff  s  ufe,  when  at  the  time  of  this  receipt,  he  was  not  stephenfon. 
adminiftrator.     Note ;  There  was  a  faulty  replication,  and  *  Cro.  Co,  61. 
the  Court  advifed  the  plaintiff  to  bring  a  new  action,  and  £^\*5'dc^£ 
£0  the  matter  went  off.-  s'07*.  Fltzg.  sJ%' 

5.     Stokes  verfus  Berry. 

[At  the  Summer  Affixes  at  Lincoln,  1699.     Coram  Holt,  C.  J. 
1  Ld.  Raym.  741.  S.  C.  named  Scocker  verfus  Berney.] 

IF  A.  has  had  poffeffion  of  lands  for  twenty  years  without  Twenty  \tvn 
interruption,  and  then  B.  gets  poffeffion,  upon  which  p^Tideiri* 
A.  is  put  to  his  ejeftment,  though  A.  is  plaintiff,  yet  fjcclment  for 
the  poffeffion  of  twenty  years  (hall  be  a  good  title  in  him,  tnc  plaintiff,  at 
as  if  he  had  (till  been  in  poffeffion.     Ruled  per  Holt,  C.  J.  "*  a=  **«?; 
The  fame  point  was  ruled  by  Jioit9  L.  J.  at  Lent  affizes  s.  c.    1  Mod. 
for  Bucks,  12  W.  3.,  becaufe  a  poffeffion  for  twenty  years  Cai.a37-  i\>a. 
is  like  a  defcent,  which  tolls  entry,  and  gives  a  right  of  6*5# 
poffefiion,  which  is  fufficient  to  maintain  an  ejectment. 
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s^crar-.i.  g%     Green  verfus  Rivett. 

[Paf.  i  Amu  B.R.  Intr.  Mich.  13  W.  Rot.  316.    Ld.Raym. 
77*.  S.C.J 
*[422] 

Ito  of  the  ft«-  INDEBITATUS  affumpfit  laid  fcvcral  ways  5  the  de- 
tute  of  liraita-  J  fcndant  pleaded  actio  non,  quia  dicit  quod  billa  prtdiR. 
Soured  **Vide  exhibit  fuit  20  die  Junii  &  turn  antea%  (tf  quodipfemd  aliquod 
1  Mod.  %i9  S9,  tempus  infra  fix  annas  ante  exbibitionem  bill*  pntdicl.  Non  of* 
*M.  x  Mo*  71,^^  ^r  Thc  piaintiff  replied  a  bill  of  Middtefix, 
VLviJ*!*^  tcfted  <*'  Lun*  prox*  pojl  tres  feptimanas,  6V.  returnable  the 
j  »7.  x  Sauna*,  fame  day,  whereupon  was  returned  non  eft  inventus ^  and 
36>  37»  »*©>  continued  down  by  w.  «a«  s»$fe  £r*w  6f  precept.  Jicut 
tao,  iai*"^  ^,Af  *  to  tn**  **  wa8  *  demurred,  and  judgment  given  for 
1  (a!  iMod/  the  defendant;  for  there  cannot  be  f uch  a  bill  of  Mid- 
-o!  ?Show^  ^f**  as  ***'  ^'d*  *8  returnable  the  very  day  of  thc 
354.  xSbow.  tefte(a)\  and  the  ftatute  of  limitations,  on  which  thc 
79>  '**•  3  Saik.  iccurtty  of  all  men  depends,  is  to  be  favoured* 

1x7.  VidesBk  ' 

Jtvp.1131.     1  Bl.R.  *S6,  %\  5.    aBur.  95S. 

(a)  By  the  report  in  Ld.  Raym.  it    fued  out ;  but  the  contrary  is  ruled, 
feems  that  a  bill  of  Middle/ex  cannot    4T.R.611. 
be  returned  the  fame  day  that  it  is 


7.     Hunt  verfus  Burn. 

***  [Hill.  I  Ann.  B.  R.    Vide  the  State  of  this  Cafe,  tit.  Fine*, 

pi.  5.  vol.  1.  p.  339.] 


T]PON  the  queftion  in  this  cafe,  whether  it  appeared 
^   by  the  verdift,  that  the  iflue  in  tail  was  barred  of 


H.  tarred  of  hit 
fbrmtdon,  may 

of aVighTofen-  his  formedon  by. 21  Jac.  1.  i  the  Court  held,  that  the  vcr- 
tty.  iLutw.  di£t  wa6  infuiBcient;  and  that  it  (hould  have  found  that 
Z'*N  ,£aJ^"     no  formedon  was  brought,  elfe  the  Court  could  not  intend 

341.  i.UtW.  SM.    ••'..  ,  1  r  i«      •  *•  i  l*    1. 

but  that  it  was  brought ;  for  this  is  matter  of  bar,  which 
(hould  come  on  the  defendant's  part  to  (hew ;  and  thfe 
a&  is  not  penned  as  the  (latute  definibus :  It  is  enough  in 
that  cafe  to  find  a  fine,  and  you  need  not  find  that  the 
party  claimed  or  entered  not,  for  that  comes  in  by  way 
of  provifo  ;  but  here  it  is  part  of  the  body  of  the  aft. 

adly,  They  held,  that  fuppofing  him  barred  of  his  jir- 
medottj  yet  he  is  not  thereby  hindered  to  purfue  his  right 
of  entry,  which  accrued  to  him  by  the  death  of  tenant 
for  life ;  for  this  is  a  new  right  which  he  had  not  before : 
That  where  a  man  re  leaf es  his  right,  he  cannot  purfue  his 
action  or  remedy;  but  if  a  man  has  a  right  and  fever  a  I 
remedies,  the  discharge  of  one  is  not  a  difcharge  of  the 
other,  and  that  the  ftatute  of  4  H.  7.  enures  and  operates 

h7 
6 
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by  way  of  baT  to  the  right,  which  anfwers  Saul  and  ClerPs 
cafe,  Jones  2io,  211.  But  the  21  if.  8.  and  the  21  Jac.  1. 
operate  by  way  of  bar  to  the  remedy,  and  the  word  right 
there  is  right  of  entry  (a). 

{a)  This  cafe  was  affirmed  in  Dcm.  Proc.  1  Brown  P.  C  53; 

8.  Heyling  verfiis  Hofkins.  Vide  this  Cq/e9 
title  A&ion  fur  le  Cafe  fur  Affumpfit,  pi.  19. 
vol.  1.  p.  29. 

9.     Gould  verfus  Johnfon. 

[Hill.  1  Ann.  B.  R.      2  Ld.  Raym.  838.  S.  C.     Pleadings 
and  Record,  3  Ld.  Raym.  p.  7.] 

ASSUMPSIT,    That   in   confideration    that    the  Where  the  duty 

-"     plaintiff,  at  the  defendant's  requeft,  would  receive  *^™£^l 

A.  and  B.  into  his  houfe  ut  bo/piies,  and  diet  them,  the  tory,  the  de- 

defendant  promifed,  csV.     Non  affumffit  infra fex  annos  was  tenant  muft 

pleaded;  the  plaintiff  demurred ;  and  held  no  plea;  for  tn\ca^\t^c. 

the  defendant  cannot  in  fuch  cafe  plead  non  ajfumfftt  infra  vide  ante,  pi.  4. 

fex  annos,  but  aBio  non  accrevit  infra  fex  annos ;  for  it  is  2  j£ow.  79, 126 . 

not  material  when  the  promife  was  made,  if  the  caufe  of  *  sauna\  66*    * 

a£Uon  be  within  the  fix  years;  and  the  dieting  might  be  125.  1  Saund. 

Jong  afterwards  ;  and  though  it  appears  upon  the  face  of  |6»  37-  xbv5f u 

the  declaration,  that  the  caufe  of  action  did  not  arife  with-  l9{J(m %^t  $'£ 

in  fix  •  years ;  yet  the  defendant  (hall  not  take  advantage  Ante  25.    Far. 

of  that,  without  pleading ;  becaufe  there  might  be  an  ori-  £**  JJ^f  34* 

ginal  fued  out,  which  the  plaintiff  cannot  otherwife  (hew  8^,268,469/ 

than  by  way  of  replication,  upon  the  defendant's  putting  *  Mod.  311. 

him  upon  it.  1UT.48,  m. 

1^     "•  2  Saund.  117. 

iLnr  287, 298.    2  Mod.  312.     x  Vent.  89.     1  Sid.  465.    Bur.  1281.     3  Atk.  71. 

10.    Reading  verfus  Royfton.  S*  ?ud\.  s* 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  829.  S.  C] 


12. 


ONE  feifed  in  fee,  having  iflue  two  daughters,  devifed  Statute  of  limi- 
his  land  to  his  grandfon  by  his  elded  daughter,  in  fee  ;  3^  2!^" 
the  eldeft  daughter  being  dead  at  the  time  of  the  devife  :  unicfs  aftua'iy 
The  grandfon  died  without  iflue,  and  the  heir  of  the  grand-  °uftcd  or  diflrf- 
fon  being  the  heir  on  the  part  of  the  father,  and  the  heir  ^f  prc\  ch? 
of  the  other  coparcener,  entered  into  the  land,  and  took  aia.  Vi.  5  Bur. 
-the  profit  by  moieties  for  twenty  years  together,  thinking,  *°64-  <^wp- 
according  to  the  opinion  of  Sir  Matthew  Hale  in  his  younger  2I7' 
veartt,  (who  was  their.coiinfel,)  that  the  devife  was  void 
/    Vol.11.  C  for 


423  Limitations 

for  one  moiety.    Now  the  miftake  being  difcovered,  the  * 
Co.  Ut.  163.  b.  heir  of  the  grandfon  brought  an  eje&ment  againft  the  heir 
!  And?  6  9A' b  °^  ^e  ot^cr  coparcener  ;  and  upon  a  fpecial  verdift  found, 
Owen  65/         it  was  obje&ed  in  his  behalf,  that  the  devife  was  void  as 
to'  one  moiety ;  but  this  being  over-ruled,  (quod  vide  title 
Dtfcent)  pL  3.  vol.  1 .  p.  242.)  it  was  then  objected,  that  the 
bringing  of  this  eje&mcnt  again  ft  the  heir  of  the  other  co- 
parcener, for  this  moiety,  admitted  the  plaintiff  to  be  out 
of  pofleffion  for  twenty  years,  and  then  he  was  barred  by 
the  ftatute  of  limitations.     Sedper  Cur.9 

The  ftatute  of  limitations  never  runs  againft  a  man,  but 
where  he  is  actually  ouftcd  or  difleifed  ;  and  true  it  is,  one 
Ante  391.  Co.  tenant  in  common  may  diffeife  another  ;  but  then  it  muft 
Lit.  199,  243.  j^  c|onc  by  aftual  difl'eifin,  and  not  by  bare  perception  of 
Com.  Dig.  sl\-  profits  only  (a)  j  but  here  the  difficulty  is  not  fo  great ; 
fin,  F.  there  is  no  tenancy  in  common  in  this  cafe,  for  the  heir  of 

the  grandfon  had  the  whole  by  devife,  and  the  other  is  a 
mere  ftranger ;  and  where  two  men  are  in  poileffion,  the 
Tenants  m  com-  jaw  wiu  adjudge  it  in  him  that  hath  the  right.     A  man 
^ScrTp'Jon,  njt  may  be  tcnant  in  common  by  prefcription,  yet  he  may  not 
by  wron^.  be  tenant  in  common  by  wrong ;  nor  can  a  man  be  dif- 

*Sa«nd.  116.  feifed  0f an  undivided  moiety;  therefore  the  bringing  the 
19",  losf*  *9  '  ejedment  admits  nothing;  for  if  a  man  be  feifed  of  the 
2  liv.  17.  ran-  whole,  and  makes  a  leafe  to  another  of  a  moiety  undivided, 
"^"i^t**  and  a  ^ranScr  ou^s  ^c  fcffi^)  he  muft  bring  his  ejectment 
10^.  5  Mid  a\,  of  a  moiety ;  and  fo  if  they  be  both  oufted,  they  muft 
a*,  27.  show,  bring  feveral  eje&ments. 
34*. 

{a )  Per  Ld.  Mansfield,  in  Fijher  v.  of  his  moiety,  the  other  refufes  to  pay, 
Prcjir,  Cc?iut>.  218.,  The  poftelfion  of  and  denies  his  title,  ikying,  he  claims 
one  tenant  m  common,  eo  nomine,  as  the  whole*  and  will  not  pay,  and  conti- 
tenant  in  common,  can  never  bar  his  nues  in  poileffion*  fuch  pofleffion  is 
companion ;  becaufe  fuch  pofleffion  adverfe,  and  oufter  enough.  And  in 
is  not  advene  to  the  right  of  his  com-  the  fame  cafe  it  was  held,  that  a  jury 
panion,  but  in  fupport  of  their  com-  might  pre  fume  actual  oufter  from  an 
mon  title ;  and  by  paying  him  his  undifturbed  and  quiet  poffeffion  for  a 
fhare,  he  acknowledges  him  co-tenant;  great  length  #  of  time,  Jf.  36  years, 
nor  indeed  is  refufal  to  pay  of  itfelf  Vide  Efpinujfe  456.  1  Jtk.  493, 
fufficient,  without  denying  his  title.  1  Bl.  Rep*  67 7.  2  DL  Rep.  690. 
£u:  if,  upon  demand  by  the  co-tenant     1  Sulk.  391. 


^'iu^a'q,  ix-     Blackmcre  vcrfus  Tidderly. 

#fr      '   3t  [Hill.  3  Ann.  B.  R.     2  Ld.  Raym.  1099.  S.  C] 

Not  guilty  with-   j  N  trefpafi  for  affault  and  battery,  the  defendant  plead- 

m  intnfyl}"  Cc*  non  cuty*  infra Jc*  ™nM>  b)'  miftake,  and  not  accord- 

Vide  ante,  pi.  3.  nig  to  #thc  tlatutc,  which  is  but  four  years.  The  plain- 
6  M*!"  5n,1>  tiff  demurred,  and  after  argument  it  was  iidjudged  an  id 
*9-  F       "'    plea  j  for  if  it  be  coniidcred  as  at  common  law,  there  was 

4  no 
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no  fuch  pica;  if  on  the  ftatute,  the  a&  is  not  purfued,  Vidcftt^Aan, 
and  the  plaintiff  could  not  take  iflue  on  it,  quod  eft  culp.  *  l6,  c  l2" 
infra  fex  annas  is  an  iflue  immaterial ;  becaufe  it  may  be, 
the  jury  might  find  him  not  guilty  infra  quatuor  annos,  but 
guilty  infra  fex  annos.     Judgment  for  the  plaintiff. 

1 2.     Hide  vcrfus  Partridge. 

[Mich.  4  Ann.  JB.  R.     a  Ld.  Raym.  1204.     S.  C] 

LIBEL  was  for  mariners'  wages  in   the   Admiralty  Statute ofiimU 
Court,  and  the  defendant  there  pleaded  the  ftatute  of  ^  IJfaiftorilJI" 
limitations,  viz.  that  no  caufe  of  aftion  accrued  within  Admiralty  for 
fix   years  prox*  ante  tempus   mentionat.  in  libello ;    and  it  manners'  wages, 
was  over-ruled  there.     And    now   upon  a  motion   for  ^[^f^w* 
a  prohibition  it  was  urged,  that  mariners9  wages  were  iSaik.  ^11035*. 
fuable  in  the  Admiralty  by  indulgence  only,  and  not  of  6  My>-  l  » •  *2» 
right ;  that  at  common  law,  the  ftatute  would  be  a  good  j&Jjkoa,  cafes 
plea:  On  the  other  fide  it  was  faid,  the  ftatute  extended  414.  s.  c. 
only  to  courts  at  common  law ;  that  it  was  not  pleadable  tiS,aHc;g22£ 
to  a  proceeding  in  the  Spiritual  Court  pro  violenta  manuum  A°  (£43".    Cp# 
injeclione  fuper  clericum :  But  a  prohibition  was  denied,  be-  1  dun.  Cafes 
caufe  the  ftatute  was  ill  pleaded $  but  the  plea  was  after-  £5*/  *  Chaa* 
wards  amended  :  And  Holt,  C.  J.  faid,  It  was  ftrange  that  z'saundJ 
the  fame  matter,  well  pleaded,  (houldbe  a  defence  in  one  124*  126. 
court,  and  not  in  another.    The  ftatute  of  limitations  is  a  3  *]£***+• 
good  plea  in  Chancery ;  it  is  true,  it  is  no  plea  to  a  fuit  4  Mod.  105*. 
pr*  violenta  manuum,  life,  but  that  is,  becaufe  the  proceed-  1  Sid.  465. 
ing  is  pro  reformationt  morum,  and  not  for  damages 5  and  '  -^Ra^rn.  -. 
fo  it  is  at  common  law,  it  is  no  plea  to  an  indi&ment  for  Winch.  8. 
trefpafs,  otherwife  iu  an  a&ion.     Adjournat.  (a)  6  Mod«  *38* 

(a)    By  flat.  4  and  5  Ann.  ch.  16.      in  fix  years  after  the  caufe  of  ac- 
chefe  fiiitt  xnuft  be  commenced  with-      tion. 


13.     Matthews  vcrfus  Phillips. 

[Cite  and  agree  Mich.  6  Ann.  B.  R.] 


D 


E  BT  was  brought  in  the  Palace  Court,  and  after  fome  Aaion  remove* 
proceedings  there,  the  .fix  years  expired;  the   de-  *>y h***ascorpus, 

r      j       *  r     j-^    1.   l*  *  j  1    i_  r    •  ftatute  of  Jllnitav 

f ciuutnt  lued  a  hupeas  corpus,  and  removed  the  caufe  into  t;ons  pleaded 

A  Rf  where  the  plaintiff  declared  de  novo,  and  the  dc-  above,  plaintiff 

fendant  pleaded,  that  the  caufe  of  a&ion  did  not  accrue  JJ?,3^^  wl** 

within  fix  years  before  the  tefte  of  the  habeas  corpus;  and  within  fix  yean. 

this  was  held  to  be  a  good  plea,  but  that  the  plaintiff  See  2  Show.  70, 

might  reply  the  fuit  below,  and  (hew  that  to  have  been  ,a6-  *SM•**S• 
•  *_•       t    V  ?    ^    1  •     r  •  -  *  *-ev.  M-^-  See 

within  the  fix  years ;  not  that  this  fuit  was  a  continuance  5  Mod.  426. 
of  the  fuit  below,  but  that  the  plaintiff  had  rightfully  and  >  Wod-  *<>• 
legally  purfued  his  right  \  and  it  (hould  not  be  in  the  power  J^^1/^. 

C  2  of 


4*5  lontion,  anD  tfje  Cuftomiat  thereof- 

J65.  x  Lord  0f  the  defendant  to  defeat  or  hinder  him  of  a  remedy, 
s"^  si* Vi  9-  w*tnout  any  default  •,  as  where  one  brings  an  a&ion  be- 
Buii.  n.  p.  151.  fore  the  expiration  of  fix  years,  and  dies  before  judgment, 
ring  170,289.  thc  fa  years  being  then  expired,  this  fliall  not  prevent  his 
executor  *. 

•  Ns:a.  In  debt  upon  an  award,  the  ftatute  of  limitations  is  no  plea, 
2  Saund.  65,  67.  Nor  in  a  writ  de  rationabili  parte  bonorum.  Hutt.  109. 
Nor  in  an  action  on  the  cafe  for  confpiring  to  indicl,  &c.  Cro.  Car.  163.  Nor 
in  debt  for  an  efcape.  1  Saund.  37.  1  Sid.  305.  Quaere,  Nor  in  cafe  for  mo- 
ney levied  on  a  fieri  facias  by  the  fheriff,  1  Mod.  245.  Nor  to  an  adtion  for 
a  falfe  return  of  refecus.  Smith  verfus  Robinfon,  in  C.  B.  Trin.  8  W.  3. 
rotulo  18 19.  This  note  is  copied  from  the  MS.  Reports  of  Judge  Blencowe. 
—  For  a  further  enumeration  of  excepted  cafes,  vide  Com.  Dig.  Temps*  G.  9. 
6th  vol.  3d  edit.  pa.  339. 


!£&*&  Hotifcott,  ano  fyeCuftomg  thereof. 

Moor  576. 

5  Mod.  7$,  93, 

160, 440.  11— 

6  Mod.  69, 125, 
a'44.,  177.  Hard. 

68|2ii4,&c.ru  I.    Arnot  verfus  Brown. 

S   C.  1  Salk. 

76.    Vide  pott.  .  [Mich.   7  W.  3.   B.  R.] 

498. 


Court  of  Aider-  4  R'NOT  and  Brown  were  owners  of  two  contiguous 
mrtTt  power  -*■*  houfes.  Brown  had  lights  in  his  houfe  towards  Ar- 
SJKTJ*  °CW  Ws  yard,  and  Arnot  made  up  blinds.  The  Court  of  Al- 
io CaV  2.  c.  3.  dermen,  upon  19  Car.  2.  c.  3.,  ordered  they  fhould  be 
was  only  during  abated;  but  a  prohibition  was  granted  in  B.  R.'f  for 
the  ctry^sfopf  wna*ever  they  may  do  in  their  inner  court  by  quod  permit- 
ting lights,  fee  tat,  where  they  have  power  to  determine  real  actions ;  it 
1  Sid.  167.  |s  plain  rhat  the  Court  of  Aldermen  have  no  power  in  this 
a  Co.  58°  Hob.  Nummary  way,  unlefs  by  19  Car*  2.  c.  3.,  and  that  gave 
j  3 1.  Hutt.  136.  them  only  a  temporary  power  during  the  rebuilding  of  the 
1  Lev.  239,24$.  cjtyt  While  the  city  was  rebuilding  they  had  power  to 
1  Mod.  c7c.  affign  lights  ;  bat  by  being  once  afligned,  the  party  gained 
a  Lev,  153.       a  legal  title  to  them,  and  may  maintain  an  a&ion  at  com- 

6  MoT  11*  mon  *aw  ^or  ^ie  °bftru&i°n>  anc* tnc  Court  of  Aldermen 
314, 382, 386?'  n»ve  no  farther  power.     Vide  Rejiduumy  6  Mod.  244. 

jLutw.  382,  386. 
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S.C.  Farefl.28. 

2.    Domina  Regina  verfus  Rogers,  *  pro*.  Ve-35  . 

5  Mod.  75,  94, 
[Trin.  1  Ann,  B.  R.     2  Ld.  Raym.  777.  S.  C]  440.    2  Lev. 

200.    6  Mod. 

T  T  PON  a  certiorari,  the  cuftom  of  London  was  return-  Cuftomtopu-  " 
^^     ed,  via.  That  if  any  citizen  fpeaks   contemptuous  nift  by  informa- 
words  of  an  alderman,  or  affaults  him  in  the  execution  of  tionin  tbc  Court 
his  office,  an  information  (hall  be  exhibited  againil  him  in  ^u^and^on! 
the  name  of  the  common  ferjeant  in  the  Court  of  Aldermen,  temptuoas  words 
and  that  they  fhould  proceed  againil  him  to  fine  him  ;  and  .of  an  aKcrma" 
that,  at  a  wardmote  held  by  Sir  Robert  Jeffreys,  the  defend-  hVoffice,0?!  ° 
ant  afiaulted  him,  and  faid,  /  have  as  much  to  do  here  as  good.    Other. 
you  s  you  think  fure  you  are  among  your  Bridewell  birds,  but  T*e9{ffto  dlf" 


you  are  mi/taken  ;  for  which  an  information  was  exhibited 
by  the  common  ferjeant.     Et  per  Cur.  It  had  been  doubt- 


[426] 

Poll  697  3  Cro. 


ful  if  the  offence  had  been  by  words  only,  becaufe  no  in-  7s.  1  v4nt.  16c 
di&ment  lay  at  common  law,  but  he  is  to  be  bound  to  1  Sid.  65. 
good  behaviour;  yet  foraffault  he  is  punifh.ible,  and  that  x  J|°l 35# 
maybe  by  information  there  by  the  enftom,  as  well  as  in  i33.  F^dTiS. 
B.  R.  by  the  courfe  of  the  Court,  though  the  regular  6  -viod.  124. 
courfe  at  common  law  is  by  indi&ment.    2dly,  The  Court  *^J* 3*''  2* 
held,  that  the  information  lay  in  the  Court  of  Aldermen,  327.   jKdb. 
though  an  alderman  was  grieved  ;  otherwife  of  the  mayor,  764,  7H»  799» 
for  he  is  an  integral  part,  without  which  the  court  cannot  *"•  %  ^^ 
be  held,  but  the  other  may  be  fevered,  and  he  muft  not  x  Vent.  16J327! 
fit  \  fo  the  mayor  and  aldermen  may  grant  to  an  alderman,  2  h-  **9- 
but  the  aldermen  and  city  cannot  grant  to  the  mayor:  But  \^]\  *?o"  ^J*' 
the  Court  held,  that  a  cuftom  to  disfranchife  for  contemp-  3  cro.  73. 
tuous  words  fpoken  of  an  alderman,  was  void,  according  Sheph.  Abr. 
to  2  Lev.  200.  „    436*  Uv*  3SS- 

tu  «*  ^Vl  *ww"  Corporations  13,  24. 

Cuftom  of  LONDON   concerning  Orphans  and  Xide  Com-  DI*> 

'-•■•»  •  "  *  Guardian,  Ci. 2. 

Freemen  s  Eftates.  vol.  4. 3d  edit. 

pa.  2S4. 

If  a  freeman  of  London  has  no  wife,  but  has  children,  Scci  Cro.  347. 
the  half  of  his  perfonal  eftate  belongs  to  his  children,  and  *  Uv-  227- 
the  other  half  the  freeman  may  difpofe  of;  fo  if  the  free-  f  J££  |'6gl6" 
man  has  a  wife  and  no  children,  half  of  his  perfonal  eftate  2  Lev.  32,  130. 
belongs  to  his  wife,  and  the  other  half  he  may  difpofe  x  Mod  77*  ~s> 
c^f  (a).     But  if  a  freeman  hath  a  wife  and  children,  one  f_c'  4 /^T .^. 
third  part  belongs  to  the  wife,  and  another  third  part  to  2  Ju»'' ^='/ 
the  children,  and  the  freeman  may  difpofe  of  the  other  ^  lGl; 
third  part.    And  if  fuch  freeman  dies  inteftate,  the  cuftom  L9,  ^.^"10. 
affe&s  only  two  thirds,  and  the  remaining  third  is  fubject  ven.  134!  c  p.. 
to  the  ftatute  of  diftributions,  and  fo  dividing  the  whule  *65-  bki"-  -5, 

{a)  Adm.  1  P.  JSHrs.  341. 

C  3  into 
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lunatic,  3[Keot 


into  ninths,  four  ninths  belong  to  the  wife,  and  five  ninths 
belong  to  the  children. 

If  a  freeman  of  London  has  two  fons,  and  the  eldeft  fon 
dies  leaving  a  fon,  and  then  the  freeman  dies,  the  grand- 
child, though  in  law  a  rcprefentative  of  the  fon,  who  ne- 
ver was  advanced,  has  no  part  by  the  cuftom ;  for  the  cuf- 
tom  of  London  extends  only  to  the  children,  and  not  to  the 
grandchildren  ;  per  NortLy ;  and  fo  it  has  been  certified 
by  the  recorder  into  Chancery. 

If  a  freeman  of  London  has  but  one  child,  and  he  has 

receired  fome  portion  from  his  father,  and  the  father  dies, 

leaving  this  child  and  a  wife,  the  child  (hall  have  his  full 

orphan's  part,  without  any  regard  to  .what  he  has  already 

received ;  for  that  advancement  in  part  is  only  to  be  brought 

into  hotchpot  with  children,  and  not  with  others.  Per  Sir 

Edward  Nortbey. 

Where  it  appears      if  a  freeman  of  London  has  advanced  any  of  his  children 

bl^d  how  mttch*  ^^  a  Port*on  9  vct  tf  it  appears  what  that  portion  was  by 

a  child  has  re-     any  writing  under  the  father's  hand,  or  by  the  father's  will, 

cejved,  die  Court  or  his  marriage-fettlemcnt,  and  by  the  laid  will  or  fettle- 

„«n  ...j~  «.  ._   mcnt  jt  js  faj^  tjlat  ^c  ky  p0rtj0n  ;$  or  wa$  jn  fuii  0f 

his  child's  part  by  the  cuftom  ;  yet  this  child  (hall  come  in 
for  the  cuftomary  *  part  of  the  reft  of  the  father's  perfonal 
eftate,  bringing  the  portion  already  received  into  hotch- 
pot ;  otherwife  it  is,  if  it  does  not  appear  under  the  father's 
hand  what  the  advancement  was* 


Cuftom  extends 
only  to  children, 
ro;  grandchil- 
dren. 


Hotchpot  ex- 
tends only  a- 
moogtt  children 
Vcm.  397. 
&  Wms.  $26. 


will  judge  whe 

tber  /till  ad. 

vancement,  or 

not,  Vera.  89, 

a  1 6.    Vide  ad 

of  parliament 

iz  Geo.  J.,  by 

which  power  it 

g:veo  to  freemen 

to  difpofe  of  perfonal  eftates  by  will. 

*[4a7] 


Vide  4  Co.  114, 
fee  6  Co.  69. 
8  Co.  170.  9  Co. 

31- 


3Unattc,  3U>eot 


Maintainable  by 
the  pariih  where 
the  father  is  fet 
tied,  not  where 
born.  Videpoft. 
518,485.^.43. 
Coroberb.  380, 
381.  Mod.  Cafes 
87. 


1.     Hard/  Cafe. 
[Mich.   8  Will.  3.  b.  R.] 

Q I R  Bartholomew  Shower  moved  to  quafh  an  order  o 
*^  juftices,  for  removing  an  ideot  to  the  place  of  the  laf 
legal  fettlement  of  his  father,  comparing  it  to  the  cafe  o 
a  baftard,  who  is  to  be  maintained  by  the  parifli  where  h 
is  born.  Sed per  Holt,  C.  J.  The  fatner  of  an  ideot  ough 
to  maintain  him,  and  if  he  cannot,  the  parifli  or  plac 
where  his  father  is  fettled.  rIhcre  is  no  difference  betwec: 
an  ideot  and  any  other  poor  child.    The  cafe  of  a  baftar 

differ* 
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differs,  for  the  reafon  of  that  is,  becaufe  he  has  no  father, 
or  rather  none  that  the  law  looks  upon  as  fuch ;  and  there- 
fore, till  18  Eliz.  c.  3.,  the  parifhes  where  they  were  born 
were  bound  to  maintain  them.     Adjournat. 

2.     Ttiompfon  verfus  Leach.  s.  c.^poft.  565, 


[Hill.  9  Will.  3.  B.  R.    1  Ld.  Raym.  313.  S.  C.   Comyns4$. 
S.  C] 


jf  Tenant  for  life,  being  non  compos^  with  remainder  to  His  deed  is  void. 
"  •    his  firft  fon  in  tail,  remainder  to  B.  in  fee,  furren-  Vide  Lutw. 
dcred  by  deed  of  furrender  to  B.  before  he  had  a  fon  •,  V";  g.^"#  I? 
this  deed  of  furrender  was  held  abfolutely  void,  and  the  3  d.  164.  P'.  13. 
contingent  remainder  not  deftroyed.  3 Salk-  3co. 

0  '  1  Show.  206. 

Ctfct  B.  R.  175.    3  Mod.  296,  301.    3  Lev.  284.    Cafes  in  Pari.  150.  2  Vent.  198.   Comb. 
4jS,  468.    Carth.  11 1, 250,  435.    Holt  357,  613,  665.    Fearne  467,  {243}. 


I23,   148,   187, 

162.  2  Lev.  14, 

■in  ■  18,238.  3  Lev. 

309.  1  Mod.  82. 
3  Mod.  265, 
332,  &c.  4  Mod. 


A  33»,  «cc.  4ivio«« 

I*     Anonymous.  233,  234, 260, 

»8i,  368.    See 
(Mich.  8  Will.  3.  B.  R.  S.  C.     1  Ld.  Raym.  125.,  by  the  P««-  43<>-  pi.  *• 
name  of  Green  v.  Pope.] 

IN  an  aBion  on  the  cafe  in  the  Common  Picas,  for  a  falfe  No  p««»pt«y 
•*    return  of  a  mandamus^  judgment  was  given  for  the  j^a"^©!?*"1 
plaintiff  upon   demurrer;   and  now   Serjeant  Pembtrion  falfe  return 
came  into  B.  it.  and  prayed  a  peremptory  mandamus ;  but  *™*ht  jjj^8' 
it  was  denied.;  for  per  Hoft,  C.  J.  Every  mandamus  recites  jle/  comb/ 
the  faft,  prout  amjiat  nobis  per  rtcordum.     How  can  we  fay  400, 419.  Holt 
that,  in  this  cafe,  we  cannot  take  notice  of  the  records  of  43*- 
the  Common  Pleas  ?  You  might  have  brought  your  a£Uon 
here. 


c4 
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2.     Dominus  Rex  verfus  The   Mayor  and 
Burgefles  of  Wilton. 

[Mich.  8  Will.  3.  B.  R.   S  C.     1  Ld.  Raym.  225.,  by  the 
name  of  Rex  «/.  Chalke.] 

Wot  r.r  fom-  *  Mandamus  iflucd  to  reft  ore  Ettas  Chalk  to  the  place  of 
jeaion"  iTthe"  "^  a  burgefs  of  Witor:,  to  which  was  returned  a  cuftora 
perfoo  appeared  for  the  mayor  and  burgelTcs  to  remove  for  mifbehaviour : 
vwT"^*1*  They  tnen  *"ct  ^ort^  fcvera*  inftances  of  mifbehaviour ;  and 
S.  Q?°s  MoV.  tnat  nc  being  thereupon  fuilv  heard  to  all  that  was  objected 
*55»  *57«  Bur.  in  the  common  council  of  the  mayor  and  hurgefles,  and  it 
**'•  being  fully  proved  upon  him,  they  turned  him  out.    It  was 

objected,  that  it  was  not  faid  he  was  fummoned.  Vide 
Stvk  51,  446,  452.  3  Bulft.  189.  2  Keb.  489.  Per  Cur. 
The  end  of  the  fummons  is,  that  he  may  be  heard  for  him- 
felf,  and  therefore  where  he  has  been  heard,  want  of  fum- 
mons is  no  objection  ;  but  this  was  afterwards  determined 
on  other  objections. 

vide  4  Mod.  3,  Dominus  {lex  verfus  The  Mayor,  &c.  of 
*33**c"  Oxon. 

[Mich.  8  Will.  3.  B.  R.] 

Where  an  officer    A  Mandamus  ifiued  to  the  mayor  and  commonalty  of  Oat- 

edWUIdSthe^  fori  t0  reftore  Shtford  to  the  office  of  town-clerk  ; 

poration  dors  not  ^CY  returned  their  charter  of  incorporation,  which  gives 
relj  upon  their    them  power  to  choofe  a  difcrcet  perfon  to  be  town-clerk, 

IK>W'fdb*r,*ntUrn  to  ^ol^  at  l^c  w^  °^  l^e  mayor  an^  aWermen  :  the  13 
and  that  is  tofirf-  &""•  ^fiaU  2.,  and  the  ftat.  of  W.  C5*  Af.  about  taking 
ficicnt,  peremp-  the  oaths,  and  that  the  office  of  town-clerk  being  *  void, 
A^y.^nd4^1U,  ^cy  chofe  Slat  ford,  and  that  he  took  the  oaths  of  office 
^  P  -    «ra/»  nobis  major e  &  balhvis  ;  but  did  not  ram/;*  //$£//  w<7/0- 

L  429  J    re  tyba/Iivis  take  the  oath  of  allegiance,  per  quod  his  office 

became  void,  5s"  a?  rationey  fcsV.     Upon  which  thefe  three 

points  were  ftirred  and  fettled  : 
»  Vent.  Si.  iftj  Whether  the  party  that  comes  in  is  to  take  the 

%  Sa^d^So"  oat^s  at  his  Pcril»  or  tnc)*  ar«  to  tender  them,  and  if  he  re- 
» Show. 68, 475.  fufed,  whether  it  muft  net  appear  upon  the  return  ?  Ei 

4  Mud.  233,      per  Qur%  jje  muft  ta|cc  them  at  his  peril ;  the  magiitratc 

5  Mod.343*»  nce(*  not  tender  to  him,  but  he  muft  tender  himfclf  to  the 
433>  &c*  magiftrate,  and  demand  them  ;  and  if  it  be  refuted,  mutt 
£Nicd •"2»l,8«  fue  a  mandamus,  and  the  magiftrate  is  punifliable  (a)  ;  if 

the  law  were  otherwife,  it  \yould  be  in  the  power  of  die 
magi  (Irate  to  elude  the  acl:  in  favour  of  the  party. 

{a)  If  he  docs  not  tender  them  ex  ffiio*  Per  Holt.  Cumb.  419. 

2dly,  Whether 


[ 


idly,  Whether  it  be  enough  to  fay,  he  did  not  take  tho 
oaths  before  them  ?  And  this  was  held  naught ;  for  two 
juftices  have  a  power  to  adminifter  the  oath,  and  he  might 
take  the  oath  before  them. 

3dly,  Whether  a  perfon,  that  was  only  tenant  at  will 
fhould  have  a  peremptory  mandamus?  Et  per  Cur,  We  do 
not  determine  whether  there  ought  to  be  a  good  caufc,  or 
not,  for  fuch  removal ;  but  fuppofe  it  may  be  without 
caufe,  yet  (till  they  mud  determine  their  will :  Now  they 
do  not  return  a  determination  of  his  office  by  their  will,  as 
the  Teafon  why  they  do  not  admit  him,  but  the  fpecial 
matter  of  his  not  taking  the  oaths ;  therefore,  fince  his  of-  Str*  *7* 
rice  continues,  and  this  cxcufe  is  infufficient,  he  ought  to 
be  restored.  A  peremptory  mandamus  was  granted.  Vide 
Serjeant  Whit  acres  cafe* 

4.     The  Mayor  of  Coventry5/  Cafe. 
[Hill.  9  Will.  3.  B.  R.] 

A  Motion  was  made  for  an  attachment,  for  not  returning  The  firft  writ 
-*1    an  alias  mandamus.     Et  per  Holt,  C.  J.  In  cafe  of  a  ^«j£to  *£■ 
mandamus  out  of  Chancery,  no  attachment  lies  till  the//i/-  &(**%$.  Pofr. 
nV/,  for  that  is  in  the  nature  of  an  action  to  recover  da-  43**  SJtia.669. 
mages  for  the  delay ;  but  upon  a  mandamus  out  of  this  Pal'  45* 
court,  the  firft  writ  ought  to  be  returned  {a) ;  yet  an  at- 
tachment is  never  granted  without  a  peremptory  rule  to 
return  the  writ,  and  then  an  attachment  goes  for  the  con- 
tempt \  and  in  this  cafe  a  peremptory  rule  was  made. 

{a)  This  is  exprefsly  required  by  Hat.  9  Ann.  ch.  20.  f.  1 .  11G.J.  ch.  4.  f.  9. 

5.    Dominus  Rex  verfus  The  Mayor,  &c.  of     [  430  ] 
Coventry. 

JMich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  391.  S.  C] 

Ti/fANDAMUS  to  reftore  7.  S.  to  be  one  of  the  Cuftom  to  re- 
-*«  '  common-council  houfe;  the  defendants  returned,  ^V^IT* 
that  they  were  an  ancient  corporation,  and  that  the  king  muft  be  returned 
by   his  letters  patent,   reciting  their   cuftoms,    amongft  p^wiy.    See 
which  was  this  of  electing  perfons  to  be  of  the  common-  tu.°d<3Mod.6* 
council  houfe,  and  removing  them  ad  libitum^  did  grant  2,-9,43:,  &L 
and  confirm  all  their  liberties,  cuftoms,  &V.;  and  that  they  R«ym.aj«.,4.w 
by  force  of  the  faid  cuftom  time  out  of  mind  ufed,  tf>  *  v^"-^ 
tundum  formam  liter  arum  patentium  praditl.  did  remove  2  Kcb.  770,796. 
him:  And  firft,  it  was  agreed,  that  the  eftate,  whether  by 
cuftom  or  charter,  has  this  condition  annexed  to  it,  that 

the 


430  4$a»immtttf» 

the  corporation  might  difplace  him  at  will,  without  a£- 
figning  any  caufe ;  but  this  differed  from  the  cafe  of  the 
recorder  of  Baiby  who  was  appointed  by  the  commiflion- 
ers  for  regulating  corporations  :  By  their  cuftom  they  were 
to  choofe  one  learned  in  the  law  for  a  recorder  \  the  cor- 
poration turned  out  the  Lord  if.,  and  returned,  he  wa» 
not  learned  in  the  law  :  and  held  good ;  for  whoever  put 
him  in,  he  muft  be  fo  qualified  by  the  cuftom,  and  he 
might  bring  an  a&ion  for  a  falfe  return,  if  he  be  a  perfon 
learned  in  the  laws.  2<Uy,  This  return  was  held  naught, 
becaufe  it  did  not  appear  that  the  corporation  had  any  fuck 
power,  but  only  by  the  recital ;  whereas  they  (houMhatre 
returned,  they  had  fuch  a  power  pofitively  (a). 

{a)  In  Ld.  2?r*r*'scafe,  2  Sir.  819.  was  not  neceflary  to  allege  in  the  re- 
the  Court  fays,  The  modern  opinion  torn  to  a  mandamus,  that  the  corpora- 
has  been,  that  a  power  of  amotion  is  tion  at  large  had  a  power  of  amotion, 
incident  to  the  corporation.  The  It  (horid*  however,  be  obferred,  that 
fame  do&rine  is  recognized  in  the  thofe  cafes  related  to  removals  for  cor- 
Kingznd  Ricbardfon,  1  Bur.  5 1 7.,  and  porate  offences,  and  not  to  removals 
in  the  King  v.  Lyme  Regis,  Dtug.  ad  libitum. 
148. ;  it  was  ruled  accordingly,  that  it 


6.    Anonymous. 

[Hill.    10  Will.  3.    B.  R.] 

JUk  to  lofpeA      A    Mandamus  was  granted  to  admit  J.  S.  mayor.     It 

t*«£%Zkt  was  mo^d*   *at  the  mayor  in  pofleflion  might 

return,  denied,    have  a  rule  to  fee  the  charter,  that  he  might  be  able  to 

before  «n  a£ioa  make  a  return ;  for  the  other  who  had  fued  the  mandamus, 

WwJght**         was  not  rightly  eleSed :  But  it  was  dented,  for  he  may 

return  that ;  and  in  an  a&ion  for  a  falfe  return,  (hall 

have  a  rule  to  fee  the  charter  and  take  a  copy ;  and  it  was 

faid,  that  the  Court  were  always  upon  that  difference  (£). 

(£)  On  a  rnle  to  (hew  caufe  why  Rex  v.  Holljfter,  Rep.  Temp.  Hard.  245. 

there  fhould  not  be  an  in  formation  in  the  Fide  Rex   v.   Hojlmen   of  NewcaJMe, 

nature  of  a  quo  ivarranto,  the  Court  Str.   1223      Rex  v.  Purnell,  I   frilf* 

made  a  rule  for  the  defendant  to  in-  329.     Rex  v.  Bridgeman,  Sir.  1203. 
fpc&  the  charter  and  corporation  books. 

¥iWVmo*.  7*     Buckley  verfus  Palmer* 

3368.13k.ym:  [Trin.  I J  Will.  3.  B.  R.] 

365. 

After  the  return     a  N  a&ion  was  brought  for  a  falfe  return,  and  a  verdiA 

[™*!^t£™T  wa$  for  *c  Plaintifl*  and  a  peremptory  mandamus 

is  of  rght.   See  was  moved  for,  and  oppofed,  becaufe  it  was  a  hard  verdidt, 
-6Moe.  152.       &c\    Et  per  Holt.  C.  J.  When  an  a&ion  is  brought  for  a 

falfe 


falfe  return,  and  that  is  falfified,  we  cannot  refufe  a  information  Tor 
peremptory  mandamus.  Sed  nota ;  This  motion  cannot  be  combed"1'**" 
made  till  four  days  arc  paft  after  the  return  of  the  po/tea ;  s.°c. ^okfio. 
becaufc  the  defendant  has  fo  long  to  move  in  arreft  of  See  i  Saik.77, 
j.4«n»t.  Paf.  i2  W.  3.  B.  R.  The  cafe  of  the  city  &  **«£■ 
<A  Exeter.  697#    vide  ft. 

9  Ann.  c.  10.    Com.  Mandamus,  D.  6.  5th  vol.  3d  ed  pa  %%. 

8.     Dominns  Rex   twyJ/x   The  Bailiffs  and 
Burgefles  of  Maiden. 

[Trin.  1 1  W.  3.  B.  R.     1  Ld.  Raym.  481.   S.  C] 

A    Mandamus  iflued,  reciting  quod  cum  they  ought  to  Where  the  re- 
choofe  yearly  two  bailiffs,  out  of  fiich  as  had  not  turn  focakiof  a 
been  bailiffs  for  three  years  before,  idea  they  were  com-  'Z*?f!Ztkc 
manded  to  choofe.    They  returned  their  conftitution  by  writ,  it  ought 
letters  patent  to  be,  to  choofe  two  ex  aldermatmis,  and  that  t0  denJ  th*  fi*P- 
they  had  chofen  two  fecundum  frrmam  &  effeclum  litera-  jt^5«£ 
rum  patentium  generally;  and  this  was  held  naught,  for  136,233.  Pod. 
they  ought  to  deny  their  conftitution  to  be  as  is  mentioned  PL  l6«   Cro» 
In  the  writ,  or  fliew  a  compliance  with  the  writ;  whereas    ** ,3S* 
they  have  afted  according  to  a  conftitution  fet  forth  in  the 
return  different  from  the  writ,  and  do  not  deny  the  fup- 
pofal  of  die  writ ;  wherefore  a  peremptory  mandamus  was 
granted. 

o.     Dominus  Rex  verfus  The  Mayor,   &c.  f-c.poft.43*. 

^  c    ai_-        j  699.  Cifih.<99. 

of  Abingdon.  caf«B.R.4ci. 

[Mich.  11  Will.  3.  B.  R.] 

A    Mandamus  was  granted  to  the  mayor,  bailiffs,  and  Mandamus 
burgefles  of  the   town   of  Abingdon:    The    mayor  *j^&MH 
made  a  return  and  brought  it  into  the  crown-office,  in-  &c.  Mayor 
tending  to  move  to  have  it  filed ;  and  now  a  motion  was  *,one  ma7  "^ 
made  to  ftay  the  filing  of  it,  upon  fuggeftion,  that  this  JheoTterTca^ot 
return  was  made  by  the  mayor  and  minor  part  of  the  difa?ow$  but  he 
bailiffs  and  burgefles,  and  again  (I  the  confent  of  the  greater  is  P™^*  *,f 
number,  who  would  have  obeyed  the  writ;  and  therefore  JSJVthe ma?" 
they  prayed  they  might  difavow  this  return  and  put  in  jority.    vide 
another.     Et  per  Haft,  C.  J.  Where  a  writ  is  directed  to  p£-  47^9f 
a  fingle  officer,  as  a  ffieriff,  and  a  return  is  made  by  a  £^*  500*r 
ilranger,  without  his  privity,  he  may  any  time  that  teim  Comber.  41, 
wherein  the  .writ  is  returned,  come  in  and  difavow  it,  but  2,3 •    *  M£k 
not  after  the  term.     Dy.  182.     But  in  this  cafe,  where  Temp.  Haidi 
the  writ  is  dire&ed  to  fcvcral,  and  the  mayor,  who  is  the  i33. 
noil  principal  and  proper  perfon,  returns  and  brings  in 
the  writ,  it  is  not  fit  that  we  fhould  examine  upon  affi- 
davits, 


43  4  Qdantamu* 

davits,  whether  there  was  the  confcnt  of  the  majority. 
We  will  take  it,  and  leave  you  to  to  punifh  the  mayor 
for  this  mifdemeanor,  if  he  be  guilty ;  for  it  is  a  great 
crime,  which  will  not  only  merit  a  heavy  fine,  but  a 
peremptory  mandamus  will  be  granted,  if  the  return  be 
falfified.  If  they  were  all  equal  parties,  this  might  be 
T  432  ]  another  cafe :  The  return  was  filed,  and  at  the  fame  time 
leave  was  given  to  file  an  information  againft  the  mayor. 

10.     Dominus  Rex  verfus  The  Mayor,  &c. 

of  Norwich. 

[Hill,    1 1  Will.  3.    B.  R.] 

A    Mandamus  was  granted  to  the  mayor,  tjfe.  of  Nor- 

Holt' 4$4." 43  '  w^  *  lt  was  m°ved,  that  the  fenfe.  of  the  mayor 

differed  from  the  majority  of  the  corporation,  and  that  he 

would  execute  the  writ,  whereas  the  corporation  were  for 

Ctrih.500,501.  returning  an  excufe,    &c;   and  they  prayed,   that  the 

mayor  might  be  ordered  to  deliver  the  writ  to  the  reft  of 

the  corporation :  Sed  non  allocatur;  for  he  is  the  head  2nd 

V!deiBur.798.  principal,  and  take  your  courfe  againft  him(a)« 

(a)  Which  may  be  by  way  of  information,  pr*utfupra. 

poii! e9V431*  n*    Dominus  Rex  verfus  The  Mayor,    &c. 

of  Abingdon, 

[Pafch.  1  a  Will.  3.  B.  R.     1  Ld.  Raym.  559.  S.  C] 

Return,  that  A.     A  Mandamus  was  directed  major i  ballivis  &  omnibus  princi- 

buV  tffbl'did  P*1**"1  burfenJjbus  hur&  de  A-  (except R- and  s-)>  fitting 

not^eciive  the  forth  the  conftitution,  and  that  R.  and  S.  were  capital  bur- 
facrament  with-  gefles,chofenby  the  commonalty  to  {land  and  ferve  for  mayor 

'«'  uo?  thfere*  ^e  cnfr"n£  ycar »  and  tnat  tne7  werc  t0  cno°fc  °ne  of 
eicftion  wai°  them,  ideo  they  were  commanded  to  elect  one  of  them  ac- 
▼oid,  and  he  is  cordingly.  They  returned  the  ftatute  1 3  Car.  2.  fef.  2.c.  1 ., 
^^J;"1"  and  that  within  twenty  years,  prox.  pojl  25  March  1663. 
4  Mod.  133.  *  R.  &  S.  fuerunt  elt&i  burgenfes  principales>  and  within  a 
3Mod.7»,  i:8.  yCar  before  their  election  had  not  received  the  facrament, 
4 -it  &c.432'     Per  Qu°d  d*ft*°  *orum  vacua  devenit  £5"  non  funt  principalis 

*  Show.  68,  burgenfes;  and  this  return  was  held  naught:  ift,  The 
47$.    iSaund.  Court  confidercd  it  without  the  lad  words,  et  non,  &c. 

*  9*  And  as  to  that  the.  Chief  Juftice  faid,  the  writ  fuppofes 

them  to  be  burgefles,  and  fo  the  Court  mutt"  intend  them  ; 
and  this  is  not  anfwered  by  the  fpecial  matter  of  the  return, 
which  (hews  only  that  he  was  once  elected,  and  that  was 
a  void  election ;  whereas  he  might  qualify  himfelf  and  be 
chofen  again  ;  and  here  is  nothing  to  exclude  the  intend- 
ment of  a  fubfequcnt  election,  which  is  according  ta  the 
fuppofal  of  the  writ. 

2dly,  The 
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adlr,  The  Court  confidcrcd  it  with  the  laft  words,  and  *«»«  muft  be 
held  the  et  mm  funt  principal,  burgenfes,  &Tr.  to  be  only  part  "£|j"  ^^ 
of  the  conclufion  or  inference ;  and  the  Chief  Juftice  faid,  ante  430.  pi.  5. 
the  law  requires  the  mod  exaft  certainty  in  thefe  cafes,  *c-  ib- 1 Poft- 
becaufe  the  party  cannot  traverfe  nor  interplead  (a) ;  and  Mod.Cafo  89" 
it  is  not  enough  to  offer  a  matter,  fo  that  the  party  may  be 
able  to  falfify  it  in  an  action  *,  but  the  matter  muft  be  fo 
alleged,  that  the  Court  may  be  able  to  judge  of  it  and  de- 
termine, whether  it  be  a  fufficient  caufe,  or  not.    If  the 
matter  fet  forth  in  this  return  had  been  fo  alleged  in  a  plea  •      [  433  3 
in  bar,  the  plaintiff  might  have  replied  a  fubiequent  elec- 
tion :    Ergo  this  return  is  uncertain,  for  there  might  have 
been  a  fubfequent  election. 

(«)  By  flat.  9  Ann.  ch.  20.,  the  per-  might  have  been  othe wife  determined. 

Tons  firing  the  mandamus  may  plead  to,  becaufe  the  reafon  was  not  the  fame. 

or  traverfe  all  or  any  of,  the  material  Buller,  J.  faid,  that  a  certainty  to  a  cer- 

fafts  contained  in  the  return ;  to  which  tain  intent  in  general  is  all  that  is  re- 

the  perfons  making  the  return  may  quifitc ;  which  means  what,  upon  a  fair 

plead,  take  ifTue,  or  demur.    In  Rex  and  reafonable  conftrudtion,  may  be 

v.   Lyme  Regis,    Doug.    14S.      Lord  called  certain,  without  recurring  to  pof- 

Mausfield  fays,  he  takes  it  to  be  fetded,  fible  facts  which  do  not  appear.     Vide 

that  the  fame  certainty  is  required  now  Rex  v.  Mayor  of  Liverpool,  2  Bur.  731. 

as  before  that  flatute ;  though  at  firfl  it  Rex  v.  Bailiffs  of  Morpeth,  1  Str.  58. 

12.    Dominus  Rex  verjus  The  Mayor,  &c.  of 
Rippon. 

[Paf-  12  Will.  3.  B.  R.     1  Ld.  Raym.  563.  S.  C] 

1k/fANDAMUS  was  directed  to  the  mayor,  alder-  Return  of  11*- 
*V1  men,  and  commonalty  of  Rippon,  to  reftore  Sir  Jo-  Sj^^. 
nathan  Jennings  to  his  place  of  alderman  of  Rippon  ;  they  uy  and  ehaion 
returned  themfelves  to  be  incorporated  by  another  name,  of  another  into 
viz.  mayor,  burgefles,  and  commonalty  j  and  farther,  that  * ven^Io!**1' 
Sir  Jonathan  Jennings,  at  fuch  a  time,  at  an  aflembly  of  1  Lev.  148. 
the  corporation,  came  to*  perfonaliter  libere  &  debito  modo  re-  *  Show.  66. 
Jignavit  his  office,  declaring  he  would  continue  to  ferve  no  f   x  '  *4' 
longer  in  that  office 5  whereupon  they  chofe  another  in 
his  room :  And  this  declaration  in  a  corporate  aflembly 
was  held  good,  efpecially  fince  the  corporation  accepted  it, 
and  chofe  another  m  his  place  ;  but  till  fuch  election  he 
had  power  to  waive  his  reOgnation,  not  afterwards  (b) ; 
and  whether  a  deed  was  neceflary,  or  not  necelTary,  is  not 
material,  becaufe  they  have  positively  returned  quod  rejig- 
navit,  which  is  falfe,  if  a  deed  was  neceflary,  and  there 
vras  none.     Alfo  the  Court  held  the  writ  naught,  becaufe  Cartfc  $ci.  Pdt 
it  was  directed  to  the  corporation  by  a  wrong  name ;  but  7C0#  S:r#  *$• 

(i)  Vide  Rex  y.  Mayor,  fefr.  of  Cambridge,  Coivf.  532. 

refufed 
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refufed  to  grant  a  new  writ  of  ma*damus,hcct}ifc  an  a&ioit 
lay  againft  the  particular  perfons  for  the  falfe  return  of 
this :  Ergo  a  new  one  would  be  vexatious* 

13*    The  Cafe  of  Andover. 

[Mich.  12  Will.  3.  B.R.] 

fcvcrai  perfons  Tf  I V  E  pcrfons  cannot  have  one  writ  of  mandamus  to  be 
*^T«  io  *  .  rcftored  \  for  though  the  end  of  the  writ  is  to  do  juf- 
seftote;  See  tice,  yet  the  foundation  i$  the  wrong  in  turning  them  out, 
5  Mod.  10,  M.  and  the  turning  out  of  one  is  not  the  turning  out  of  an- 
**f  6-a°4-6\°ft  otner  J  nor  can  feveral  perfons  join  in  an  action  on  the 
Comber.  307,     cafe  for  a  falfe  return.     Per  Holt,  C.  J. 

308.  6  Mod.  iS. 

1  Shower* 58, 260,  2$f,  364.    Fir.  83.  S.  C.    Holt  441.     x  BL  Rep.  60.  Str.  578. 

14.       Domina    Rcgina    verfus  Twitty  and 
Maddicot. 

*  T  A1A  1  [Mich.  1  Ann.  B.  R.] 

modo dea! no°t  71/T^ N  DAMUS  to  fwear  A.  and  5.  churchwardens, 
a  good  anfwer,  «*  ^*  fuggefting  that  they  were  debito  modo  tleBl :  The  re- 
JJSJj3fQ  turn  was,  quod  A.  &  B.  uon  eteelifutrunt  debito  modo.  It 
modo.  8.  c.  was  objected,  that  it  ought  not  to  be  debito  modo  ;  and  it 
F».  83.  Holt  ought  to  be  in  the  disjunctive,  nee  eorum  alter  elecl.  fust. 
4if9'u?  M0d'  SedP" *  Holt,  C.  J.  it  was rcfolved,  ift,  That  one  cannot 
ix  Mod.  a.  be  fworn  upon  this  writ ;  for  either  both  were  chofen,  or 
laiu  ,7°*  -  *c  *"* is  mifc°nceived  (*)•  2dJ7»  whcrc  the  writ  is  to 
1405.  ^Burf*  fwear  onc  ****  mo&>  eledusy  quod  nonfuit  debito  modo  e!eff.3 
xc  13.  Str.  225.  is  a  good  return,  for  it  is  an  anfwer  to  the  writ ;  but  where 
And.  105.  jt  jg  to  fwear  one  eleclus  churchwarden,  there  quod  nonfuit 
Ju?nd  JiL  ivj.  AM^  «**  €leei.  is  naught,  becaufe  it  is  out  of  the  writ* 
5  vol.  3d  edit,  and  cvafive. 
P»-37- 

(a)  R,  cohtr.  2  Ld.  Raym:  1008. 

0^6  Mod.  25.  ij#    Anonymous. 

[Mich.  4  Ann.  B.  R.] 

WtJe^rtl  ttftc  A  RuIc  WaS  madc  *C  firft  day  °f  this  tCrm*  ***'  T*iat  ** 
and  rem™ 'a  te  tnc  corporation  to  which  the  mandamus  is  fent  be 

429.  Pat  455.    above  forty  miles  from  London^  then  there  (hall  be  fifteen 

[b)  days  between  the  tefte  and  the  return  of  the  firft  writ 

of 

[b)  The  rule  here  meant  was  pro-    J*r.  d*  Dover,  Sir.  407.    Jt  appeared 
duced  in  the  cafe  of  Rex  v.  Maj.  et    to  be  feur  teen,  and  tiQXf/icsn  days,  as 

here 
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of  mandamus ;  but  if  but  forty  miles,  or  under,  but  eight 
days  only :  And  as  to  the  alias  and  planes,  they  made  no 
rule,  but  would  confider  of  that,  and  that  the  writ  (hould 
not  be  tefted  before  it  was  granted  by  the  Court ;  fo  that 
the  alias  and  pluries  may  be  made  returnable  immediate,  as 
they  ufed  to  be :  Alfo  the  Court  laid,  that  at  the  return  of 
the /Airier,  if  no  return  was  made,  and  there  was  an  affi- 
davit of  the  fervice,  there  (hould  go  an  attachment  with- 
out hearing  counfel  to  excufe  the  contempt. 

here  ftated.      It  had   the  words  ad  to  beinclufire,  and  the  other  exclufi vet 

mumms  :    Accordingly    it    was    ruled  fo  that  a  writ  tsfted  the  14th  may  be 

in  the  faid  cafe  in  Sir.,  that  fovruc*  returnable  the  28th. 
days  was  the  proper  time  ;    toe  one 

16.  Domina  Regina  verfus  The  Bailiffs, -&c 
of  Ipfwiqhu 

(Serjeant  WhUacre'x  Cafe,  HilL  4  Ann.  B.  R.    2  Ld.  Raym. 
1233.  S.  C] 


A  Mandamus  was  dire&ed  ba/fivis,  burgenfibus$  &  com-  Variance  be- 
munitat.  villa  de  Gippo,  to  reftore  Serjeant  Whitacre  tween  the  writ 

t         «-  r  »      A 1  •  *  J  r       r    i    t     *nd  return  in  the 

to  the  office  or  recorderthip ;  the  return  was,  refponjto  bal-  namc  0f  the  cor- 
Jivorum,  burgenfium,  &  commun.  villa  de  Gipwicoyjive  burgi  poration.    Vide 
Gipwia  patet,&c.  nos  ballivi,  fete.,  return  the  conftitution  £*n£5*g5,# 
fo  and  fo ;  and  that  the  recorder  is  amoveable  pro  male"  ,  saik.  14c, 
gefturis  perballivos  &  burgenfes  vel  major,  partem  eorum  quo-  »4^»  "51-  ■ *■*- 
rumballivos  dues  ejfe  volumus :  Then  they  (hew  Serjeant  *^VH  V*.' JJc. 
IVhitacre  chofen  to  continue  ad  libitum,  and  that  at  fuch  a  Rq».  a.  0^67." 
fcflions  of  the  peace  the  ferjeant  had  notice,  but  did  not  Koir  443»  44<- 
attend;  and  that  having  notice  to  anfwer,  he  appeared  Mod*       s,a 
and  anfwered,  and  by  the  bailiffs,  burgefies,  and  common- 
alty, (the  bailiffs  being  then  prefent,)  he  was  turned  out  of 
his  faid  office.    Et  ukerius  certificamus  quod  inhabitants  villa 
fradift.  nunquam  nuncupate  fuerunt  per  nomen  ballivorumf 
burgenf.)  l*t  com.  villa  de  Gtppo,  &c*      This  cafe  pended 
long,  and  was  often  argued  upon  feveral  objections  ;  and, 
1  ft,  'fhe  Chief  Juftice  held,  that  Gippus  and  Gipwicus 
were  different  names,  fo  that  the  writ  was  mifdirefted  \ 
but  then  they  fhoiild  have  returned  the  fpecial  matter  ac- 
cordingly, and  relied  upon  it ;  for  that  now  they  had  ad-        [  435  J 
snitted  themfelves  to  be  the  corporation  to  whom  the  writ 
was  dire&ed,  by  returning  executio,  feV.     And  a  corpora- 
tion may  have  feveral  names ;  and  here  it  being  darted, 
Whether  a  corporation  (hould  lofe  its  old  name  by  a  new 
charter?  the  Chief  Juftice  faid,  It  would,  where  the  new 
charter  altered  the  very  conftitution  in  the  integral  parts  of 
it  'f  as  if  bailiffs  and  burgeflcs  are  made  mayor  and  alder* 

mciu 
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men,  or  mayor  and  burgefics,  or  where  an  abbot  aftd  corf- 

vent  are  tranflated  into  -a  dean  and  chapter ;  but  if  the  bai- 

Hard.  504.        life  and  burgefles  vUU  de  Glppo  accept  a  charter,  confti~ 

tuting  them  bailiffs  and  burgefles  villa  Gipwici,  and  giving 

them  farther  privileges,  and  that  they  (hall  be  fo  called  •, 

this  is  a  new  name  only,  for  the  old  corporation  remains 

»Std.  46L        in  the  integral  parts  of  it.     Powell  being  not  fatisfied  in 

»Cro.  5.0.        the  firft  point,  it  vaniflied  without  refolution,  by  difcover- 

f  u™.'i4*!'       inS  that  GlPP°  m  thc  lattcr  cnd  of  t,lc  return  was  with  a 
1  Vent.  8*.       d jfh,  and  in  the  writ  without,  fo  that  then  it  wa»  not  ad 
idem.     2dly,  The  whole  Court  held,  that  though  the  bai- 
liff* were  only  faid  to  be  prefent,  they  fhould  be  intended 
to  be  confenting,  either  actually,  or  as  included  in  the 
Non- attendance  major  part.    3«lly,  That  the  recorder  (a)  is  bound  to  attend 

foffcito"Uof  the  and  alllft  at  the  feffions  t0  dirca  thc  corporation  in  the 
efficeof'recorder.  proceedings  of  jultice,  and  that  his  office  being  a  public 
Bur.  1999.  De-  office  relating  to  juftice,  non-attendance  is  a  good  caufeof 
fu«d  b"r',CC|J-  forfeiturc-  4thlv>  Though  the  fummons  or  notice  Ser- 
wcl.  Ante42S.  jeant  Wtit acre  had  to  anfwer  this  charge  fet  no  time  when 
S«r.  261.  he  fliould  appear,  yet  his  appearing  and  anfwering  cured 

the  defect  of  notice  in  the  time,  and  would  have  cured 
want  of  notice  of  the  charge.    Palm.  453.   For  though  a 
man  ought  to  be  prepared,  and  have  convenient  time  for 
A  motion  muft    that,  yet  he  may  waive  this  benefit  if  he  will ;  but  in  this 
be  for  the  matter  cafe,  his  notice  was  to  anfwer  his  non-attendance  at  a  fef- 
*fc*r^d*  fions  of  oyer  and  terminer,  and  therewith  he  was  charged  ; 

whereas  he  is  turned  out  for  non-attendance  at  a  fefiions 
of  peace,  and  indeed  anfwered  to  that,  though  not  charged 
therewith  \  which  the  Court  held  incurable  and  fatal,  and 
ordered  a  peremptory  mandamus,  and  that  it  (hould  be  di- 
rected according  to  the  firft  writ,  viz.  VilU  de  Glppo,  and 
mult  not  differ  \  and  though  Mr.  Raymond  objected  to  a 
peremptory  writ,  becaufe  he  was  only  recorder  ad  libitum, 
Ante  z  20.  0  Si/.  14.)  non  allocatur ;  for  the  corporation  have  not  re- 

turned that;  they  have  relied  upon  his  mifdemeanors* 
and  not  upon  their  power. 

{a)    In  the  cafe  of  the  King  v.  the  neglcft,  a  wilful  refirfal.    But  it  is 

Corporation  of  Wells,  4  Bur.  1999..  it  otherwife  with  refpect  to  a  (ingle  in- 

was  held,  that  a  general  neglcft  or  re-  (lance  of  omitting  to  attend,  when  no 

fofal  to  attend  the  duty  of  a  recorder  particular  bufinels  was  expected,  nor 

is  a  rcafon  of  forfeiture  $  a  determined  in  fad  happened. 
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I7.    Domina  Regina  vtrjits  The  Mayor  and 
Alderirieh  of  Norwich. 


[?af.  5.  Ann.  B.  R.     2  Ld.  Raym.  1244.  S.  C] 


JljjANDAMUS  to  admit  Dunch  to  be  an  alderman   Serera}  matters 
■*^    of  Norwich ;    they  retarricd  the  charter  oF  JB.  4.  aiiybertttrneJ, 
jfjwrt/  aldirmam  onirentur  &  exomrentur  prout  in  London. ;   wtofa?^'!!!* 
and  that  in  London,  if  a  perfon  be  ele&ed  alderman  by  th<J   port.  586^  5*9* 
ward,  the  Court  of  aldermen  may  refufe  him  \  and  that  D.   » sh*w.  ,8°- 
was  ele&ed  by  the  ward,  but  refufed  by  the  mayor  andal-  Ju^  130. 
dermen,  becaufe  he  had  not  received  the  facrament  infra  Mod.Cafei2i?. 
mnnum  tunc  prax.  antecedent,  eleclionem  fuam  ;  and  that  he  3Mod-  "4; 
Was  turbulent  and  fa£Hous,  and  procured  his  cleft  ion  by  h^AI*' 
bribery ;  et  quod  honfuit  el  eel  us.    The  Court  agreed  that 
feveral  caufes  might  be  returned,  and  that  either,  not  qua- 
lified, or  not  elected,  had  been  a  good  return ;  but  the 
Chief  Juftice  queftioned  whether  bribery  would  vacate  th<i 
tle&ion,  becaufe  it  did  not  appear  to  be  an  office  concern- 
ing the  adminiftratlon  df  juftice,  and  within  the  ftatute 
E.  6.     Alfo  the  whole  Court  agreed,  that  as  foon  as  D.  Kicaioo  In  on* 
was  chofe  by  the  ward,  it  Was  an  eleaiort,  and  that  thfc  J|j*]^  jWg; 
aldermen  did  riot  choofe,  (havirig  but  one  perfon  lent  £J? 
them,) but  approve;  and  that  before  approbation,  the  elec- 
tion was  complete  ;  -as  a  prefentation  is  before  the  bifhop 
approves  a  clerk ;  or  as  a  nomination  is  a  perfeft  nomina- 
tion before  the  other  prefents.    It  follows  then,  that  this 
return  is  repugnant,  and  the  Court  cannot  tell  what  to  be- 
lieve ;  for  at  firft  they  admit  an  ele&ion,  and  avoid  it ;  and 
yet  at  laft  they  return,  there  was  no  ele&ion  at  all.    A  pe- 
remptory mandamus  wz$  granted  (a). 

(a)    Return    ttiat    the  perfon  was  moval,  Rex  v.  Churchwardens  of.  Taut- 

not  elelted ;  and  alfo.  that  it  was  ne-  ton,  Cvwp.  413.     Where  two  caufes 

teffary  for  perfons  elected  to  be  ap-  returned  are  inconfiftent,  the  whole 

proved    by  the   lord  of  the  manor,  muft  be  quafhed ;  becaufe  the  Court 

which  he  was  not,  is  good  and  con-  cannot  know  which  to  believe ;  and  it 

fi&en:,    Wright  v.  Fawcett,   4  6ur.  h  an  objection  to  the  whole  rfeturri.  But 

2041  •     So  a  return  that  the  party  was  if,  of  .caufes  not  inconfiftent,  fome  are 

not  duly  ele&ed,  and  that  there  was  a  good  and  others  are  bad,the  Court  ma/ 

cuiom  to  remove  ad  libitum,  accord-  quafti  the  bad,  and  fend  the  good  to 

ing  to  which  he  was  removed  ;  for  he  trial,  Rex  v.  the  Mayer  of  Cambridge, 

might  be  in  poffeffion  de  fatio,  and  2  T.  R.  456.  •  Vide  Rex  v.  the  Major 

tither  ground  would  juftify  his  re-  of  T*k9  5  T.R.  66. 


Vol-  IL 
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18.  Domiha  Rcgina  verfus  The  Mayor,  &c.  of 
lierby. 

[Midi.  6  Ami.  B.  R.} 


Writ 
comi 
ther 


r  to  one  to     Jl/fAlfbAMtfS  to  the  mayor,  aldermen,  and  capi- 
^^-   ***   tal  buigeffesofZfcrJj,  v«.  Whereas^,  and  B.9&c 
•a,  m.   Vide    removed  the  party  complaining  from  his  office  of  burgefs* 
poft.4S9.pL  51.  commanding  them  to  command  A*  and  B*  to  reftore  him, 
493.  pi.  to.       ^g  .qualhed ;  for  it  is  abfurd  that  the  writ  fhoukl  be  di- 
rected to  one  perfon  to  command  another. 

iriattntMss'  19.     Anonymous. 

Seven!  ought      A  MattJatnus  went  to  reftore  nine  perfons  to  the  J^ac? 
»°!  to'*?iI12S«i  and  office  of  common  comncil-meii ;  the  con&ftution 

Id"  *  Ler7i£  was  returned,  and  that  thefe  nine  were  deUte  amoti.  Holt, 
188.  5  Mod.  1 1!  C.  J.  The  writ  ought  to  be  quafhed  ;  there  ought  not  to  J>e 
See  1  Sid.  209.  v^z  pcrfong  m  onc  writ;  the  amotion  of  one  is  "not  the 
Ante4*33°pL  13.  amotion  of  another;  their  interefts  arc  fcveral,  and  they 
%  smnd.  1 16.  may  have  been  removed  for  feveral  different  caufes ;  one 
1  Tj^1*7*  .for  one  fault,  and  another  for  .another.  How  can  we 
it*.  57S.09*  grant  a  joint  restitution  to  them  ?  Eyre  was  of  the  fame 
opinion. 


[437]  flpatrtage*. 

See  3  Lew.  364,. 


376,  41 1  • 


^.g  s.c.  ,  m     Alleync  &  Ux.  verfus  Grey. 

[Trin.  tW.&M,  B. R.] 


In  debt  by  tern' 
aadfemeg  nc 


T  N  debt  on  a  bond,  the  defendant  pleaded  ne  unques  at* 

«*•    couple  in  loyal  matrimony ;  plaintiff  demurred,  and  had 

jTwrpte*.  Doa.  judgment,  for  it  alters  the  trial ;  inftead  of  trying  per  pah, 
pbciu  378.  See  ft-  pUt8  the  trja|  on  a  certificate  from  the  ordinary ;  and, 
j3>  64*387.    '  2<Uy,  It  admits  a  marriage,  but  denies  the  legality  of  it ; 
ftR0i.Abr.551.  whereas  a  marriage  de  faRo  is  fufEcicnt,  and,  whether  le«* 
And  if*"-41'  Sa*  or  not  'c8  *  n  nowifc  material. 
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a.    jeflbn  vcrfiis  Collins.  m*^1* 

[Paf.  2  Ann.  B.  R.] 

MR,  King  moved  for  a  prohibition  to  ftay  a  fuit  in  the  Contma  per 
Spiritual  Court,  upon  a  contract  of  marriage  per  J^.1**!^* 
verba  de  prafenti,  fuggefting  that  the  contract  was  in  fact  turo,  equally 
per  verba  de  futuro,  for  which,  if  not  performed,  the  party  cognisable  in  the 
had  remedy  at  common  law.    Holt,  C.  J.  faid,  that  though  .^^t  fal^ 
it  were  per  verba  de  futuro,  yet  it  was  a  matrimonial  mat-  tence  binding* 
ter,  and  the  Spiritual  Court  nad  jurisdiction ;  and  this  was  v*1**  3  Mod. 
the  great  objeaion  againft  actions  at  law,  when  firft  *f*  i^\$9 
brought  up  in  thefe  cafes;  but  in  anfwer  to  this  it  was  1 6.  6 Mod.  15 5, 
held,  that  the  remedy  in  the  Spiritual  Court  was  waived  *7*«  s  ReP-5x- 
by  betaking  himfelf  to  damages  for  the  breach :  Alfo  he  \  Sa,vk*  £'  a- 
faid,  that  a  contract  per  verba  de  prafenti,  was  a  marriage,  3  Lev.  65.  vi. 
viz.  I  many  you  i  Tou  and  I  are  man  and  wife  ;  and  this  is  Lutw-  °*>7*>79* 
not  releafable :  Per  verba  de  futuro  ;  I  will  marry  you.     1 
prmdfe  to  marry  you,  &c,  which  do  not  intimate  an  actual 
marriage,  but  refer  it  to  a  future  act  \  and  this  is  releaf- 
able;  and  as  it  is  releafable,  the  party  may  admit  the 
breach  and  demand  Satisfaction.   He  alfo  faid,  he  remem-        [  438  1 
bcred  this  cafe  upon  evidence;  affumpfit,  in  confideration 
that  the  plaintiff  promifed  to  marry  the  defendant,  the 
defendant  promifed  to  marry  him ;  upon  evidence  it  was 
proved,  that  there  was  a  promife ;  yet  the  defendant  pro- 
ducing a  fentence  in  the  Spiritual  Court,  in  difaffirmance 
of  that  contract,  it  was  held  good  counter-evidence,  and  sf  %  ^  x£ 
Ik  plaintiff  was  nonfilit.    A  prohibition  was  denied.  **     9 

3.     Wigmore'x  Cafe.  s«  6  Mod.  155, 

[Mich.  5  Ann.  6\R.] 

*THE  wife  filed  in  the  Spiritual  Court  for  alimony.  In  ContnAper 
fact,  the  hufband  was  an  Anabaptift,  and  had  a  licence  rrb.*.de  Pw' 
ithebilhop  to  marry,  but  married  this  woman  ac-  lu^!Vu^6S, 
~^  to  the  forms  of  their  own  religion.    Et  per  Holt,  411/  5  Mod. 
.   Jy  the  canon  law,  a  cowtti&per  verba  de  pnefenti,  is  lXI,Jrnb/;dt 
«»arriage:  As,  I  take  you  to  be  my  wife:  So  it  is  of  a  con-  K  Wok 
inkier  verba  de  futuro,  viz.  I  will  take,  &c.    If  the  con-  4S9«  *• c- 
**$  be  executed,  and  he  does  take  her,  it  is  a  marriage, 
•d  they  cannot  punifli  for  fornication.    Upon  a  prohibi- 
**&  to  the  Spiritual  Court  of  Peterborough  (a). 

(«)  By  ftat,  16  G.  2.  ch. 33.  f.  1.  ther  by  verba  de  pne/enti,  or  verba  in 

■Kmafces  rnuft  be  celebrated  accord-  futuro,  entered  into  after  the  25th, 

»lto  the  rules  of  the  church  of  A^-  March  1754.  The  &€t  does  not  extend 

**■•   Sec.  13.  No  {bit  Audi  be  had  in  to  marriages  where  both  parties  arc 

^piritiial  Court  to  compel  a  mar-  Qgakers  or  Jews,  fee.  1 8. 
"t*  by  xcaaoo  of  any  conttatf,  whe- 

Da 


(    438    ) 

©arftal  an*  $)arffwlfea* 


s«  6  Mod.  j7.  i .     Anonymous. 

[Mich.  9W.5.  B.  R.] 

Bond  to  the  nw-  r>  ER  Holt>  C.  J.  It  was  adjudged  iu  the  cafe  of  Sir  J»* 
'rifa^md?  Lenthall  verfus  G*jfc,  that  the  marfhal  might  take  a 

pn  oner,  gooo.    j^j  to  be  a  true  prifoner  •,  but  not  to  receive  or  take  anjr 

thing  of  advantage  or  profit  to  himfelf,  and  that  if  he  did, 

the  bond  was  void  at  common  law. 


[  435  ]  2.     Anonymous. 

[Mich.   10  W.  3.  B.  R.] 

jurifd:Qionef  *  Prohibition  was  prayed  to  the  f  Marjbalfea^  becaufe 
tbcPa.ace  Court.  j\  ^^  ^fafa  to  admit  a  plea,  that  neither  of  the  par- 
ties were  dehofpitio  regis.  Per  Holt,  C.  J.  This  is  not  the 
court  mentioned  in  my  Lord  Coke's  cafe  of  the  Marjhalfea> 
if  the  caufe  of  action  arife  within  twelve  miles  of  London, 
this  Court  holds  plea,  though  the  parties  are  not  de  hofpi- 
tlo  regis ;  the  plea  is  frivolous,  and  we  will  not  intcrpofe. 
But  Trin*  n  W.  3.  B.R.  an  aft  ion  of  debt  was  brought 
in  the  Marjbalfea,  on  a  judgment  in  B.  R.,  and  a  prohibi- 
tion was  granted. 

f  Not*.  This  muft  have  been  to  the  Palace  Court,  where  neither  plaintiff 
nor  defendant  moil  be  of  the  king'«  houfchold ;  bat,  in  a  fuit  in  the  Marfhalfea, 
both  muft  be  of  the  king's  houfchdd. 

3.     Snow  verfus  Firebrafs. 

[Mich.  1  Ann.  B.  R.   2  Ld.  Raym.  804.  9.  C] 

•  Eat)  marihal  of      A  Scire  facias  was  brought  again  ft  the  bail,  and  a  breach 
^maTJilttof  affigned  in  this,  that  the  defendant  had  not  rendered 

the'Rio^t  .himfclf  priforut  mar.  Martfc.  domini  regis.  Mr.  King  ob- 
Eench.  3  Salk.  jected,  that  it  was  not  good,  without  going  on  and  faying, 
320.  S.  C.  coram  ipfo  rege  exiftentis>  for  the  king  has  another  marfhal, 
viz.  themarftial  of  the  houfehold.  Et  per  Holt,  C.  J.,  and 
Pcwell,  The  earl  marfhal  of  England  was  by  his  office  mar- 
fhal of  the  King's  Bench,  as  appears  by  the  book  of  H.  6+ 
and  ic  continued  till  the  time  of  King  James  the  firft,  when 

this 
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this  office  was  derived  out  of  it ;  fo  that  the  marfhal  of  the 
king  is  the  marfhal  of  the  Kings  Bench ;  no  body  elfe  can 
be  underftood  ;  the  other  is  marefchailus  hofpitii%  and  never 
fpoken  of  without  that  addition. 

The  office  of  chamberlain  of  the  King's  Bench  prifon  is 
infeparably  incident  to  the  office  of  marflial  \  and  there- 
fore a  grant  of  the  office  of  marfhal,  with  a  refervation  of 
the  office  of  chamberlain,  is  void.  Per  Holt,  C.  J.  Mich. 
3  Ann.  B.  R. 


Rafter  anfc  £>ert)ant. 
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See  Vn,g.  -  4a, 

243.    ft  t>CV.  %J* 

171.  3Lev.35i» 
351.  S.C.  iD. 
.7-P-3.S.  p.  6.. 

— ■■■■■■— •—  3  Mod.  321. 

l  Show.  an,iox. 
Comb.  116. 

I.    Bofon  verfus  Sandford  &  al.  «sSra5». 

Carth.  58. 
(Mich.  1  W.  &  M.  B.  R.  Intr.  Hill,  i  &  2  Jac.  2.  Rot.  302.]  3  S«lk.  203. 

bkin.  278.  Holt 

/^»  A  S  E  againft  A.  and  5.,  part-owners  of  a  (hip,  for  C*V         .. 
^    that  he  put  goods  on  board,  and  the  defendants  un-  by  the  defruk  of 
dertook  to  carry  them  fafely  for  hire,  but  yet  were  fo  ne-  the  matter  of  a 
gligent  that  the  goods  were  fpoiled.      Upon  not  guilty  ^JjJJJ^J 
pleaded,  in  evidence  it  appeared,  that  C.  and  D.  were  ownen  are'iiaWc 
Aio  part-owners,  and  that  the  (hip  was  under  the  care  of  « r.r>ca  of  the 
a  mafter,  to  whom  the  goods  were  delivered  5  and  this  *£*J u    Stc 
being  found  fpecially,  it  was  argued  pro  quer.f  that  the  ac-  5  Mod  91, 340! 
tion  is  grounded  on  the  wrong,  and  may  be  againft  ail,  or  a  Saund.  260. 
any  of  the  proprietors.     There  was  alfo  another  doubt  j^niie^a  aU*- 
darted,  and  that  was,  Whether  the  owners  were  liable,  the  owners*!* 
when  in  truth  they  did  not  undertake,  but  in  faft  the  *Saond.  ji^.j 
m&tTfuperfefufcepit?  Eyre,  Juftice,  held  there  was  no  ^.fciw" 
difference  between  a  land-carrier  and  a  water-carrier,  and  undertakes  for' 
that  the  matter  of  a  fhip  was  no  more  than  a  fervant  to  the  him*  vid«  pro*. 
owners  in  the  eye  of  the  law  5  and  that  the  power  he  has  ^"moii^s 
of  hypothecation,  &c.  is  by  the  civil  law.     Et  per  Holt,  209I    But  the* 
C.  J.  The  owners  are  liable  in  refp^ft  of  the  freight,  and  J^n.IfRuft.be 
as  employing  the  mafter ;  for  whoever  employs  another  Ju^p'*'"1* 
is  anfwerable  for  him,  and  undertakes  for  his  care  to  ail  owdcs.  1  SaJk. 
that  make  ufe  of  him.     sdly,  The  Court  held,  that  all  [£' 3\|,Bul^ 
the  owners  were  liable,  for  they  are  charged,  in  point  of  \  m^i.  lai/7*' 
contra£t,  as  employers,  and  are  all  equally  entitled  to  the  »  Mod.  18. 
freight.     Either  mafter  or  owners  may  bring  an  a£kion  for  I  u'  ^J™- 
the  freight  j  but,  if  the  owners  bring  the  a&ion,  they  rauft  ju£  b.  r. 
all  join  }  ergo  they  mull  all  be  joined  j  as  the  freight  be-  Temp.  Hard, 
longs  to  all,  fo  all  are  equally  undertaking ;  and  a  breach  8*>  294> 
D  3  of 
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of  trull  in  one  is  a  breach  of  trull  in  all ;  as  where  fcwa 
make  one  officer,  the  a£t  of  one  is  the  a£t  of  the  other* 
~dly,  The  Court  held  this  was  not  an  a£Hon  ex  delith, 
but  ex  quafi  contraSu^  and  it  was  not  the  contract  of  one 
but  of  all :  That  there  was  no  other  tort  but  a  breach  of 
truft.  Therefore  the  Court  gave  judgment  for  the  de- 
fendant, becaufe  all  the  owners  were  not  joined  (a). 

(a)  Bat  a  defendant  now  mail  plead  plaintiff,  Rice  v.  Sbute,  c  Bur.  2613. 

in  abate*****  that  there  are  others  who  %  Bl.  Rep.  696.     The  Ume  was  alfo 

ought  to  be,  and  are  not,  joined  with  decided  in  Jbbott  v.  Smith  %  2  BL  Rep* 

him;  and  he  will  not  be  allowed  to  947.4  where  this  cai?  is  commented, 

rive  it  in  evidence,  and  nonfuit  (he  upon  and  denied* 

[441  ]  %.     Jones  verfus  Hart, 

Pawns       Vide 

Poa.  522.  [Mich.  10  W.  3.     Coram  Holt,  C.  J.    At  nifi  prius  at  Guild- 

hall.    1  Ld.  Raym.  738.   S.  C  J 

Mailer  lUKk  for    A  Pawn- broker's  fervant  took  a  pawn  ;  the  pawner  cam© 
thenegfcaofWi  t\   an(j  tendered  the  money  to  the  fervant ;  he  faid  he 
Wilful  wong^     had  loft  the  goods :  Upon  this  the  pawner  brought  trover 
See  pros.  pig.     againft  the  ma  ft  ex,  and  it  was  held  well,  per  Holt,  C.  J. 
ante  183.  'fjjg  fcrvants  of  A.  with  his  cart  run  againft  another  cart^ 

Palm.  5-4  wherein  was  a  pipe  of  fack,  and  overturned  the  cart,  and 
4 Leon.  123.  fpoiled  the  fack;  an  a£lion  lies  againft  A.  So  where  a 
1  ModfVt5'  carter's  fervant  run  his  cart  over  a  boy,  it  was  held  the  boy 
Hob.  206?  fhould  have  his  a&ion  againft  the  mafter  for  the  damage 
3  Mod.  323.      he  fuftained  by  this  negligence.  So  in  Lane  and  Cotton  {b)% 

?uv.  art.  a  *etter  Vfli*i  ^*"s  *n  lt  w*$  delivered  at  ^c  poft-office  to  a 
x  Show.  29.  fervant  *,  it  was  held,  cafe  lay  againft  the  poft-mafter  and 
Poll.  613, 614.  not  againft  the  fervant,  unlets  he  ftole  them,  for  then  he 
i  bnmi.9a6p!0'  was  a  wrong-<toer,  as  where  a  gaoler  fuffers  an  efcapc 
Holt  642.  s.  C.  wilfully  5  otherwifc^  if  negligently.     Per  Holt%  C.  J. 

s  Ler.  172. 

Ante  iS.    aStr.  1004. 

[b)  The  contrary  was  ruled  to  what  is  here  ftated.  Vide  the  cafe,  pa.  17. 

3.  Domlna  Regina  verfus  Gouche. 

[Mich.  1  Annac,  B.  R«    2  Ld.  Raym.  820.  S.C.] 

Order  mm pay  A  N  order  was  made  by  the  juftices  on  Gowk,  reciting, 
£^k2iiJ!  *"•  That  whereas  42/.  and  4<f.  was  due  from  him  to 
boor  in  huf-  J.  S.  for  work  and  labour  in  hulbandry^  they  order  him  to 
Wry,  though    pay  fat  famc .  "j^  cxccptjon  was  that  h  does  not  appear 

jt  do  not  appear    *■  \      ~A       ^  •-*-    -,        -  *  .  T.       .    .    -C* 

fachwenu  t0  be  ftatute-wagesi  and  fucn  only  are  withm  their  junf- 
tbe  a«ute  di-  di&ion.  Per  Powell  and  Gould.  Though  the  ftatute  gives 
rcas.  Remedies  thcin  a  power  onl  j  to  fet  the  rate  for  wages,  aad  not  to 

order 
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order  payment;  yet,  grafting  hereupon,  they  have  alfo  for **g« aT* *- 
taken  upon  them  to  order  payment ;  and  the  courts  of  law  -ri^"^/"* 
are  indulgent  in  remedies  for  wages,  as  appears  by  its  fuf-  5  Mod.  419! 
feting  the  Admiralty  to  have  cognizance  of  mariners'  Poft-  P1-  5»  485- 
wages ;  and  therefore  they  would  intend  it  fuch  wages  as  p "  4°* 
were  within  the  ftatute :  And  Gould,  J.  cited  a  cafe,  The 
King  againft  Dummer,  an  order  to  pay  for  days-works  and  vi.  Cuth.  156, 
labour  done,  which  was  held  well ;  tor  the  Uourt  will  in-  S^g*itfortel£ 
tend  it  within  their  jurisdiction  upon  general  words,  unlefs  \[  c  9.  l"*° 
the  contrary  appear  upon  the  face  of  the  order,  as  in  the 
cafe,  2  Jones  47.  for  a  coachman's  wages.     Affirmed, 
Holt  abfcnU, 


4.    Ward  verfus  Evans.  [44*] 

Raym. 
S.C.] 


[Hill.  1  Ann  B.  R.    2  Ld.  R*vm*  928-  s*  C.    Comyns  138. 


TJ^rf  £  J5  fent  his  fervant  to  receive  a  note  of  50  /.  of  A&  of  *  fervint 

who  mdoned  off  50  /.  from  a  note  i>.  had  upon  him,  and  »a$  by  authority 
gave  Ward?*  fervant  a  note  of  50  /•  upon  one  Wallis  a  gold-  j£hi*  "»*«»  °* 
fmith,  to  whom  the  note  was  carried  the  next  day  by  JJ" SJ^"  SiC 
Ward's  fervant :  7f}i////  refuted   to   pay,  and  that  day  3  Lev.  452! 
broke;  upon  this  the  note  was  fent  back  to  Sir  Stephen  Comber.  451. 
Evans y  who  refufed  payment,  whereupon  the  action  was  '    #   \v?nch, 
brought.     Et  per  Cur.  it  was  held,  lit,  That  this  was  mo-  24, 25.  5  Mod. 
ney  received  by  Sir  Stephen  Evans,     adly,  That  the  a&  \9^99m6  s  c 
of  a  fervant  fhall  not  bind  the  mailer,  unlefs  he  a&s  by  au-  3  Saik.  3i  18. 
thority  of  his  mailer;  and  therefore  if  a  mafter  fends  his  Cafes b.r.  521. 
fervant  to  receive  money,  and  the  fervant,  inftead  of  mo-  "g^°* 
ney,  takes  a  bill,  and  the  mafter,  as  foon  as  told  thereof,  r.  ace  10  Mod. 
disagrees,  he  is  not  bound  by  this  payment ,  but  acqui-  109*  vide  » BL 
cfcence,  or  any  fmall  matter,  will  be  proof  of  the  matter's  *^£  **£  ^  ^ 
content,  and  that  will  make  the  ad  of  the  fervant  the  a£t  nS/3  Bac*  P* 
of  the  mailer.  „    .         _  Ab.  560.  Feaa 

▼.  Harrdoo,  3  T.  R.  757.    4  T.  R.  177. 

3dly,  They  held  this  was  no  payment ;  for  a  goldfinith's  Goidfmiths* 
note  is  onlv  paper,  and  received  conditionally,  if  paid;  ^J^J^0*1* 
and  not  otnerwife,  without  an  exprefs  agreement  to  be  on?y,' without 

taken  as  Cafll.  exprefi  coafcat. 

4thly,  They  held,  that  the  party  receiving  fuch  note  ^*  ^fl^ 
(hould  have  a  reafonable  time  to  receive  the  money,  as  in  3  Mod.  ik. 
this  cafe,  the  next  day,  and  is  not  obliged,  as  foon  as  he  3^- *99« 
receives  it,  to  go  ftraight  for  his  money  {a).  * *  Hob*l54* 

(a)   FideStr.  415,  416,  S°8»533t     l7l*  Biawet  461  •    Kjd  29,80* 
1175,  1148.   Bailey  33,  73.   iT.R. 

P4 
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In  order  for  pay- 
ment of  fervaou 
wages,  if  it  do 
not  appear  in 
what  fei\  ice,  the 
court  will  intend 
St  hufbandry. 
Vide  Poft.  484* 
pi  40.   5  Med. 
4x9.  Ante,  pi. 3, 
441.    3Salk. 
261.  S.  C. 
6  Mod.  2-4. 
Set.  and  Rem. 
231.  3  T.  R. 
4?6. 


5.     Domina  Regina  ver/us  London. 

[Trin.  3  Ann.  B.  R.] 

r\  RDER  was  for  payment  of  wages,  reciting.  That 
^  two  perfons  were  retained  by  London >  overfecr  of  the 
works  in  the  gardens  of  Hampton-Court,  at  fo  much/^r- 
diem,  and  had  worked  there  fo  many  days ;  therefore  the 
order  was,  that  London  (hould  pay  them.  Et  per  Cur* 
The  ftatute  extends  only  to  fervants  in  hufbandry,  not  to 
gentlemen's  fervants,  nor  to  journeymen  with  tneir  mat- 
ters. Had  the  order  been  general,  viz.  to  pay  fo  much  to 
two  of  his  labourers,  £sV.,  or  two  of  his  fervants,  the 
Court  (hould  have  fuppofed  them  fervants  in  huibandry y 
but  here  is  no  room  for  fuch  an  intencjment,  fince  the  con^ 
trary  appears. 


[443]      fljSertyanta  ana  4J9erci)att&i5e. 


Vide  *  Ler.  69, 
188,  ax8.  3Lev 

S.  C.     3  Ler. 

320.  4  Mod.  58. 
I  Show.  320. 
S.  C.    Carth. 
216.    Holt  465. 


In  policies  war- 
ranted  to  depart 
with  convey, 
4nall  be  intrnded 
without  wilful 
default  of.  the 
mafter.     Vide 
ante  440. 
6  Mod.  13. 
4  Mod.  176. 
x  Salic.  31. 
Molioy,  lib.  2. 
fi.  7.  f.  12. 
sKcb.717,722 


u     Jeffries  ver/us  Legandra. 

[Hill,  a  W.  *  M.  B.  R.  Rot.  659.] 

ACTION  on  a  policy  of  infurance  ;  the  defendant 
**■  pleaded  non  affumpfit,  and  the  jury  found  the  policy, 
by  which  the  infurers  undertook  again  (I  perils  of  fea,  pi- 
rates, enemies,  &c .,  from  London  to  Venice,  warranted  to 
depart  with  convoy.  Et  per  Cur.  The  words  warranted  to 
depart  with  convoy  mean  only,  that  he  will  leave  the  port, 
and  fail  with  the  convoy,  without  any  wilful  default  in  the 
mafter ;  therefore  if,  by  default  of  the  mailer,  the  (hip  is 
feparated  and  taken,  the  infurers  are  not  liable;  but  if 
there  be  no  default,  the  mafter  having  done  all  that  could 
be  done,  and  the  fliip  is  feparated  and  taken  by  enemies, 
the  infurers  are  liable ;  fo  if  the  (hip  be  loft  by  ftrefs  of 
weather,  for  they  infure  againft  thefe  by  their  own  agree- 
ment^). 

Ewer,  Doug.  74  ;  though  this  cafe  of 
'accidental  reparation  was  allowed  to 
be?  no  breach  of  the  warranty.  Vid* 
alfo  2  $tr.  1250.  Pari.  397. 


(a)  In  the  report  of  this  cafe  in 
3  Lev.  it  is  faid,  that  the  words  to  de- 
part uuitb  convoy  extend  to  fail  with 
convoy  for  the  whole  voyage ;  and  the 
fame  was  ruled  accordingly  in  Lilly  v. 
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2.    LethulierV  Cafe. 
[Mkh.4W.6VM.  B.R.] 

ACTION  on  a  policy  of  infurance  by  the  defendant  Warranted t* 
at  London,  infuring  a  (hip  from  thence  to  the  Eaft  In-  f  parj£J,r  ^JJ 
ffies,  warranted  to  depart  with  convoy ;  and  (hews,  that  the  from  the  place  of 
fhip  went  from  London  to  the  Downs,  and  from  thence  having  convoy. 
with  convov,  and  was  loft.     After  a  frivolous  plea  and  de-  }}^'  3f °' ***~ 
rnurrer,  th •*  cafe  Itood  upon  the  declaration  ;  to  winch  it  f.  i%.  4  Mod. 
was  obje&ed,  that  here  was  a  departure  without  convoy.  5**  aK.cb.717, 
Et  per  Cur.  The  claufe,  warranted  to  depart  with  convoy,  ?**#   ^^^ 
mull  be  comtrued  according  to  the  ufage  among  mer-  205.'    1  Sua, 
chants,  i.e.  from  fuch  place  where  convoys  are  to  be  had,  *20$« 
as  the  J)owns,  tsTc.  (a)     Holt,  C.  J.  contra  :  We  take  no- 
tice of  the  laws  of  merchants  that  are  general,  not  of  thofc 
that  are  particular  ufages.     It  is  no  part  of  the  law  of 
merchants  to  take  conyoy  in  the  Downs.     Fide  Telv.  13d. 

(a)  R.  ace.  Str.  1265.     Mr.  Park,  rally  before  the  Court,  and  that  indeed 

jn  his  Treatile  on  Jnfurances,  344,  ob-  of  late  years  it  has  been  tacitly  acqui- 

ferves  that  this  do&rine  has  been  re-  efced  in ;  for  there  never  is  a  convoy 

cognized  in  feveral  other  cafes,    in  from  the  port  of  London, 
wjiich  the  quefHon  has  come  collate- 

3.  Martin  vcrfus  Crump.  [444] 

[Paf.  10  Will.  3.  B.  R.     I  Ld.  Raym.  340.  S.  C] 

^TWO  joint  merchants  make  5.  their  fa&or*  one  dies,  SuirivorWp. 
-*•     leaving  an  executor ;  this  executor  and  the  furvivor  ^  Jso,  *<L 
cannot  join,  for  the  remedy  furvives,  but  not  the  duty;  %  Uv.  188. 
and  therefore  on  recovery  he  jnuft  be  accountable  to  the  P°*ber' *7* 

/•        1  '  S.  C.  a  Sauni. 

£ieCUtor  lor  tnat.  Jf^  e^  jw#  4,0%     ,  Ro|#  Re?  ¥LU  Com#  Merchant  D. 

4.  Green  verfus  Young, 

[Hill.  1  Ann.  B.  R.    2  Ld.  JUym.  840.  S.  C] 

I  F  aitef  a  policy  pf  infurance  a  fjamage  happens,  and  af-  Deviation  dlf- 
*    terwards,  }n  the  fame?  voyage,  a  deyiatibn 5  yet  the  af-  charget  policy 
fared  (hall  recover  for  what  happeped  before  the  deviation  j  ^v°.  'vide  Tec. 
for  die  policy  is  difcharged  from  the  time  of  the  deviation  stri'i^o. 
only.  D<>us-  **>  346« 

Vide  Shower  189.  Kemp  and  Andrews:  The  remedy  fur-  £?k'  S49,cc 
vjves  between  two  join*  merchants,  but  not  the  intcreft. 


L 


444  3&ercftant0  anu  35mfran&!3e* 

5.     Anonymous. 

[Hill.  1  Ann.  B.R.] 

Detention*  A  Ship  infured  was  in  her  voyage  feized  by  the  govern* 

-**  ment,  and  turned  into  a  fircfhip :  The  queftion  was* 
Whether  the  infurers  were  liable  ?  Holt,  C.  J,  thought  it 
was  within  the  word  detention*  but  the  cauje  wa*  refer* 
ted  (a  )♦ 

(a)  This  is  part  of  the  preceding  this  point  b  exfrefsly  fettled,   ret  it 

cafe,  W#  2  Ld.  £47/*.  840.  The  point,  feems  to  have  been  taken  as  fettled  in 

Whether  infurers  are  liable  for  da-  many  cafes  which  have  come  before 

mages  from  detention  of  (hips  by  the  before  the  Court ;  that  in  the  cafe  of 

fovernment  to  which  they  belong  ?  Rtbertfon  v.  £<wer,  1  7*.  U.  61  .>  nci 

oes  not  appear  to  have  been  judi-  aueftion  was  made  whether  the  in- 

cially  decided  y  but  Mr.  Park  obferves  (urers  were  liable  for  lofs  (uftained 

(pa.  91),  that  the  very  general  words  by  fuch  a  detention,  provided  it  had 

made  ufe  of  in  policies  go  to  fupport  happened  to  property  fpccu$cally  \a* 

the  idea  entertained  by  Lord  nolt;  fured* 
and  though  he  has  found  no  cafe  where 

6.     Bates  vcrfus  Grabham  &  ah 

[Dccemb.  3,  1703.     Coram  Holt,  C.  J.  At  nifi  prius*/  Guild- 
hall.] 

Policy  tltered  by  «  jj  eaje  on  a  policy  of  infurance,  upon  non  ajfumpfa 
1«  ml  ten^Uil.         pleaded,  the  cafe  was,  Mr.  Cri/p  being  at  the  Weft 
S.C.  HUU469.  Indies,  fent  a  letter  to  Bates  to  infure  goods  on  the  Mary-i 
GaUeyoiSt.  Chriftopher's,  Captain  A.  Hill  commander,  at 
London.     Bates  carried  the  letter  to  Stubbs,  who  writ,  poli- 
cies, and  he  by  miftake  made  the  affurance  on  the  Mary, 
Captain  Hajlewood,  commander,  Isfc.    This  policy  thus 
made,  was  fubferibed  by  the  defendant.    The  Mary-GalUy 
was  loft,  and  then  Stubbs  applied  to  the  infurers  to  confent 
to  alter  the  policy,  to  which  they  agreed,  and  the  miftake 
r«rk.  j,  4.        was  mended.    It  was  obje&ed  at  the  trial,  that  the  Mary 
d^AffuM^""  was  a  ftouter  (hip  than  the  Mary-Galley,  and  that  the  in- 
Comp.  \  Atk.    furers  ought  to  have  an  increafe  of  premium  for  the  altera- 
545*  tion.    But  it  was  held  by  Holt,  C.  T.  that  the  a£Uon  well, 

lay,  and  that  the  miftake  might  be  fet  right,  and  that 
Stubbs  was  a  gopd  witnefs  -,  and  ne  cited  this  cafe,  which 
happened  when  Pemberton  was  Chief  Juftice  :  An  infurance 
was  made  from  Archangel  to  the  Downs,  and  from  the 
[  445  1  Downs  to  Leghorn:  but  there  was  a  parol  agreement  at 
the  fame  time,  that  the  policy  fhotdd  not  commence  till  the 
{hip  came  to  fuch  a  place ;  and  it  was  held  the  parol  agree- 
ment (hould  avoid  the  writing. 
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7.    Bond  verfus  Gonfales. 

£  February  14,  J794.   Coram  Holt,  C.J.  4t  nifiprius  at  Guild- 
hall.  J 

r*  AS  E  upon  a  policy,  which  was  to  infurc  the  William-  BwittSoiiora*^ 
^  Ga//*y  in  a  voyage  from  Bremen  to  the  port  of  London,  JJ^  tccc™a™ 
warranted  to  depart  with  convoy.     The  cafe  was,  the  galley  to  ufcge.  s.  C. 
fct  fail  from  Bremen,  under  convoy  of  a  Dutch  man  of  war  H«l46**6 
to  the  £lb9  where  they  were  joined  with  two  other  Dutch  ibSt'jS.5* 
men  pf  war>  and   feveral  Dutch  and  Bnglijb  merchant  Cowp.  601. 
iliips  \  whence  they  failed  to  the  Texel,  where  they  found  **£  ",*• 
a  fquadron  of  Eng/i/b  men  of  war  and  an  admiral.     After 
a  (lay  of  nine  weeks  they  fet  out  from  the  Texel,  and  the 
galley  was  feparated  in  a  ftonn,  and  taken  by  a  French 
privateer,  taken  again  by  a  Dutch  privateer,  and  paid  80  /• 
falvage.     And  it  was  ruled  per  Holt,  C.  J.  that  the  voyage 
ought  to  be  according  to  ufage,  and  that  their  going  to  the 
£lb,  though  in  fad  out  of  the  way,  was  no  deviation ;  for 
till  after  the  year  1703,  there  was  no  convoy  for  (hips  di» 
re&ly  from  firepan  tQ  London :  And  the  plaintiff  had  * 
verdiO, 

0.   The  Mayor  and  Commonalty  of  London 
verfus  Wilks. 

[Trin.  3  Anna,  B.R.] 

A  Merchant  includes  all  forts  pf  traders  as  well  and  as  Merchant,  quid* 
-^*     properly  as  merchant  adventurers.      Vide  Spe/nu 
GuUda,  Dy.  279.  b.     A  mer$ham>tailor  19  a  common 
fcrm,    Per  Holt,  C.  J.  (a) 

(a)  Ld.  Ch.  Baron  Compu,  refer-  reign  parts.  Dig.  Merchant  %A.    There 

ring  to  this  cafe,  fays,  "  Generally  are  four  fpecies  of  merchants— mer- 

every  one  fhall  be  a  merchant  who  chant  adventurers,  merchants  dormant, 

trafficks  by  way  of  baying  and  felling,  travellers,    and   merchants    rtfident* 

pr  bartering  of  goods  or  any  mer-  a  Brown/.  99. 
chandize  within  the  realm,  or  in  fo- 


See  i  Salt.  25. 

#Keb.  463. 
J>»tch.  84. 
Yelv.  So.  &c. 
ibfnu 
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Dixon  v^/y&x  Willoughs. 

[Mich,  a  Will.  3.  B.  R.] 


IN  cs/e  upon  four  federal  promifcs,  there  was  a  verdict 
for  the  plaintiff,  and  entire  damages.  .  It  was  moved 


Indebitatus  af. 
fumpfit  in  13  J. 

guineas,  well,  in  arreft  of  judgment,  that  one  of  the  promifes  was  ill  laid, 

Latch  84.  Yelv.  wz#  That  whereas  the  defendant  was  indebted  to  him  in 

»?!  'cro.iar/  l3  ^  los%  f°r  n*nc  guineas,  he  promifed  to  pay,  &c,  and 

515  Paim.4-7.  fays  not,  nine  guineas  ad  valorem,  feV.,  as  he  ought,  the 

5  Mod.  6, 7.  value  being  not  afcertained  by  proclamation.     Et  per  HolU 

LutW.487,488.     p       T     .  6  /r  JT  9 

I  Salk.  9,  22,      v»«  J  •  • 

a5.  s.  c.  Ante  i ft,  Any  piece  of  money  coined  at  the  Mint  is  of  value 
311'  j|  f^'  as  it  bears  a  proportion  to  other  current  money,  and  that 
o?w  b.  R.I00.  without  proclamation.  The  unit  was  the  old  piece,  whicK 
Comb.  327,387.  was  20/.  In  King  James  the  Firft's  time,  the  unit  was 
s.  c.  vide  Co.  ky  prociamation  railed  \6  </.,  which  was  the  reafon  and  oc- 
p«e  "toCo.  "  cafiqn  of  the  coin  of  guineas,  aud  qf  their  being  16  </,  fliort 
|Jl  107.  b.       of  the  unit. 

idly,  There  are  guineas  of  40  /.  a-piece,  and  fo  we  will 

intend  thefe  were,  and  that  the  plaintiff  was  fatisned  the 

reft. 

3dly,  That  it  was  not  neceflary  to  fet  forth  the  number 

of  the  guineas  ;  for  in  an  indebitatus  ajfumfjit  the  confider- 

ation  is  only  fct  forth  to  (hew  it  was  not  a  debt  by  bond* 

feV. 
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Vide  3  Mod. 


131.  1  Mod.  18. 

Vaugh.  345,  "^H 

346.  3  Lev.  35  iv 

351.  %  Jon.  53, 

fr2&*9«-  Edgeberry  and  Stephens. 

F.  N.  B.  22a. 

SRa|CRnb'84'    A^rant  °^  a  monoP°^y  maY  ^  to  tnc  fi'ft  inventor  by 

3  inft.  isT  *  tnc  ai  ?<*•  I- »  *nd»  *f tn€  invention  be  new  in  Eng- 

» inft.  540.       Awt</f  a  patent  may  he  granted,  though  the  thing  was  prac- 

fl^t  475«  tifed  beyond  fea  before  \  for  the  (latute  fpeaks  of  new  ma* 

nufa&ures  within  this  realm  j  fo  that  if  they  be  new  heref 

it  is  within  the  ftatute ;  for  the  ad  intended  to  encourage 

new  devices  ufeful  to  the  kingdom,  and  whether  learned 

2H2wk.ch.y9.  by  travel  or  by  ftudy,  it  is  the  fame  thing.     Agreed  by 

*  *4-  Holt  *nd  Pollexfen,  in  the  cafe  of  Edgeberry  and  Stephens. 
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flgonftrans  ae  Droit,  &c.       FJ£te 

Pari.  a57,  3$«* 
Staundr.  P.  C. 
n 7** 


Domina  Regina  vcrfus  Mafon. 

[Trin.  i  Ann.  B.  R.] 

TT  was  found  by  inquifition,  that  Ford  had  forfeited  his  If  the  plaintiff 
*  t)£Bce  of  warden  of  the  Fleet)  upon  which  it  was  feized  {jfj^^^jj* 
into  the  queen's  hand*.    One  Mafon  brought  a  monftrans  adtantageotf " 
de  droit  in  Chancery  on  the  inquifition,  and  fets  forth  a  *want  of  title  in 
title,  and  traverfes  Ford's  being  feized  of  the  office,  fo  that  f  J£TI?f  ihjf 
by  confequence  he  could  not  forfeit  it ;  the  attorney-gene-  s.  cTftr .  j*. 
ral  demurred.     The  caufe  was  brought  into  B.  R.  per  pro- 
pria* manus  of  the  Lord  Chancellor ;  and  now  it  appeared 
that  Mafon*  s  title,  as  fet  forth,  was  naught ;  whereupon 
Mafon,  as  amicus  Curia,  infilled  ftill  that  Ford  had  sot 
forfeited,  and  fo  the  queen  had  no  title ;  and  therefore  it 
was  urged,  that   no  judgment  could   be   given  for  the 
queen,  and  that  the  whole  record  was  here,  and  the  record        f  aa$  1 
being  here,  the  whole  record  was  to  be  affirmed  or  fub- 
verted  by  the  judgment  of  this  Court.     Et  per  Cur.  The 
very  record  ot  the  inquifition  itfelf  is  not  before  us,  but 
only  the  record  of  the  monjlransde  droit :  For,  as  to  the  in-  vide  Faref.  3*. 
quiution,  the  monftrans  de  droit  recites  it,  and  concludes 
prout  patet  per  record,  inquifitionis  in  filaciis  Curia  Cancella-  The  record  of 
rutj  and  the  monftrans  de  droit  may  fet  forth  the  Jnquifi-  the  inquifition  U 
lion,  with  an  inter  alia,  and  oyer  may  be  craved  of  it.  ^rt  J^  *. 
2dly,  The  Court  held,  that  though  the  very  record  of  the  fpeato  the 
inquifition  was  not  fo- before  the  Court,  as  that  they  could  pMmiffs  bg 
quafli  or  fubvert  it,  with  refped  to  all  perfons  or  parties ;  ot^o^w  anl 
fo  as  no  other  perfon  could  at  any  time  after  come  into  parties. 
Chancery  and  fhew  his  right,  for  that  would  be  inconve- 
nient ;  yet  it  was  here  with  refpe&  to  the  party  plaintiff  in 
this  monftrans  de  droit,  fo  that  if  thereby  a  title  appeared 
for  him,  the  Court  might  give  judgment ;  and  if  the  in- 
quifition  be  falfified,  it  (hall  be  fet  afide,  fo  far  as  to  make 
way  for  the  party's  right ;  and  if  the  party's  right  can  be 
collected  from  the  inquifition,  it  (hall  be  affirmed  by  the 
judgment)  lb  was  Holland's  cafe,  and   fo   is  Kel.   93. 
3dly,  They  held,  that  if  it  appears  that  he  that  fued  the  vide  1  Safe. 
monftrans  de  droit  has  no  right,  he  cannot  mend  his  cafe  by  395-  5  Mo*  5*. 
exceptions  to  the  inquifition  taken  as  amicus  Curia,  though 
by  thofe  exceptions  it  appears  the  queen  has  no  right,  or 
that  a  ftranger  has  right ;  for  the  party  that  fues  a  mon- 

Jfrans 
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Jttans  de  droit  is  a  plaintiff,  and  may  be  nonfuit.  4  //.  (n 
1 2.  And,  if  he  fails  in  his  own  title,  he  is  gone  as  effectu- 
ally as  if  he  were  nonfuit,  and  no  judgment  needs  to  be 
given  for  the  queen 5  accordingly  judgment  was  given  here, 
quod  nil  capiat  per  hillamfuam  de  mertftratione  fua  prad. 


[449]  $)ortsageflu 

VMe  1  Chan. 

Caf.  2, 1a,  59, 

10a,  166,185.  1       ■  1——— 1 

2  Chan.  Caf.  15* 

»9»5*»97»**'» 
ao6. 


Lord  Oflulfton  contra  Lord  Yarmouth* 

[Decern*  1707.    In  Cane] 


ProVifo,  That 
future  intereft, 


t  "*TPHE  Earl  of  Yarmouth  made  ft  mortgage  to  my  Lord 
**paid,&aii'be  .  Of"!/?0"*  w*tn  a  P™*/**  that  if  the  intereft  was  be- 
taken as'princi-  h*nc*  &x  months,  that  then  that  intereft  Ihould  be  account- 
^  and  bear  in-  ed  principal,  and  carry  intereft*  Et  per  Ccnvper,  Lord 
jTchLTcaf^  Chancellor,  this  claufe  was  decreed  to  be  vain,  and  of  no 
%zc„  51 ,  258.  ufe,  faying,  No  precedent  had  ever  carried  the  advance  of 
a  Chan,  cat  3£,  intereft  fo  far,  and  that  an  agreement  made  at  the  time  of 
330/ Trcadfe  ^c  mortgage  will  not  be  fufficient  to  make  future  intereft 
«t Equity  119.   principal;  but,  to  make  intereft  principal,  it  is  requifite 

that  intereft  be  firft  grown  due,  and  then  an  agreement 

concerning  it  may  make  it  principal. 

2.     Taylor  contra  Wheelen 

[Mich.  8  Ann.    In  Cane] 

Mortgagee  or  A  Copyholder  in  fee  furreadered  to  the  ufe  of  the  mort- 
purchaior  ptece-'Xx  gagee  in  fee,  and  became  bankrupt  before  prefent* 
2efeawecon-by  m^nt,  and  there  never  was  any  presentment  made  ;  and 
veyance,  fluii  be  the  qu eft  ion  was,  Whether  the  affignce  of  the  commit* 
preferred  before  fioners  of  bankruptcy,  or  the  mortgagee,  fiiould  be  pre- 
mX^mS^  kTttd  ?  Et  Pr  Confer*  Lord  Chancellor,  Thougb  the  fur- 
bankrupt  See  render  was  void  in  law  for  want  of  a  prefentraent,  and 
\ih™' £***?*  that  fright  be  the  laches  of  the  mortgagee  in  not  pro* 
soft  lc°i\  *c.*  Curing  it  5  yet  the  furrendcr  has  a  lien,  and  bound  the  land 
$.  c.  Eql  Ab.  in  equity  (a),  and  die  affignce  ought  not  to  be  in  a, better 

cafe 

(«)  As  to  the  relation  of  the  ad-    Sett,  am  185,  and  the  authorities 
siittaace  to  the  fnrrender  at  law  in    therein  reftrred  to. 
R*e  v.  Griffith,  4  Bmr.  1952.  Benfrn  v« 

7: 
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cafe  than  the  bankrupt,  who  was  plainly  bound  in  equity  »"•  P-  3-  3"« 
by  this  defe&ive  conveyance.     Et  come  moy  femblef  he  be-  **6£  ve«[  267. 
calne  a  truftce  for  the  purchafer  [mortgagee]  (o). 

(«)  The  creditors  and  aflignees  of  perfons,  Co.  Bank.  £.32$.  Vide  Tyr- 
a  bankrupt  ftand  in  his  place,  and  are  rell  v.  Hope,  2  Atk.  558.  Pye  v.  Daw 
fubjed  to  the  fame  equity ,  and  bound  bux,  3  Bro.  595.  Ft  neb  v.  Lord  Win- 
by  all  ads  fairly  done  by  him  j  for,  al-  cbelfea,  1  P.  Wms.  277.  Jacob/on  v„ 
though  the  Court  will  favour  creditors  Williams,  id.  382.  Bofoil  v.  Brander, 
as  much  as  they  can,  it  muft  be  where  id.  458.  Bujhnan  v.  Pell,  Cox9 5  note, 
they  hare  a  fuperior  right  to  other  ibid.  RuJ/el  v.  Rujfell,  1  Bro.  269. 


3,    Cope  contra  Cope. 

[In  Cane] 

T  F  a  man  mortgage  lands,  and  covenants  to  pay  the  mo-  where  perfond 
-*    ney,  and  dies,  the  perfonal  eftate  of  the  mortgagor  eftateAaiibcap. 
ihall,  in  favour  of  the  heir,  be  applied  to  exonerate  the  LS«S?a^L 
mortgage:  So  it  is,  though  there  was  no  covenant,  if  the  newtion  of  land. 


mortgagor  had  the  money;  #  becaufe  it  was  his  debt,  and  sip*  ^  Ab- 
he  is  bound  to  make  it  good  though  the  land  be  a  defe£Hve  h^^'i- 


fhall  not  go  in  aid  of  this  mortgage.     A.  mortgages  his  **6,   *  Chan. 
land  to  A,  and  after  fells  it  to  C.  for  1000  /.,  which  in-  *££  f^. 
dudes  the  mortgage  money;  C  the  purchafer  (hall  pay  1Cban.Caf.9g, 
the  mortgage,  for  he  has  made  it  a  debt  in  himfelf :  But  ^^f7^"1* 
it  b  to  be  understood  that  this  exoneration  is  not  to  be  al-  174/396.  *P' 
loured,  unlefs  there  be  perfonal  aflets  fufficient  to  pay  all  3  Chan«  r«p- 
legacies ;  for  the  mortgage  (hall  be  paid  out  of  the  land  if  *l* » J"3-  Vew- 
there 'be  not  perfonal  aflets  to  pay  the  legacies ;  and  if  by 
fuch  payment  aflets  fall  (hort,  the  legatees  may  make  fuch 
mortgagee  refund  (b). 


ifcoUc 


The  do&rine  upon  this  fobje&  1  Wilf.  82.    Samwell  v.  Wake,  1  Bro. 

Eleded  in  the  following  note,  by  Chan.  Rep.  144.  Dnke  of  Ancafier  v. 

Mr.  Cox,  to  die  cafe  ofHovoell  v.  Price,  Mayer,  1  Bro.  Chan.  Rep.  454,    Yet  it 

1  P.  Wmj.igo.  "  The~perfonal  effete  may  be  exempted,  as  in  BampfieUv, 

of  a  teftator  (hall  in  all  cafes  be  pri-  Wyndbam,  Prec.   Chan.  101.    Wain- 

jnarily  applied  to  the  diicharge  of  his  <wrigbt  v.  Bendlowes,  2  Fern.  7 1 8.,  and 

perfonal  debt  (or  general  legacy),  un-  AmJlerzSi.  Stapleton  v.  ColviHe,  Caf. 

lefs  he,  by  exprch  words,  or  manifeft  Temp.  Talb.  202.   Walker  v.  Jack/on, 

intention,  exempt  it,  %Atk.6l$.  $Atk.  2  Ark.  624.  Anderton  v.  Cooke,  and  Ky* 

202.    HaJIrwood  v.  Pope,  3  P.  Wms.  nafton  v.  Kynafton,   (cited)   I  Bro.  Cb. 

324.  French  v.  Cbfcbefier,  1  Bro.P.C.  Rep.  456.    Holiday  v.  Bowman,  ci;?d 

192.  Fereyes  v.  Robert/on,  Bunb.  302.  l  Bro.  Cb.  Rep.  145.    Webb  v.  Jones, 

Walker  v.  Jack/on,  2  Atk.  624.  Bridge-  2  Bro.  Cb.  Rep.  60.     Every  loan  cre- 


i  v.  Dove,  3  Atk.  202.  Earl  of  In-    ates  a  debt  from  the  borrower,  whe- 
ibiquin  v.  French,   Ambler  33.,  and.'  ther  there  be  a  bond  or  covenant  for 

payment 
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payment  or  not*  Cope  v.  Cope,  fupra. 
Howell  v.  Price,  1  P.  Wtnt.  ubi  fupru. 
Baljb  v.  Hyam,  i  P.  Wens.  45  $ .  A7*f 
v.  King,  3  P.  #W.  358.  So  it  Aiail 
be,  although  fuch  perianal  debt  be  alfo 
fecured  by  mortgage,  as  in  the  faid 
cafes  of  Howell  and  Price,  Cope  v.  Cope, 
and  in  Pockley  v.  Pcckleyt  1  Fern.  36. 
A/jBg-  v.  A7*£,  3  />.  //"»/.  360.  Gat  ton 
r.  Hancock,  2  Jtk.  436.  Robin/en  v. 
fo*,  1  Jflt.  251.  Earl  of  Belvidere  v. 
£ocbfort,6Bro.  P.  C.  520.  i\6/A>j  v. 
Philips,  2  j?r*.  C&.  .fo/.  273.  So  lands 
fubjett  to  or  devifed  for  payment  of 
debts,  (hall  be  liable  to  dikharge  fuch 
mortgaged  lands  either  defcehded  or 
devifed,  Bartholomew  v.  May,  I  Jtk. 
487.  Marchionefs  of  Twecdale  v.  Earl 
€f  Coventry,  \  Bro.  Cb.  Rep*  240.; 
«ven  though  the  mortgaged  lands  be 
devifed  exprefsly  fubject  to  the  in- 
cumbrance, Serle  v.  St.  Eloy,  2  P.  Wms. 
386.  So  lands  defcended  (hall  exo- 
nerate mortgaged  lands  devifed,  Gal- 
ton  v.  Hancock,  1  Jtk.  424.  So  un- 
incumbered lar.ds  and  mortgaged 
lands,  both  being  fpecificaily  devifed 
(but  exprefsly  after  payment  of  all 
debts)  (hall  contribute  iu  difcharge  of 
£uch  mortgage.  Carter  v.  Barnaraiftcn, 
1  P.  Wms.  coc.  and  2  Bro.  P.  C.  1. 
Bet  in  all  thefe  cafes,  the  debt  being 
considered  as  the  pirfonal  debt  of  the 
teftator  himfelf,  the  charge  on  the  real 
cHate  is  merely  collateral.  The  rule, 
therefore,  isotherwifc  where  the  charge 
is  on  the  real  cflate  principally,  al- 
though there  be  a  collateral  perfooal 
fecurity ;  Countefc  of  Coventry  v.  Earl 


of  Coventry,  2  P.  Wms.  222.  Edwards 
v.  Freeman,  2  P.  if%ms.  437.  Wiljen  v\ 
Earl  of  Darlington,  zP  Wms.  664.  note; 
Ward  v.  Ld.  Dudley,  2  Bro.  Cb.  Rep. 
316. ;  or  where  the  debt  (although  per- 
ioral in  its  creation), was  contracted  ori- 
ginally by  another,  Cope  v.  Ccpcjupra 
Bagot  v.  Ougbton,  I  P.  Wms.  347. 
Leman  V.  Kewcnbam,  1  Vex.  5 1 .  Ro- 
bin/on  v.  Gee,  1  //«.  2C1.  Par/ons  v. 
Freeman,  Ambler  115.  Lacam  v.  Mer- 
tins,  1  Vex.  3 1 2.  Perk\ns  v.  Bayntun, 
2  P.  Wms.  604.  note ;  Law/on  v.  /rW- 
>»,  1  J?ro.  C£.  Rep.  58.  &&«/?«  v. 
$£3/?*,  2  P.  JT/w.  664.  r.otc  ;  Baffett  v. 
Percival,  ibid.  Eart  of  Tankerville  v. 
Fawcett,  2  Bro.  Cban.  Rep.  57.  Twed- 
dcll  v.  Tvscddcll,  2  #r*.  C7-«i.  /ty. 
101,152.  Billingburft  v.  Walker,  2  /?r*w 
C£.  %>.  604.  With  refpea  to  the 
priority  of  application  of  real  aflets 
(when  the  perfonal  is  either  exempt  or 
cxhaufted),  it  feems*  lft,  That  the 
real  eftale,  exprefsly  devifed  for 
payment  of  debts,  (hall  be  applied. 
2diy,  (To  the  extent  of  the  fpecialty 
debts),  the  real  eftatc  defended.  3dly, 
The  real  cftate  fpecincaJly  devifed 4 
fubjeft  to  a  general  charge  of  debts. 
Gabon  v.  Hancock,  2  Jtk.  4*4.  Powis 
v.  Cerbett,  3  Jtk.  566.  Wride  v,  Clarke, 
2  Bro.  Cb.  Rep.  261,  note.  Daviet  v. 
'  Tcp,  2  Bro.  Cb.Rep.  259,  note.  Denne 
v.  Lewis,  2  Bro.  Cb.  Rep.  257.  As  to 
marualling  aflets,  vide  note  to  Clifton 
*.  Burt,  1  P. Wms.  678.  inferted  2  Salk. 
416.  Vide  alfo  Cox's  note  to  2  A 
JT«r.  664, 


Vide  Records 
565.  Rulcs,4cc. 

597.  VH'  59*« 
PL  3.  *  647. 

pl.  14- 
VitkpoA.  671. 


potion. 


1.     Hinton  vcrfus  Hern* 
[Hill.  9  Will.  3.  B.R.] 

FmKhUectnnot  IN  a  motion  for  prohibition  to  the  univerfity  of  Gain* 

.  !>e  allowed  00      1    bridge,  the  other  fide  infilled  on  their  privileges,  which 

iHianmte.   ***  confirmed  by  parliament.    £i per  Cur.   Yon  imfft 

plead 


JSamtsr  of  putrfmfe  ana  EMgnftg.  t  as° 

plead  them.    The  difference  is,  where  franchifes  have  merly  pleaded 
been  once  allowed  on  plea,  and  are  upon  record  in  court,  *"1  u°™t' 

«^       '  r  *  and  n  upon  re* 

there  they  may  be  allowed  upon  motion  ever  after ;  but,  cord,    vide 
where  they  have  not  been  allowed,  it  is  otherwife;  and  fo  '  s**k-  343-  * 
it  was  hdd  and  done  between  Caftle  and  Litchfield*  where  ciYes  b!r.Si651 
the  franchife  of  Oxford  was  pleaded ;  and  fo  they  were  %  wufbn  406, 
obliged  to  do  here.  **• 

2.     Pomina  Regina  vcrfus  Layton. 

[Pafch.  4  Ann.  B.  R.] 

T  T  PON  a  convi&ion  of  forcible  entry,  if  a  fine  be  fet,  where  fine  U  fet 

^     the  convi£Hon  cannot  be  quafhed  upon  motion,  but  foT  fo^^l' 

the  defendant  muft  bring  his  writ  of  error ;  otherwife  if  w^mM  m* 

no  fine  be  fet,  for  then  it  may  be  quafhed  upon  motion :  motion.    Ante 

Per  Cmr.  c  10c6'  53' 

*  **  XjM^%  x  Strt.  474.  a  Sua.  794, 


[451] 

JSame*  of  #urc|mfean&a>ignttp,  ?&?*. 

Lit.  R.  iSf, 
aof.   Yehr.  54.     1  Sid.  40.     1  Lev.  50.     s  Show.  391.    5  Mod.  30  j.    Ow.  81.    Pop.  209* 
K«y  SS«    4 Co.  lit.  6.    Co.  53.    x  Salic  6,  50.     x  Ld.  Raym.  303,  304,  562. 


AN  indi&ment  was  preferred  againft  two  chairmen  for  a  Jndi£ment  for 
battery  upon  Thomas  Lord  Marquis  of  Carmarthen,  ^idddiib 
who  was  called  np  to  the  Houfe  of  Lords  by  the  name  of  tying  bim  by"* 
Lord  O/krn;  and  it  was  held  by  the  Chief  Juftice,  that  hi*  father's  fc- 
then:  was  no  fuch  perfon,  or  at  lead  the  Duke  of  Leeds  cortln^t^om- 
was  the  perfon,  and  not  theprofecutor.  At  the  Old  Bai/y,  moo  parlance,"1" 
one  was  indi£ted  for  ftealing  the  goods  of  the  Earl  of ;,L    Fua-  5°°» 
Kingston*  who  was  the  eldeft  fon  of  the  Marquis  of  Dor-  i^Year«T 
cbefier*  and  the  defendant  was  acquitted  by  the  opinion  of  3,  &c.   6  Mod! 
all  the  judges,  for  he  was  only  Mr.  Pierpoint.     In  the  3°3-    Carth. 
■Houfe  of  Lords,  complaint  was  made  againft  the  Marquis  **£  fmSuic 
of  Carmarthen*  for  breach  of  privilege,  and  the  Houfe  faid  is,  3*. 
there  was  no  fuch  perfon.  The  defendants  were  acquitted. 

a.    The  Prefident  and  College  of  Phyficians,  *£££*■ 
London,  vcrfus  Salmon.  -44*4.47. 

[Trio.  13  Will.  3.  B.  R.     1  Ld.  Raym.  680.  S.  C] 

DEBT  was  brought  in  the  name  of  the  Prudent  and  Corporation  may 
College  of  Phyficians,  on  the  ftat.  14  H.  8.  c.  15.,  for  %'^™£~ 
the  penalty  of  5  /•  per  month  for  pradifing  phyfic  in  Lon-  notwithitaaiiaa; 
Vol.1L  £  4*n 


45^  jaamcjat  of  IPurcpfe  and  Dfgnitp* 

«n  expreff  power  J^  without  licence  *,  and,  upon  demurrer  to  the  declara* 
Sortw/^e?   t:,on»  l^s  exception  among  others  was  taken,  that  the  ac- 
Lutw  5:0,  &c.   tion  ought  to  be  brought  in  the  name  of  the  College  only, 
56;.  cro.  Ei.    or  the  Prefident  only ;  the  words  of  the  patent  being,  quoa 
Hob."*oT  vw!  '£fiP*r  no™***  breftdentis  collegii,  feu  communitatts facultatis 
6  Mod.  44.        medicine  London,  (hall  fue  and  be  fued.    To  this  it  was 
a  Buitt.  1S5.      anfwered,  that  they  are  incorporated  by  the  name  of  Pre- 
Ra/m.  153.       fident  and  College,  and  have  in  confequence  of  that  a  power 
to  fue  and  be  fued  by  that  name ;  and  this  power  is  not 
taken  away  by  the  additional  affirmative  power  which  is 
farther  given  to  them.     10  Co.  28.4.  30,  123.  1  Rb.  Ah. 
513.  Fitz.  Briefs  485.   5  JE.  4,  20.   16  H.  7.  I.    20  H.  6. 
4.  44  £.3  6.  b.  11  H.  7.  27.  13  H.  7.  14.     And  judg- 
ment was  given  for  the  plaintiff, 

[  4J2  3  3*  Nomina  Rfegina  verfus  The  Inhabitants  of 
Barking,  Needham  Market,  and  Darmefden 
Hamlets. 

[Patch.  5  Ann.  B.  R.] 

On  a  certiorari  a  Certiorari  lifted  to  remove  all  orders  concerning  die 
ST^TdL9  inhabitants  of  the  parifli  of  Bmrking,  Needham  Mar- 

p.ir'ub  in  the  ket,  and  Darmefden  hamlets,  and  the  orders  mentioned 
writ,  and  that  in  Barking,  and  Needham,  and  Darmefden  hamlets,  without 
S^ar^bTtc  Market.  Serjeant  Weld  argued,  that  they  muft  be  taken 
fame,  vide  ante  to  be  the  fame.  1  Sid.  64.  '  Writ  was  to  the  Juftice  of 
*sikPl  l6#i  *  Chejleri  return  was  by  the  Chief  Juftice;  and  1  Ro.  334. 
151.  M«ch4  '  A  ward  and  a  liberty  of  a  city  is  the  fame:  Holt,  C.  J. 
in.  iLev.  50.  The  Chief  Juftice  0/  Cbefier  in  his  patent  is  called  jujlicia- 

' '  Keb   iV9'        VlUSi   anC*         Tt  W3S  ^Ut  °nC  ****  l  *  ^'Z"  Cm  8->  ^^  8avc 

Far-V?-  ™<t  *be  queen  power  to  make  another,  who  is  ftyled  alter  juJH- 
4;  «•  ciarius,  and  the  fir  ft  jufliciar,  and  fo  our  writs  are  dire&- 

ed ;  we  therefore  take  notice  of  him,  and  do  not  regard 
his  calling  himfelf  Chief  Juftice.  The  reafon  of  1  Ro* 
334.  is,  (a)  that  a  ward  of  a  city  is  no  venue,  therefore  the 
venue  is  from  the  city.  A  jury  may  come  from  a  lieu  an 
mis  out  of  a  city,  not  from  a  lieu  conus  within  a  city.  If 
Needbam  and  Needham  Market  be  the  fame  hamlet,  fo  it 
fhould  have  been  returned ;  but  we  cannot  take  notice 
that  there  is  no  fuch  hamlet  as  Needham  Market.  If  tref- 
pafs  quare  flat f urn  f regit  at  Needham  were  brought,  and  the 
plaintiff  proved  a  breaking  at  Needham  Market,  he  muft* 
be  nonfuit. 

{  )  Sid.  326.  2  Cro.  222.  ctntu 


<    453    ) 

l&otoei  afltgnmtnt 


i.    Coke  virfus  Evans. 

[Trio.  2  Ann.  B.  R.] 


Vide  i  Mod.  «9. 
and  Svftetnof 
Pleading,  tit. 
Novel  Afign- 
menc  and  Doc). 
Placit.  379,  380. 


TRESPASS  for  taking  the  cattle  in  D.    The  de-  Whewdeftndanr 
fcndant  pleaded,  that  the  locus  in  quo  was  twenty  SSj^Jj/ 
acres,  &c9  where  he  had  common,  and  jnftifies  for  da-  pafs  local,  the 
mage-feafant ;  the  plaintiff  replied,  that  he  took  them  in  plaintiff  may 
fuch  a  place,  [tws.  another.]  And  it  was  agreed  per  Holt,  ^^m^m 
C.  J.  and  Powell,  that  the  plaintiff  might  have  a  new  af-  16.  *  Cro.  141! 
iignment,  which  they  told  Mr.  Soutboufe,  fubridendo;  who  c«*h.  176. 
neither  confcfled  nor  avoided  his  bar,  but  gave  it  the 

2*    Helvis  verfus  Lamb. 

[Hill.  s  Ann.  B.  R.] 

TRESPASS  for  taking  and  carrying  away  his  goods  What  the  place 
in  D.    The  defendant  pleaded,  that  the  locus  in  quo*  ^£2* 
was  his  freehold,  and  that  he  took  the  goods  damage-  J('a  pka,  he 
feafant,  &c.    TTie  plaintiff  demurred  generally,  and  had  muftihewit 
judgment  j  for  the  a£ion  being  tranfitory,  there  is  no  lo-  J?c.Ci6i3l 
csts  in  quo  fuppofed :  Otherwife  in  trefpafs  quart  claufum  117,119.  Canh. 
Jregit  in  D.,  the  claufum  is  a  locus  in  quo;  but  in  the  prin-  176*    Com. 
cipal  cafe  there  is  no  place  in  particular  fuppofed,  only  D.  ^T^aVedJu" 
is  alleged  for  a  venue  t  therefore  if  the  defendant  will  make  pa.  804.  Hob". 
the  place  material,  it  muft  come  on  his  part  to  (hew  a  J6>  >76*  3  c^» 
place  certain  :  Alfo  in  trefpafs  quare  claufum  /regit  in  D.,  ,j£.  Tri.'p! 
if  the  defendant  plead  liberum  tenementumf  and  iflue  be  Paii  378/a  Crov 
joined  thereupon,  it  is  fufficient  for  the  defendant  to  (hew  594*  ty.  »3t 
any  dofe  that  is  his  freehold  5  but  if  the  plaintiff  gives  the  *47'  Y,lf' %*19 
clofe  a  name,  he  muft  prove  a  freehold  in  the  clofe  named : 
So  adjudged  in  C.  2?.,  and  the  judgment  affirmed  in  J3.  R. 
upon  a  writ  of  error* 


Ea 
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5@ifi  $r(u*. 


3.    Bullock  verfus  Parfoas. 

[Paf.  4  Ann.  B.R.    2  Ld.  Rayra.  1143.  S.  C] 

cJt^affionl'         "*  ar|C^  °*  judgment,  that  the  d'iftringas  was  with  a 
amendable,  s.  c.  blank,  and  i£r£j/f  (the  caufe  of  a&ion)  omitted ;  to  it  was  a 
Holt  496.    Au-  dkfiringeu  in  another  caufe.    On  the  other  fide  it  was  urged 
o^SmST  to  he  as  no  difiringas,  and  aided  by  verdi$  •  and  that  it 
bycomm.flionof  was  amendable.     Hob.  246.    2   Qro.  528.    The   Court 
^%Vidcpoc    made  two  queftions,  ift,  Whether  the  juc|ge  oinifiprw 
73.  *  iRi'  W  authority  to  try  this  iffue  ?  Ei  per  HoU,  C.  J.  The  au- 
thority  of  the  judge  of  nlfipriusxs  not  by  the  difiringas,  but 
by  the  commifiion  of  aflize*,  for  it  is  the  13  is.  1.  c.  30. 
which  gives  the  trial  by  nifiprius,  and  .by  that  ftatute  the 
trial  by  n'tfi  prms  is  given  before  juftices  of  aflize  ;  and  at 
firft  thefe  trials  by  nifi prms  were  always  had  and  made 
upon  the  venire  facias,  and  indeed  the  claufe  of  the  nifi 
prms  is,  by  the  13  E.  i.e.  30.,  exprefsly  ordered  to  be  in- 
ferted  in  the  venire  facias ;  and  trials  by  nifiprius  continued 
to  be  upon  the  ventre  facias  till  42  E.  3.  c.  11.,  which  re- 
quires that  the  names  of  the  jurors  be  firft  returned  into 
court.     By  this  adl  two  inconveniences  were  remedied* 
1  ft,  The  party  might  now  be  prepared  to  make  his  chal- 
lenges, the  pannel  being  firft  returned  into  court,  which 
a  Inft.  ?z6, 127.  w^  not  before ;  andj  2dly,  The  defendant  was  prevented 
by  this  means  to  caft  an  eflbin  at  nifi  prius9  which  was  ufed 
frequently  before ;  for,  by  Marlb.  c.  13.,  the  defendant  was 
allowed  one  eflbin,  and  that  after  iffue  joined  upon  the  re- 
turn of  the  venire :  By  confequence,  when  that  was  re- 
turned at  nifi prius  1  he  could  eflbin  at  n'tfi prius i  but  now 
it  is  returned  above,  he  muft  eflbin  above,  and  cannot  now 
eflbin  at  the  trial,  becaufe  the  trial  is  upon  the  difiringas, 
Wantofadif-     and  not  upon  the  venire.    3dly.  The  Court  held  no  &• 

r^afiu1  Jhttl&as>  or  **•*  want  of  a  ty™****  to  be  aided  by  verdift, 
dfibingas  not.  but  an  ill  difiringas  was  not  J  and  remembered  a  cafe> 
Danv.  j  part  wherein  Saunders,  of  counftl  at  the  bar,  dropped  the  di- 
*Tr!  '     Jiringas  out  of  his  hand,  that  he  might  want  a  difiringas, 

Hob.  246.      *   which  would  be  aided,  and  not  keep  and  (hew  an  ill  one, 
3  Cr*  624,258.  which  would  be  naught.     Alfo  they  held  it  amendable, 
and  gave  judgment  pro  quer. 
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jBUtfittt,  &c. 


j  SaJ.  it. 
6  Mod.  95,  a6r. 
Hard.  126,  153. 
Raym.  38,  73. 
Farcil.  32,  4S, 
86. 


I.     Allington  vcrfus  Vavafor. 
[Trio.  12  Will.  3.  B.R.] 

A  Latitat  was  fucd  out  againft  four  defendants  in  tref-  In  trt(p*Ct 
pad ;  the  plaintiff  was  nonfuit  for  want  of  a  declara-  JSJ^^u 
tion,  and  the  defendant's  attorney  entered  four  nonfuits  one  no'fuit  for 
againft  him ;  and  it  was  held  to  be  irregular,  becaufe  the  wintof  deciar. 
trefpafs  is  joint,  and  though  the  plaintiff  may  count  feve-  ***• 
rally  againft  the  defendants,  yet  it  remains  joint  till  it  is 
fercred  by  the  count  (a). 

[a)  R.Jtmiltter  on  a  judgment  of  non  prof.  4  Bur.  2418. 

2.     Lover  vcrfus  Salkeld. 
[Trin.  12  Will.  3.  B.  R.] 

TRESPASS  againft  two  defendants,  and  verdifl:  for  Non  prof,  may 
the  plaintiff;  one  defendant  being  an  infant,  the  %™£fa£ 10 
plaintiff  took  judgment  againft  the  other,  and  entered  a  5£r1nterio«- 
non  prof,  after  the  judgment  againft  the  infant.     Upon  tory  judgment, 
this  judgment  the  plaintiff  fucd  out  execution,  upon  which  vw^cto'h 
error  was  brought :  And  Mr.  Nortbey  obje&ed,  that  the  ge'r  tcrf.  WoodV 
execution  and  Judgment  could  not  vary  from  the  demand  Co.  Emr.  650. 
of  the  writ:  Raymond  contra.    Torts  are  feveral,  and  the  j^jf  ££.b"gl. 
plaintiff  may  as  well  enter  a  non  prof,  quoad  one  defendant  b.  Hob.  70,10s! 
spun  a  trial  by  rerdi£t,  as  if  one  defendant  had  demurred,  *  >  Co.  50.  b. 
and  verdict  againft  the  other ;  and  that  a  non.  prof,  may  be  vJdeDou1#i6i. 
entered  after  judgment  as  well  as  before  \  and  for  non  prof  (161.)    * 
entered  after  judgment,  he  cited  15  E.  4,  26.  14  E.  4.  6. 
Hob.  71.   1  Ko.  Rep.  379.    2  Ro.  Abr.  100.  pi.  5.     Holt, 
C-  J.  laid,  he  fuppofed  thofe  were  interlocutory  judgments 
wherein  it  might  well  be,  but  a  final  judgment  differed ; 
for  that  being  once  wrong,  a  fubfequent  entry  would  not 
fet  it  right.    Adjournatur. 


455 1  JSOttfUitt  &c 

s.c.f«(Lsx.  3.     Cooke  verfus  Fofter. 

[Trin.  |  Ann.  B.R.] 

Wbtretfik^biui  T  ^  a  man  aPPcar  at  *c  day  °f  &«  return  of  the  proceft 
StSc«tincft»  anc*  Put  *n  *>ail,  though  he  never  was  arretted,  nor  the 

plaintiff  may  be  procefs  returned ;  yet  if  the  plaintiff  does  not  declare  againft 
s"*-Pro&4       him  in  two  terms,  a  turn  prof,  may  be  entered  againft  hin\. 

[456]  4-     Goddard  verfus  Smith. 

•  Si*11,  [Mich.3Aon.B.R.] 

ZlVm^*"  <5'   A  Difcharge  ty  nolle  profequi  upon  an  indidment,  is  not 
at1.1Sid.4ao!  fufficient  to  maintain  an  aftion  for  a  malicious  pro- 

x  Vent  3*.     '  fecution.     Vide  this  cafe,  title  ABion  fur  le  Cafe,  pi.  1 i. 

tete!  is!53'      ^  C*-  EnU  .6S°-  *   In  trefpafs,  fevcral  iffues,  one 
Entries  of  non    found  for  the  plaintiff,  &  fuper  hoc  idem  quer.  gratis  tie  in 
prof.  6  Mod.  25,  Cur.  cognovit  fe  ulterius  nolle  profequi  verfus  le  defend,  de  arte? 
aKeb!Cai.58>  rts  exii^UI*  uPon  which  here  is  an  eat  indefine  die,  and  the 
$  Mod.5394*.     plaintiff  has  judgment  for  the  other ;  ct  vide  iti  6*]6.  &c, 
Hard.  116,  i|v  iffue  for  part,  arid  demurrer  for  part,  in  an  a&ion  of  tref- 
p*a!'A        **  pafs,  and  vcrdift  pro  quer.  upon  the  iffue;  ujton  which 
the  plaintiff  enters  a  non  prof,  in  this  mariner :  Et  fuper  hoc 
idem  quer.  quoad  materiam  pnedifi.  unde  partes  pradifi.  pcfue- 
runt  ft  in judicium  fateturfe  nolle  materiam  Warn,  {SV.,  uhe- 
rius  quavtfmodo  intromittere :  Ideo  idem  defendens  eat  indefine 
'   die,  CSV.,  Isffuperinde  idem  querens  petit  judicium  de  dampnis 
pradiB.  &c.     Ideo  confideratum  eft,  that  the  plaintiff  reco- 
ver ;  and  that  the  plaintiff  b£  amerced  pro  J a Ifo  clamor e  as 
to  the  reft,  &  quod  defendens  eat  indefine  die.     Vide  ibi  28. 
Jury  came  in  with  their  verdi£t,  and  the  plaintiff  was  non- 
fuit,  and  the  entry  is,  fuper  quo  querens  folemniter  exaclus  non 
revenit,  nee  ejl  profecutus  Hllam  fuam,  fuper  quo  confideratum 
eft  quad  nil  capiat. 

6.     Greeves  verfus  Rolls. 

[Paf«:h.  4  Ann.  B.  R.] 

Sofm^we  T  HJ?  jodg'  of  &  *rus  ™y reccIvc  a  mn  *r* at  ** 

a  non  prof,  at  affizes  ;  fo  it  was  held  by  two  judges,  and  that  judg- 

the  affixes,  vide  ment  was  affirmed  in  the  Houfe  0/ Lords  againft  the  opi- 

™%A¥*n 2T  n.ion  of  ***>  C  J'  For  bcforc  Ac  ftatutc  °fr°rk>  the  juf- 
«.  c.  4.  tices  of  nifi  prius  had  no  power  to  record  a  nonfuit  or  de- 

fault in  the  country,  and  confequemly  have  no  power  now 

to 
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to  enter  a  non  prof.,  which  is  not  within  that  ftatute.     At In  ejeamene 
common  law  they  could  not  record  a  non  prof I,  default  or  \^^^L 
nonfuit.     Nota;  sThe  principal  cafe  was,  eje&ment  againft  leafe,  &c.  and 
feveral,  who  all  entered  into  the  rule  of  leafe,  entry,  and  olhcr* do  «*, 
onfterj  at  the  affizes  fome  would  confefs,  and  others  foJw**^ 
would  not :  The  plaintiff,  as  to  thofe  who  would  not  con-  former,  and  be 
fcfs,  entered  a  non  prof.,  and  went  on  againft  the  others,  »"»<«'*  at  to  the 
and  recovered \  upon  this  a  rule  was  made,  that  in  like  atter" 
cafes  the  plaintiff  (hould  go  on  againft  thofe  who  would 
confefs,  and  as  to  thofe  who  would  not,  (hould  be  non- 
fuit ;  but  that  the  caufe  of  the  nonfuit  (hould  be  exprcflcd 
in  the  record,  viz.  becaufe  thofe  defendants  would  not 
confefs  leafe,  entry,  and  oufter ;  and  upon  the  return  of 
thepofteo,  the  Court  would  be  informed  what  lands  were  in       [  45  7  J 
die  poffeffion  of  thofe  defendants,  that  the  judgment  might 
be  entered  againft  the  cafual  ejeftor  as  to  diem  (*). 

It  was  agreed  in  the  arguing  of  this  caufe,  that  where  Where  feter«i 
there  are  feveral  defendants,    and  they  fever  in  plea,  t't^^fZZ 

•  •/«•••*       tii         ■••«•  io-|n.,i»  plat  tuj  tic 

whereupon  iflue  is  joined,  that  the  plaintiff  may  enter  a  may  enter  non 
non  prof,  as  to  one  defendant  at  any  time  before  the  record  prof,  againft  onr, 
i,  fent  down  to  be  tried  at  nifi  prius.  2^£l 

a  Rol.  Abr.  100.  Hob.  70. 

(a)  This  cafe  is  reported  in  1 2  Mod.  1  Bur.  3  ro.  the  report  in  SalkeU  is 

65 1 .  at  of  HiL  x^W.  It  appears  that  (tated  to  dc  wrong,  the  cafe  was  pro- 

the  cafe  was,  that  the  plaintiff  entered  bably  as  reported  in  xi  Mod.     Vide 

a  retraxit  at  nifi  prius  as  to  one  defend-  alfo  the  reports  of  this  cafe,   1  Ld. 

ant,  which  the  Court  held  to  be  irre-  Raym.  716.  Comyns  113. 

gular ;   and  it   was  laid  down,  that  If  the  plaintiff  obtains  judgment  by 

where  there  are  feveral  defendants,  default  againft  one  defendant,  he  can- 

and  one  refufes  to  confefs,  &c.  he  not  be  nonfuit  as  to  another,  Wetter  v. 

fhould  be  acq  uittedt  [not  that  the  plain.  Gay  ton,  1  Bur.  358.  Harris  v.  Butter- 

tiff  (hould  be  nonfuit  as  to  him ; J  and  ley,  Co*wp.  485.     Hanuay  v.  Smith, 

thereupon  judgment  (hould  be  given  3  T.  R.  662. 
againft  the  cafual  ejector.    And,  as  in 


Notice,  &c.  SJSJSS 

*/><*     Are- 


442,  &C. 

2  Show.  316. 

152.  Lutw.  404, 
409,  &c.   S.  C. 

I.     Lazier  verfus  Dyer, 

[Mich.  2  Ann.  B.  RJ 

ISSUE  being  joined  and  entered,  as  of  Trinity  term,  If  there  be  no 
the  plaintiff  refted  till  the  Trinity  term  following,  and  ^"f£?nmfom 
then  gave  notice  of  trial  after  the  term  3  and  a  venire  facias  term,,  there 
£  4  and 
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m«ft  be  a  term's  and  diflriftgas  was  taken  out  in  the  vacation,  but  tefted 
vfr£tt!ltls.  a«d  entered  as  of  the  term,  Et  per  Cur.  This  is  not  fuf- 
j  Mod.  i.  ficicnt  notice ;  for  though  in  law,  this  was  a  proceeding 
6  Mod.  i8, 146.  within  the  term,  yet  in  fa£k  it  was  a  proceeding  in  vaca- 
LSIdLeMiiUiC"  t*on»  and  therefore  there  was  not  a  term's  notice  of  triaL 

▼erf.  Dyer.  1  Keb.  112.  X  Sid.  34,  131.  2  Lilly  151,  356*  2  BL  Rep.  784.  Doug.  71. 
Str.  531,  1164* 

2.    Smith  va^ix  Go£ 

[Faf.  4  Ann.  B.  R.    2  Ld.  Raym.  11 26.  S.  C] 

Notice not  ne-    pLAINTIFF  declares,  That  whereas  H.  owed  him 

u^tThwthe  3o/#  b7  bond>  **  dcfcndant  promifed,  that,  if  the 
thing* can  be  in-  plaintiff  delivered  up  the  (aid  bond,  he  would  pay  him  the 
tended  to  be  faid  30  /.,  and  fays,  he  delivered  up  the  faid  bond  to  /£, 
i^^SMod. tiflde  thc  dcfcndant  had  notice,  and  had  not  paid  it.  On 
)8i,  2co,  259,  non  affiimpjit  pleaded,  verdi&  was  for  the  plaintiff.  Upon 
288.  4  Mod.  motion  in  arreft  it  was  held,  ift,  That  delivery  muft  be  in- 
5  Mod.3 330.  tended  to  the  obligor,  for  that  is  properly  a  delivering  up  j 
Far.  A.  X43,°*c  and  delivering  up  muft  be  conftrued  the  mod  effectual  de- 
5  Com.  Dig.  livering;  which  is  fuch  as  that  the  bond  may  be  cancelled, 
c? 61.  pa  r*6*.  2dty»  *here  needs  no  notice,  becaufe  the  defendant  knew 
c.  75.  pa.  367.  whom  to  refort  to ;  and  the  difference  is,  where  a  perfon 
3J  ediu  is  named,  and  where  not. 


T453]  iBuifances, 

Vide  9  Co.  57, 


Raym.  7?..  ._ 

6  Mod.  145.  \*^^mm^t 

Vaugh.  333, 
34c,  358. 

1  Mod.  ?5, 76,  Jt    Rex  &  Reeina  verfus  Wilcox. 

j68,  ici.  J  . 

[Hill  i  W.  &  M.  B.  R.] 

Fine  pardoned     i-p  jj  E  owner  of  the  glafs-houfe  at  Lambeth  was  indifted^ 
don8eb^baw"  *°r  maintaining  that  houfe,  being  a  nufance,  and  was 

men't  not  exenf-  convi&ed  and  fined ;  and  now  it  was  moved,  that  by  the 
**•  VideVaugb.  a&  0f  general  pardon  the  defendant  was  excufed  and  dif- 
c2?75.1fec!'i2#.  charged,  both  as  to  the  fine  and  the  abatement  of  the  nu- 
a  Hawk.  c.  37*  fance  :  But  the  Court  upon  confederation  held,  that  he 
ice.  3V  Piowd.  ftouid  be  difcharged  only  as  to  the  fine  and  not  as  to  the 
4.7.  X2  0. 30.  abatement<  for  t£at  ;s  not  a  punifhment  of  the  party,  but 
a  removal  of  that  which  is  a  grievance  to  other  people,  and 
any  perfon  may  abate  a  common  nuifancc. 


2.     Palmer  contra  Poultney.  tutw.M5^ 


[Mich.  8  Will.  3.    C.  B.     1  Ld.Raym.a76.  S.  C.  named 
Shalmer  v.  Pultncy.] 

(J) 170  J)  ptrmitlat  proflernere  quadatn  tdifcia  ad  nocu-  Q«od  penritt* 
^Cy***^  &V.  And  the  Court  held,  that  a  quod  permitta?  **•****«•. 
will  tie  *  *<#fcw .-  but  w&  Nty  68.  3  Crv.  520,  402.    It  J£j5*  ** 
lies  not  <fr  wo//,  F.  JV.  B.  1 10.,  it  lies  defibrica,  F.  N.  B.  Cr©.  ur.  iS$. 
184.,  which  die  Court  held  as  uncertain  as  *d\ficium.  Alfo  2  ^^iu?^?** 
dim  may  be  a  building  without  a  name  5  and  the  Court  lu^t»^* 
held,  that  whether  the  nufance  was  by  the  tenant  or  a  *£°J.H4>«4S» 
ftranger,  the  plaintiff  may  maintain  a  quod  permittat>  for  s6** 
it  is  die  fame  prejudice  to  the  plaintiff.    F.  N.  B.  1 84. 
Et  mtat  In  a  quod  pertnktat  the  jury  have  a  view;  but 
that  did  not  weigh  with  the  Court,  for  they  faid  that  could 
be  no  dire&ion  to  the  fheriff,  though  it  might  to  the' 
jury. 

3.    Lodie  verfus  Arnold* 

[Mich.  9  Will.  3.  B.  R.] 

TRESPASS  for  breaking  his  clofc,  and  throwing  tojuftHkttkii 
bricks  and  other  materials  there  lying  erga  confeRio-  ¥*£"**£* 
mm  domui  de  novo  ereft.  into  the  fea ;  the  defendant  (hew-  need  not  be 
cd  it  was  a  nufance,  being  a  houfe  built  acrofs  the  Mray,  &*"* lhat  *• 
and  that  he  pulled  down  the  walls,  fcV.  and  they  rolled  jj^^n  ?•  * 
into  the  fea.     The  plaintiff  demurred,  mid  judgment  was  could  be. 
given  for  the  defendant:  And,  *  id,  The  Court  feemed  'ft"'?"' 
to  agree,  that  the  trefpafs,  which  is  juftified,  is  not  the  jj^.  *' 7S* 
rrefpafs  complained  of,  for  that  was  throwing  materials    *  f  acq  1 
there  lying;  this,  which  is  confefled,  is  pulling  down  a       L^riyJ 
wall.     2dly,  That  when  H.  has  a  right  to  abate  a  public 
nufance,  he  is  not  bound  to  do  it  orderly,  and  with  as  little 
hurt,  in  abating  it,  as  can  be ;  and  therefore  was  not  an- 
fwerable  in  this  cafe  for  the  rolling  into  the  fea.     In  the  Cto*  c«f-  **4* 
cafe  of  James  againft  Haward,  the  defendant  might  have  p^J^^°' 
opened  the  gate  without  cutting  it  down  ;  yet  the  cutting  Cafe.  Mo.  705, 
was  lawful  \  and  the  Court  denied  HUP*  cafe,  3  Cro.  384.,  3  T-  *•  »9»* 
that  matter  of  aggravation  need  to  be  anfwered.     But,  ][saik.tii 
3dly,  the  Court  held,  that  the  declaration  Was  repugnant  408. 
and  infenfible ;  there  could  not  be  materials  towards  the 
building  of  a  houfe  ereEf^  which  is  already  built. 
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s.ov£5*  4-     Rofewell  verfus  Prion 

p*'  [Mich.  10  Will.  3.  B.  R.    1  Ld.  Raym.  39.  S.  C] 

In  cafe  for  flop-  T  N  a*  a£j«i  t^off  the  cafe  for  ere&ing  a  (bed  upon  the  de- 
^^l;1^  *  fondant's  ground,  fo  near  the  plaintiff's  houfe  that  it 
the  lights  were  ftopped  up  his  lights;  the  plaintiff  declared,  that  he  was 
ancient.    See     poffefled  of  a  houfe  which  had  windows,  per  quas  lumen  in- 

*  JJ°2  •££  'ferebatur  &  inferri  confuevit.  After  verdift  for  the  plain- 
1  Lev.  111,  &«.'  tiff,  it  was  moved  in  arreft  of  judgment,  that  the  houfe 

*  infra.  1  Uw.  wa8  not  faid  to  be  an  ancient  mejuage,  and  the  defendant 
St*  e?.  *©*?**  appeared  not  to  be  a  wrong-doer ;  for  one  may  cre£fc  a  (hed 
Coafoevit  after  on  his  own  ground  againft  another's  windows,  if  they  are 
vwdia  jnfuch  not  ancient  lights.  3  Cro.  118.  And  all  the  precedents 
•fa^time^out*  of  ftopping  lights  have  it,  either  antiquum  meffuagium  or 
rcind.  6  Mod.    antiqua  lumina.     iCro.  325.  Pop.  170.  2  Cro,  373.  27/v. 

c^  ber '  V 4*  2  *  *#  ^  ^'r  ^ur*  ^lc  wor(*  confuev^t  Sports  ufage  time 
s°c.  ri  Vent,  out  of  mind,  and  we  mud  intend,  after  verdift,  that  ufage 
274, 2.37.  show,  time  out  of  mind  was  proved ;  and  fo  indeed  it  was  in  this 
7^  e4"fc/i>Kx0<i"  cak»  *or  otherwife  the  jury  could  not  have  found  for  the 
Pop.3i7o.  Hutt.  plaintiff.  The  Court  feemed  to  think  this  declaration 
i;6.  Hoi>.  i]  1.  would  not  have  been  good  upon  demurrer. 

C'arth.  454, 

C*fc»B<R.  115,  635.  Holt  500.  Lilly  Eot  31,  81,  83,  516.    1  Sid.  167*    1  Vent.  137. 


;Ur.  m.  -#    Dominus  Rex  verfus  Rofewell. 

*+S*  [Hill.  10  Will.  3.  B.  R.] 

Hh*!hft»©i,IW,fe  T  F  ^  builds  a  houfe  fo  near  mine  that  it  (lops  my  lights, 
iightt,  \rnvi*  or  ^1°°**  *c  water  upon  my  houfe,  or  is  in  any  other 
pull  it  down,  way  a  nufance  to  me,  I  may  enter  upon  the  owner's  foil 
See  6  Mod.  314,  ^j  pUu  jt  down ;  and  for  this  reafon  only  a  fmall  fine  was 
fvent?  137,  &t  upon  the  defendant  in  an  indi&ment  for  a  riot  in  pull- 
139,174  2  Lev.  inedown  fome  part  of  a  houfe,  it  being  a  nufance  to  his 
194.  Ray.  87-    lights,  and  the  right  found  for  him  in  an  a&ion  for  (top* 

Com.  5.  pwg  hlS  lights. 

[460]  6.     Rofewell  verfus  Prior. 

S.  C.  ante  4  59. 

and  6  Mod  116.  [Hill.  13  Will.  3.  B.  R.   t  Ld.  Raym.  713.  S.  C.  Pleadings 

Lilly  81.) 


T  N  an  aHion  upon  the  cafe,  for  that  the  plaintiff  being 
*     feifed  of  an  ancient  houfe  and  lights,  the  defendant 


F.N.  B.  114. 
H.  Cro.  Jac. 

x  Mod.  17.  a  had  ere&ed,  fcfr.,  whereby  they  were  ftopped.  There 
tenant  for  years  was  a  former  recovery  for  this  ere&ion,  and  this  a&ion 
*ad  maic^T'  was  *°r  ^c  continuance ;  and  the  cafe  was,  tenant  for 

years 


years  erected  a  nufance,  and  afterwards  made  an  under-  «**«■  k*fct*R^ 
Ieafe  to  J.  S.    The  queftion  was,  Whether,  after  a  reco-  jJJ^f gg. 
▼cry  ag<inft  the  firft  tenant  for  years  for  the  ere&ion,  an  jgrfnft  either. 
a&ion  would  lie  againft  him  for  the  continuance  after  he  See*  Mod.  jt I, 
had  made  an  under-leafe  ?  Etptr  Cur.  It  lies  \  for  he  tranf-  jj^  *Tr3l 
ferred  it  with  the  original  wrong,  and  his  demife  affirms  144,  145.  Cm. 
the  continuance  of  it :  He  hath  alfo  rent  as  a  confidera-  Car-  l8S» 
tion  for  the  continuance,  and  therefore  ought  to  anfwer  \  j^  *£»" 
the  damage,  it  occafions.      Vide  Jones  272.     Receipt  of  9  Co.  $1**' 
rent  is  upholding.  2  Cro.  372,  C55.      The  a£Uon  lies  ^«4T.jl. 
againft  either  at  the  plaintiff's  ele&ion,  3 

7.    Doroina  Regina  verfus  Wigg. 

[Pa&b.  4  Ann.  B.  R.    1  Ld.  Raym.  1163.  S.  C.J 

INDICTMENT  for  keeping  hogs  in  fome  of  the  Keepii* JWmem 
•*    back   ftreets  of  London,  contra  formam  Jiatuti.     Mr.  adl>»amrfiV« 
Wbitacr^  moved  to  quafh  it,  becaufe  the  fwine  are  for-  tetTsid! Ab^i 
feitcd  by  the  ftatute  iW.tS  M.t  feff.  2.  cap.  %.fe3.  20.  140,  m.  Cr*. 
Ergo  no  indi£tment  lie6,  at  lead  not  contra  formam Jiatuti  :  Car,fl70,J?c** 
He  compared  it  to  the  cafe  of  the  Queen  againft  Watfon,  f£  30^*1,3317! 
which  was  an  indi&ment  for  keeping  an  alehoufe,  and  Vaimer  53S. 
held  not  to  lie,  becaufe  there  is  another  remedy.    Curia  :  "^L,J^# 
Where  a  new  penalty  is  applied  for  a  matter,  which  at  t  Battt.  11*5. 
common  law  was  an  indi&able  offence,  as  in  this  cafe  for  Gotfb.  183.  Br. 
keeping  fwine  in  the  city,  which  is  a  nufance,  either  re-  o^^fwiw 
medy  may  be  purfued ;  but  where  the  ftatute  makes  the  tbetfa?utemak« 
offence,  that  remedy  muft  be  taken  which  the  ftatute  thcofifcnct,n* 
gives  (a)  :  And  as  to  its  being  contra  formam  Jlatuti,  that  J^rfJJjb^* 
is  furplufage ;  but  if  that  was  a  fault,  they  faid  they  would  what  tne  ftatnte 
not  qua(h  it,  being  for  a  nufance,  but  he  (hould  demur ;  s5»« » otherwifc 
accordingly  it  was  demurred  to,  and  came  on  in  the  paper,  JiO^kteSw!. 
and  judgment  given  for  the  king  (b).     Afterwards  Mr.  Ante  45. 
W intact e  moved  to  fet  afide  the  judgment,  alleging  fur- 
prife  and  want  of  notice.      Sed  nan  pravaluit :  But  no 
counfel  appeared  for  the  defendant  when  judgment  was 
given. 

(a)   Vide  note  to  Stephens  v.  Wat-        %•  For  an  enumeration  of  cafes 

/on,  Ante  45.  which  are  or  are  not  nuibnees,  wide 

{b)  Vide  ace.  ante  212.  Cowp.  648.  note  to  6th  edit,  of  1  Htwok.  C  75. 

Deu*.  441.    2  Hanvk.  c.  25.  fee,  115.  fee.  1 1.  pa.  363. 
$T.R.  163. 


Seel  Mod.  173. 
3  Mod.  10S. 
%  Show.  68, 
475-   5  Mod. 
40a.    1  Chan. 
Caf.  xi.  i  Chan. 
Hep.  231.  Poft. 
549- 


(    4*    T 

d)atf)S  ami  affi&atott*. 


I.    Salloway  verfits  WhorewoocL 
[Mich,  s  Will.  3.  B.  R.] 


whtre,  upon  t  j  PON  a  rule  to  (hew  caufe,  the  plaintiff  offered  fe- 
^IffidVritt  vcnd  ncw  affidavits,  and  this  divcrfity  was  taken,  viz. 

may  be  read  to  Where  they  contain  new  matter,  and  where  they  tend  only 
import  ti*  n»l«.  to  confirm  what  was  alleged  and  fworn  when  the  rule  was 

made ;  in  the  latter  cafe  they  may  be  read,  and  not  in  the 

former. 


2.     Dominus  Rex  vtrfus  Jones. 
[Hill.  8  Win.  3.  B.R.] 


"•  T  F  affidavits  taken  before  commiffioners  in  the  country, 
£   *  according  to  29  Car.  2.  c.  5.,  be  expreflcd  to  be  in  a 


Affidavit!  take* 
before  commJf- 

iog  to  a9Car.su  caufe  depending  between  A.  and  B.9  and  there  is  no  fuch 
t/  5.  muft  be  in  caufe  in  court,  they  cannot  be  read,  becaufe  the  commif- 
<  Mod.74?s.a  fioners  have  no  authority  to  take  them,  and  there  can  be  no 
3  Lev. 416.  perjury;  otherwife  if  there  be  a  caufe  in  court,  and  this 
Hok  501.         concerns  fome  collateral  matter. 


3.    Davis  and  Carter9/  Cafe. 
Where  an  affi-      T\A  VIS  and  Carter  ftood  in  the  pillory,  and  the  Court 

**IWied  m^be"  W<mW  n0t  ^^  thcif  affida¥It8  t0  •*  read  *   ** 

fead.  vid^oft.  7  W.  3.  B.  R.  But  Mich.  4  Ann.  B.  R.  a  motion  was 
513, 5H»  6S9.  made  to  fet  afide  a  judgment  for  irregularity  on  the  de- 
3  sl£  461".  fondant's  affidavit ;  and  Mr.  Whitacre  objefted  to  the  read- 
ing it,  becaufe  he  was  convid  of  perjury.  Et  per  Holt, 
C.  J.  Muft  he  therefore  fuffer  all  injuries,  and  have  no 
vide  sir.  1T4S.  way  to  help  himfelf?  Powell,].  You  ought  to  have  the 
2  Hawk.  ch.  46.  record  of  convi&ion  in  your  hand  when  you  make  this  ob- 
fcc*  *3#  jeftion.     But  per  Holt,  C.  J.  If  he  had,  it  would  be  no- 

thing to  the  purpofe. 


C  462  ) 


4W>ligatiom  ££;& 

603,607.  iLe* 
^^^^^^^  35,  1 6  6,  220. 


i.     Henderfon  wy^kr  Fafter. 

[Hill.  3W.&M.  B.R. 


IN  iek  the  plaintiff  declared  on  a  bond,  in  trigint.  fcf  Stxtriglnta «- 
/ex  likrisfoJvend.,  &c.f  and  upon^rr  the  words  of  the  g^,^ 
bond  wettfex  trigint.  libris,  and  it  was  held  well,  and  no  s.  c.  477. '" 
variance ;  for  it  mall  be  taken  as  one  word,  as  tres  vig'mt.  »  Shorn.  Cafe 
£ts  Jumu  was  taken  for  the  23d  of  June.    Telv.  193.  «£•  ,£f£7, 

3  Salk.  74«  earth,  so*.  S.  C.  Skin.  310.  Com,  Oblig.  B.  3. 


cu    Cromwell  vcrfus  Grunfden.  l™fy*l\. 

les  Pleadings. 

[Pafch.  10  Will.  3.  B.&.     1  Ld.  Raym.  335.  S.  C]        3  Saik.73,  74. 

Holt  502.  Cafes 

Pdebt  upon  an  obligation,  the  plaintiff  declared,  quod  *-R;  '93*    . 
d  i    *       r»  #•  .'..£«•     ^  4       /•    -A        Quadrant  librit 

cum  Rooertus  Erltn,  pnmo  die  Julu  1074,  perfcrtptum  jjt  Bond#  Cro- 

fuum  obligatorium  concejftt  fe  teneri  f&firmiter  obligari  in  qua-  Car.  1 16.    Mo* 

iragjmt.  liMs,  b'c.     Et  profert%  fc>V.  cujus  dot.  eft  tifdem  die  *6£  L*t*ul£^ 

fr  anno.    Upon  non  eftfa&um  pleaded,  the  jury  found  the  ^J£  ijonet 58* 

defendant  made  a  deed  in  hac  verba,  and  that  was,  in  pre-  1  Browni.  no. 

mid.vsgin.  in  quadram  libru9  dated  the  id  of  July,  anno  j^^?^ 

regni  Car.  2.  millimo  fexcent.feptua.  qto.y  and  figned  Robert  Erlwin,  variance 

Erlwny  conditioned  to  pay  20  /.,  and  if  this  be  the  fame  not  material. 

4eed.fcV.    Et  per  Cur.  l£S&£* 

1  ft,  The  variance  between  the  name  figned,  which  is  rejeOad.   vujt 
Erlwin,  and  the  name  in  the  obligation,  which  isErlin9  pros.  pag.  pi.  3. 
is  not  material,  becauie  fubferibing  is  no  cflcntial  part  of  j£J|*ohti|l 
the  deed *  fealing  is  fugicient :  The  bond  is  a  deed  with-  &.  3.% 
oat  it,  and  fo  it  19  of  the  year  of  the  king.     Fide  Telv.  193. 

idly,  The  Court  held  the  words  in  premid.  vigin.,  and 
.  aUb  the  anno  regni  Car,  2.  millimo  fexcent.feptua.  qto.t  to  be 
void  for  infenfibility  ;  and  being  infenfible  (hall  be  rejc&ed, 
the  reft  being  fenfe  without  them. 

3dly,  They  held  that  the  word  quadrant  had  been  void  Sum  in  theoblr* 
and  infenfible,  if  it  had  flood  by  itfelf,  as  in  cafe  there  had  gj^Sb^ 
been  no  condition,  or  if  the  condition  had  bee^n  collateral ;  word$>  exp|a;ned 
but  fince  it  has  relation  to  the  condition,  they  would  take  by  the  condition. 
it  to  be  explained  by  the  condition,  and  to  fignify  40/.,  Ydv^V^Cro. 
there  being  fomewhat  like  quatuor  or  quadragint.  in  it,  ei.  417.  Vein 
4  and 


46*  £Dbiigatt09* 

F05.  Styi.  241,  and  there  *re  cafes  as  ftrong  and  of  as  odd  words;  Hob* 
ii£  1.^^45.  IX9'  £&am1u'g*nta  f°r  S00A  /ifo.  95.  Cro.  Car.  147. 
Oo  C^.416.  Cr^.  Joe.  208.  1  Brown/.  62.  2  -fo.  -rf*.  146,  147, 
10C0.133.  H0b9  j^#  doubted.  In  mod  cafes  where  the  g*wr.  or  gittt* 
f  4.6*1  or  *c  -^  or  «^/#  are  "K^t,  ^IC  obligation  has  been 
L  ^  J  J        held  well.      Fide  2  >»*/  48.     1  Cro.  416,  418.     2  Cr$. 

33*- 
fc^fiWeJteb      4thly,  An  impoffible  date  is  no  date;  and  where  there 

JkitSffmuft  ls  no  datc>  *c  plaintiff  neverthelefs  mull  declare  of  it  as 
^ecbtcofatimc  made  at  a  certain  time,  and  it  is  better  to  reft  there- 
* i^""^  without  cujus  daU  eft  eifdem,  &c.  or  gerens  dot.  ei/dem ,-  for 
5 Mod.H8",&c  ^at  *'cs  *'  UP  t0  *c  °onc'  mcnt*oned  *n  ^e  declaration  * 
Ydr.  193/  and  if  that  be  taken  to  be  the  exprefs  date,  then  there  is 
5  Co-  5^*  *«*•  a  variance ;  and  the  Court  held,  That  if  the  Plaintiff's  de> 
1.  *5,  &c.  *7  claration  had  been  gerens  dot.  it  had  certainly  been  naught, 
Farcfl.  38.  Ce-  becaufe  that  could  refer  to  nothing  but  the  exprefs  date  \ 
^^J^S^i  but  being  cisjus  dot.  the  Court  would  intend  it  of  the  real 
tbt  exprefs  date;  date,  which  is  the  delivery,  and  not  of  the  exprefs  date; 
cujw<fer.  m«y  Becaufe  that  being  infcnfible,  and  as  no  date,  it  could 
*£JtZ£    not  properly  be  applied  to  that.     Fide  2  Telv.  193. 

Stjl  414.    a  Rep.  5.    Cro.  Eli*.  603.    Noy  si. 

And  the  Chief  Juftice  denied  the  Cafe,  2  Cro.  136.;  and 
held,  that  if  H.  declares  on  a  bond,  as  bearing  date  the 
6th  of  May,  he  cannot  upon  non  eftfaBum  give  in  evi- 
dence a  bond  bearing  date  at  another  day \  but  he  may 
give  in  evidence  a  bond  that  bears  date  the  6th  of  May% 
though  it  was  delivered  at  another  day.    Adjudged. 

3.     Wells  vcrfus  Tregufan. 

[Mich.  7  Add.  B.  R.] 

Condition  ofa  y\  EBT  on  a  bond  for  100/.  defendant  demands  oyer  of 
^)(^toMy*  thc  condition,  which  was,  whereas  the  defendant  is 

iirepugimit.  *  truly  indebted  to  the  plaintiff  in  50/.  Now  the  condi- 
Sce  a  stow.  15,  tioii  is  fuch,  that  if  the  defendant  do  not  pay  the  faid  50/. 
7**  I?'  R«)mJ  on  or  uP°ni  &c-  *en  ^c  obligation  to  be  void,  (sTc.  and 
ei!  s'stun.  79^  pleads,  that  he  did  not  pay  the  faid  50/.  The  plaintiff 
So.    %  Mod.      demurred  and  had  judgment  5  for  when  the  condition  re- 

U5t9i,Ri99. A  c,tes  ***»  anc*  a^ter  *a78  an  °^^g'at*on  not  to  Pa7  *r»  **  *s 
$.  p.  '  in  that  repugnant.    Vide  1  Sid.  109.    1  Lev.  77.   39  H.  6* 

jo.  /», 


(    4*4    ) 

Occupant  ana  £)ccupancp. 


Vide  Vang;  ioo. 
Sec.  3  Leon.  36. 
6  Mod.  66. 
Carth.  65,  65. 
ft  Kcb.  150. 


Oldham  iw/w  Pickering. 

{Mich.   *  Will.  3.  B.  R.     1  Ld.  Raym.  96.  S.  C] 

|N  attachment  fur  prohibition  the  cafe  was  briefly  thus :  ^Jj**^1^ 
-*  ^Thomas  Oldman  being  feifed  of  a  meffuage  in  the  county  J*  S^yment 
of  Cbefter9  to  him  and  his  affigns  for  three  lives,  died  in-  of  debts,  not  of 
teftate  without  children,  leaving  only  Anne  Pickering  his  ^*n^£ 
filler:  Adminiftration  was  conlmited  to  Margaret  Old-  ciprefciyj  nor 
ham  the  plaintiff,  whom  the  defendant  now  fues  in  the  diftributabte 
fpiritual  court  of  Chefler  for  diftribution,  and  to  exhibit  2Jeg^I& 
an  inventory,  which  (he  exhibited  and  omitted  thereout  s.  c.    Comb. 
the  eftateinr^  auter  vies  whereupon  the  fingie  queftion  388>475*  sc» 
was  this,  Whether  an  eftate^itr  auter  vie  be  not  diftribut-  ^^^CAfes 
able  in  like  manner,  as  inteftates  goods  and  chattels  are,  b.  r.  103. 
according  to  22  ty  23  Car.  2.  by  force  of  29  Car.  2.  c.  3.  3  D-  379-  8*  J°- 
which  ena&s  for  the  amendment  of  the  law,  that  an  ef-  *°9* p*  s% 
tate  fur  auter  vie  (hall  be  devifable,  and  if  no  fuch  de- 
▼ife  thereof  be  made,  the  fame  (hall  be  chargeable  in  the 
hands  of  the  heir,  if  it  (hall  come  to  him  by  reafon  of  a 
fpecial  occupancy,  as  affets  by  difcent  $  as  in  cafe  of  land* 
in  fee-fimple ;  and  in  cafe  mere  be  no  fpecial  occupant 
thereof,  it  (hall  go  to  the  executors  or  adminiftrators  of 
the  party  that  bad  the  eftate  thereof  by  virtue  of  the  grant, 
and  (hall  be  affets  in  their  hands* 

And  after  a  long  argument  by  Che/hire  for  the  plaintiff, 
Hid  by  Ward  for  the  defendant,  the  whole  Court,  viz. 
Hobt  Rokehy,  Turton,  and  Eyre,  unanimoufly  gave  judg- 
ment, That  the  prohibition  (hould  (land,  and  that  an 
eftate/ifr  auter  vie  belonging  to  an  inteftate,  was  not  diftri- 
butable ;  for,  notwithftanding  this  alteration  by  the  (tatute, 
it  remains  a  freehold  dill ;  and  the  amendment  of  the 
law  in  this  particular,  was  only  defigned  for  the  relief  of 
creditors  *  that,  if  it  came  to  the  heir  by  reafon  of  a  fpecial 
occupancy,  it  (hould  be  in  his  hands  affets  by  defcent, 
that  is,  liable  to  the  payment  of  thofe  debts  where  the 
heir  is  chargeable,  and  ot  thofe  only;  but  if  there  was  no 
fpecial  occupant,  then  it  (hould  go  to  the  executors  or  ad- 
aiinilhrator?,  1.  e.  they  (hould  be  in  the  room  of  the  occu- 
pant, and  it  (hall  be  affets  in  their  hands,  i.  e.  they  (hall  be 
*H>ond  to  pajy  the  debts  of  the  deceafed  to  the  value  there- 
°*t  fo  that  it  is  not  fo  much  as  affets  to  pay  legacies,  ex-       T  *  6  r  1 
Ccpt  fuch  as  arc  devifed  particularly  thereout,  the  ftatute       L  ^  J  J 

inajving 


465  £)fficef  an*  £)ficerff» 

caking  it  aflets  only  for  this  particular  intent,  to  pay  one* 
ditors  ;  and  no  debts  appealing  in  this  cafe,  das  admini- 
strator is  as  it  were  the  occupant,  and  fiSafl  not  be  com- 
pelled to  make  any  diftribution  thereof,  as  he  (hall  of 
goods  and  chattels,  Vmrriiag  a»  a*  c**  ag  Cbt.  2.(«) 


(«1  fxiSr  Duke  of  Devae  ▼.  J: kirns 9    cfiftribotable  in  Cmmmrtry ;   and  it  is 
sF.iSrjKj.zS2.   Witttryi.iniur.it.     eaaaBda7iat.l4C.X~  ca.20.taat 


Wmu.  101.    In  the  btter  cafe  it  was    the  uune  fhaH  be  cfcaribated  as  per- 
add,  chat  an  ciate /ar  «afer  m  was    fcnaleftatc. 


*"*—*        HMttB  ano  dDffictr*. 


*Le«.  71,150, 
945.  3  Lev.  soo. 
745,  sSS. 
1  Latac  3!  1, 


1.    Jones  verfus  Pugh. 

[Mkh.  3W.*M.  B\R.) 

j^ficui  office  p  ASE  for  diftnrbing  die  plaintiff  in  his  office  of  vicar 
S^j^  ^  V**nL  A  (pedal  yaS&  was  (bud,  «£*.  that 
oocdxA,  it  a*u  the  biJhop  of  Lamiaf  granted  the  office  of  near  general 

SefcfrUtotbe  *  **  PUimiff  and  7;  s-  **«*  "•>■«"  fsTdivifa 
fu^iw.  Vide  ********  >*r/&  vdfufluun.  dtftrtst.  It  was  objected,  that 
x  Mod.  95,96.  a  judicial  office  could  not  be  granted  to  two;  for  if  they 
5.  c?1"  Mod.  dafer»  n*^1"1*  can  be  done:  Anfwer,  That  may  be  faid 
i6,i*7,?9,a7.  of  four  judges,  as  in  A  U.  and  in  minifterial  offices  *• 
1  show.  *ss.  twoffieruTs:  The  Court  held  the  grant  good;  and  (aid,  If 
mT  Co.**/*!  an  offioe.DC  granted  to  two,  and  one  dies,  the  office  does 
c«th.«  13,350!  not  funrive,  bu»  determines;  as  if  two  (hcrifis,  and  one 
Comb.  334.  dies,  the  other  cannot  a& ;  otherwife  if  granted  to  two 
ifeoi^  andthefumrorof  them. 

B.4.  jded.  pa.  13L. 

t7*!°s  *c?'  ~     Dominus  Rex  vf/y2tf  Kemp* 

[Tria.  7  Win.  3.  B.  R.     1  Ld.  Raym.  49.  S.  CJ 

Iftl^A1*  A  &***/*****  ***  brought  to  repeal  letters  patent, 
doriiTbeoe.  whereby  King  Charles  the  Second  granted  to  the  de- 

fiKico,  and  *f.   fendant  Kemp  the  office  of  fearcher  in  the  port  of  Ply- 

2T££e£  ""*"*•  Thc  cafc  ***»  Kin8 cbarUs  1L  had  g™**1  *>■ 

to  commence*  office  to  -/f.  durante  beneplaato;  and  afterwards  by  other 
ate  the  dcjch,  letters  patent,  reciting  the  firft,  granted  it  to  B.  for  life, 
wrioOor  or  for.  t0  ^,,^0^  gf^  fa  ^cath1  furrendcr,  or  forfeiture  of 


\ 
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Jt.  Afterwards  B.  farrcndcred  to  the  king,  who,  m  con-  fc»ture  of  a.  the 
fideration  of  the  furrendcr,  granted  the  office  to  the  de-  ga<^g™D.  161. 
fendant  Kemp,  to  commence  after  the  *  death,  forfeiture,  p.  i*.  Comb.  * 
furrender,  or  other  determination  of  the  eftate  of  A.  334-  skin.  44S 

'  5  So.  Carth.3sO. 

Cafo  B.  R,  77.  Holt 419.  1  Rol.  Abr.  154.  Com.  Officer,  B. 

It  was  objeQed,  that  the  grant  and  patent  to  B.  was    *  I"  4.66  1 
void,  becaufe  A.'s  eftate,  being  at  will,  could  not  be  fur-  cro.  Car.  179- 
rendered  nor  forfeited.     Alfo  an  eftate  of  freehold  cannot  6  RcP«  35* 
depend  upon  an  eftate  at  will.  ,  Carth.35o.s.c. 

Et  per  Cur.  An  eftate  at  will  in  lands  cannot  be  fur-  Office  at  will  it 
rendered,  becaufe  it  is  determinable  by  the  will  of  cither  »t.chcwl"  °™* 

•  '      -     -  >-  ....  '  .  ,  ...    King,  and.  not  of 

party  5  but  fucn  an  office  at  will  is  not  properly  at  the  will  plrty,  and  may 
of  both  parties,  but  at  the  will  of  the  king  only ;  the  party  °«  furrendered. 
cannot  determine  his  will,  but  by  furrender  ;  for  if  it  be  {J°£  JJ°\*51' 
an  office  of  truft*  a  mere  forbearance  to  execute  will  be  an  259.  a.  * 
offence,  and  finable ;  and  furrender  is  the  conftant  prac- 
tice in  fuch  cafes.     So  did  the  Chief  Ju  dices  Hale  and 
Scroggs. 

adly,  It  may  be  faid  forfeitable  in  fome  meafure,  arid  King's  tenant  at 
the  king's  tenants  at  will  may  be  faid  to  forfeit  5  for  in  ™J  t^^j$|r' 
cafe  of  forfeiture,  the  king  will  be  informed  by  inquifi-  bcaninquifition, 
turn  before  he  determine  his  will,  and  then  upon  the  re-  *Bro*ni.  2*1. 
turn  of  the  inquifition  the  office  is  forfeited  ;  but  if  it  were 
an  eftate  for  life,  there  muft  be  zfcire  facias  to  repeal  the 
letters  patent. 

3dly,  If  the  king  had  turned  out  tA.9  the  grant  to  B.  Dyer  197.  b. 
may  take  effefi,  though  not  immediately*  yet  after  the  '  £^6* 
death  of  A.  the  king  (hall  appoint  another  in  the  time; 

4thly,  That  a  freehold  of  lands  cannot  be  granted  to  a  freehold  to 
Commence  in  futuro,  or  depend  upon  an  eftate  at  will ;  'ommcncc '« 

-     ^  ->J  7  *T  r.  ..'  futuro  mar  be 

tmt  a  new  office,  or  a  rent  de  novo,  may  be  created  to  com-  in  a  rent  de  novo* 
tnence  in  futuro,  faV.,  for  it  is  the  creature  of  him  that  or  in  an  office. 
makes  it;  and  it  is  no  othefwife  in  being  than  it  is  in  ^uX%S7lh 
grant.   And  the  king  doth  not  grant  a  reverfion,  but  in  re- 
verfion ;  and  that  not  in  refpe&of  a  particular  eftate,  but 
becaufe  he  is  pleafed  to  grant  in  futuro. 

3.     Gullifbrd  verfus  De  CardoncIL 

[Hill.  8  Will.  3.  B.  R.  S.  C.  Com.  1.] 

T  N  debt  on  an  obligation ;  on  oyer  the  condition  was,  that  Bond  given  by 
**  whereas  the  defendant  was  made  deputy  to  the  plaintiff  d.cPuty to  Prin- 
in  his  office,  if  he  pay  the  plaintiff  half  the  profits,  then,  hSfSe^to" 
tsV.    The  defendant  pleaded  the  ftatute  5  &  6  £ d.  6.  of  the  office, 
Et  per  Cur.  This  bond  is  not  within  the  ftatute,  becaufe  &°°d- Sec  6  Mi- 
llie condition  is  not  to  Day  him  fo  much  in  grofs,  but  half  5^!  65^67^ 
fte  profits,  which  muft  be  fued  for  in  the  principal's  name ;  7'  u  717*  P«& 
Vdi.  II*  F  for 


4^6  £ffic*0  anti  Mcettft 

468.  Cn>.  Car.  for  they  belong  to  him,  though  out  of  them  a  (hare  is  to 
III'.  zVnJyt'.  fallowed  to  die  deputy  for  his  fervice. 
Comb.  35S.SC    CafaB.R.  9*    Holt  506.    Str.  1017. 

[467]  4.     Saunders  verfus  Owen* 

VideRaym.  53. 

[Trin.  10  W.  3.  6.  R.J 

Cuilos  rotulo-     T  N  an  aflize  of  novel  difleifin  for  the  office  of  clerk  of  the 

'tbTc'X^tte  Peacc  of  Ken*>  thc  rccognitor*  found  a  fP«cial  verdift, 
peace  without  viz.  That  the  Earl  of  Winchelfea%  being  cujlos  rotulorum  of 
deed.  See  3  Mod.  that  county,  made  P.  Owen  clerk  of  the  peace,  to  hold  at 
v5ide  Noy^iy7*  ^is  plcafure,  by  writing  under  his  hand  and  feal ;  and,  be- 
143.  earth.  9  caufe  thejufticesof  peace  at  feflions  fcrupled  to  admit  him 
416.  S.G.  Up0n  thi8  papery  the  Lord  Winchelfea  came  into  court, 

and  faid,  J  nominate  P.  Owen  to  be  clerk  of  the  peace  9  accord* 

ing  to  atl  of  parliament. 
5  Mod.  386.  And  the  Court  held,  that  it  always  belonged  to  the  cuf- 

S  C*Ca3  h^V  tos  rotu^orum  t0  nominate  the  clerk  of  the  peace,  but  the 
Comb.  317.  clerk  of  the  peace  was  removeable  whenever  the  ctjlos  was 
Cafe  u.  R.  199.  removed  or  changed ;  and  moreover  was  removeable  at  the 
Lil.  Ent.  £78      wyj  Qc  fa  cuaos  tyj  ~2  j{a  3     which  makes  him  to  con* 

j  Ld.  Rayoi*  .         .  /       -     .  J  n      n    .:  .  .         VT  ,        • 

163, 164.  Sho.  tmuem  quoufque  the  cujlos  (hall  continue  in.  Now,  by  the 
530-  late  aft,  he  is  to  continue  for  life ;  and  though  the  words 

be,  give  and  grant  to  him,  yet  it  is  only  an  appointment, 
and  confequently  may  be  without  deed :  That  it  cannot  be 
a  grant  from  the  cuJlos%  or  enure  as  fuch,  is  plain,  becaufe 
the  cujlos  is  only  at  will ;  and  he  that  has  an  office  at  will 
cannot  make  a  grant  for  life,  becaufe  there  is  no  original 
eftate  fufficient  to  bear  it ;  therefore  this  muft  enure  as  an 
appointment,  or  the  execution  of  a  power  given  by  the 
whatever  is  to     ftatute ;  like  a  power  to  an  executor  to  fell,  or  a  tenant 

«  au^ori^'o/  for  lifc  t0  make  lcafes  *  thc  confequence  of  all  which  is, 

by  way  of  ap-     that  this  was  a  good  appointment,  though  without  deed } 

poinment,isgood  for  whatever  is  to  take  effeft  out  of  a  power  or  authority, 

without  deed.      Qr  ^v  way  0f  appointment,  is  good  without  deed ;  other* 

wife,  where  it  takes  an  efFe£t  out  of  an  intereft,  and  is  to 

enure  as  a  grant ;  for  then,  if  it  be  of  a  thing  incorporeal, 

it  muft  be  by  deed.     Held  upon  a  writ  of  error  of  a  judg* 

ment  in  the  Common  Pleas. 


5.    Anonymous.  " 

[Mich.   11  Will.  3.  B.  R.] 

CER  JEANT  Darnell  moved  againft  the  clerk  of  thc 

&  county-court,  for  granting  a  replevin  without  taking  a 

bond  or  furety  of  the  plaintiff*  to  .profecutc j  but  the  Court 

%L  made 
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tnade.  no  rule,  becaufe  it  was  a  dale  caufc  of  complaint 

near  two  years  ago;  betides,  it  was  only  a  (ingle  inftance  ; 

but  the  Court  faid,  that  when  it  grew  into  a  pra&ice,  as  VI 4 Bur.  1007. 

if  a  fheriff  conftantly  or  frequently  ufed  to  let  perfoiis  at 

large  without  bail,  then  it  is  an  abufe  of  his  office,  and  th$ 

Court  will  interpofe.     Per  Cur,,  Holt  ab/ente,  Bring  your 

a&ion. 

.    6.     Godolphin  verfus  Tudor\  [  4^8  J 

[Mich.  3  Ann.  B.  R.] 

SI  R  William  Godolphin,  being  auditor  of  Wales,  made  a  Bond  by  deputy 
deputy  quamdiu  fe  bene  gejferit,  who,  by  articles  of  \*  £££*?£? 
agreement  between  them,  was  to  have  the  fees,  and  in  aury  or  profits* 
confideration  thereof  to  pay  Sir  William  200  /.  per  annum,  it  good ;  but 
and  fave  him  harmlefs.    In  debt  on  the  bond  for  perform-  whcrc  Jt Js  ™d«- 

.     .  .  .    rt    .        ,   .     .m       *«      r-,.       out  relation  to 

ance,  judgment  was  given  againlt  the  plaintiff.     lit,  The  the  fchry  or  pro- 
Court  held  this  an  office  within  the  ftatute  $  &  6  Ed.  6.  fit*  void    Vide 

adly,  The  Court  held,  that  where  an  office  is  within  $7^71.,  'n-  *. 
the  ftatute,  and  the  falary  is  certain,  if  the  principal  make  *  Mod.  38,  - j4> 
ft  deputation,  referving  a  leffer  fum  out  of  the  falary,  it  is  *'  u#   3  a  * 
good :  So  if  the  profits  be  uncertain,  arifing  from  fees,  if 
the  principal  make  a  deputation,  referving  a  fum  certain 
out  of  the  fees  and  profits  of  the  office,  it  is  good  5  for  in 
thefe  cafes  the  deputy  is  not  to  pav,  unlefs  the  profits  rife 
to  fo  much ;  and  though  a  deputy  oy  his  conftitution  is  in  vide  H-  Blj 
place  of  his  principal,  yet  he  has  no  right  to  the  fees,  they    cp'  331" 
ftill  continue  to  be -the  principalis ;  fo  that  as  to  him,  it  is 
only  referving  a  part  of  his  own,  and  giving  away  the  reft 
to  another ;  but  where  the  reservation  or  agreement  is  not 
to  pay  out  of  the  profits,  but  to  pay  generally  a  certain 
fum,  ft  muft  be  paid  at  all  events,  and  fuch  bond  is  void 
by  the  ftatute. 

N.  This  judgment  was  afterwards  affirmed  in  the  Houfe  of  Lords,    t  Bri* 
9.  C.  101. 

7.    Lee  verfus  Dralce* 

[Trin.  4  Ann.  B.R.] 

pASE  wherein  the  plaintiff  declared,  quod  ciim  txtitif-  Cafe  for  dift«rb-r 

fit  clerk  of  fuch  a  parifh,  the  defendant  difturbed  him  ]ni  h,ni  In  ^ 
in  the  exercife  of  his  office,  and  hindered  him  to  fit  in  the  o)fl«  Jf^a. 
clerk's  feat,  per  quod  he  loft  the  profits  of  his  office.  It  was  clerk.  Vide 
obje&ed,  that  this  was  rather  a  fervice  of  employment  than  «  Mod.  19,^1, 
to  office )  chat  if  it  be  an  office,  it  is  ecclcfiaftical,  for  cf  *  j£  J  Mod* 
F  2  commofi  218.  Mo.  70$. 


4<S8  ftffice  fot  tfje  ftf  n£ 

common  right  the  parfon  appoints  die  clerk,  and  the  Court 
will  not  intend  a  cuftom ;  and  unlefs  a  clerk  comes  in  by 
the  deftion  of  the  parishioners  according  to  cuftom,  he  has 
not  a  temporal  right ;  and  the  Court  will  not  grant  a  man- 
damus for  a  clerk,  without  an  affidavit  that  he  is  appointed 
by  die  parifln  adly,  It  does  not  appear  that  any  fees  ap- 
pertain unto  this  office,  and  no  a£Uon  lies  at  common  lav 
for  disturbance  in  the  enjoyment  of  a  feat  in  the  church, 
without  a  temporal  right ;  and  fo  it  is  here.  Adjourna- 
tur. 

Vide  ante  435,  Non-attendance  is  good  caufe  of  forfeiture  of 
an  office* 


ride  Hard,  if, 
it.  3  Uv.  iqo. 
Vaogh.  62,  64, 
153.  3  Mod. 

335* 


Inquifiliofl  Bod- 
ing feme  point* 
well,  and  no- 
thing as  to 
others,  may  be 
fupplied  by  me- 
lius inquircn- ' 
dum ;  otberwife, 
if  defe&irein 
the  points  found. 


dWfice  for  tt)t  King. 


I.    Lay  ton  contra  Manlove. 

[Mich.  2W.&M.    In  Cane] 

CEVERAL  voluntary  efcapes  being  committed  by 
*-*  Manlove  the  warden  of  the  Fleet,  an  inquificion  was 
found,  and  the  king  granted  the  faid  qfficc  to  Lay  ton  ^  wad 
now  the  commiffioners  of  t$egfeatfeal  refufed  tp.&aj 
the  fame,  being  of  opinion  that  the  inqnifltion  was  void, 
and  ought  to  be  quafhed,  becaufc  it  does  not  find  what 
eftate  Manlove  had  in  the  office  •,  for  there  are  two  forti  of 
inquiGtions,  the  one  to  inform,  and  that  need  not  be  f? 
certain,  Mo.  308.,  the  other  to  veil  and  entitle  the  king  to 
grant,  and  that  muft  be  certain.  Jones  71,  77.  3  Grv. 
895.  And  here  no  certain  eftate  is  found  to  veft,  and  * 
melius  inquirendum  cannot  fupply  this  defeft  j  for  where  an 
inquifition  is  defeCHve  and  uncertain,  that  cannot  be  fup- 
plied by  melius  inquirendum  ;  but  where  it  finds  fome  points 
and  not  others,  and  that  which  is  found  is  well  found, 
there  may  be  a  melius  inquirendum.  Per  Holt  C.  J.,  Pol* 
Uxfen  C.  J.,  and  Nevil  J.  (a) 


(a)  In  the  cafe  ex  parte  DupJeJJu, 
2  Vex.  538.  it  was  ruled,  that  finding 
a  perfon  not  an  alien  did  not  conclude 
the  crown,  and  that  a  melius  inouirtn* 
dm  (hould  go.    The  role  laid  down 


here,  and  in  the  report  of  this  case* 
3  M&d.  at  to  a  Meli*e  inqmrremhm,  is 
conudered  as  erroneous  by  Ld.  H*t4~ 
<uicie,  andLd.  Ch.  Baron  Parker,  who 
aMcd  him.  A  doubt  is  ibggcfted  aa 
10  to 
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to  tke  fidelity  of  the  report*  as  Levinz.  collected  from  the  rough  account  of 

is  filent  upon  the  fubjeci.     The  Lord  the  cafe  in  the  books,  i»  a  contention 

Chancellor  alfo  intimates  a  doubt  as  to  that  the  crown  might  avail  itfelf  of  the 

the  principal  point,  becaufe,  when  no  forfeiture.      A  melius    inquirendum  is 

eftate  is  found,  it  fhould  be  prefumed  only  gran  table  on  the  part  of  the  crown, 

that  the  office  is  held  in  fee.    He  ob-  3  Atk.  5. 
served,  that  all  that  could  be  fenfibly 

2.     Linch  verfus  Coote. 
[HilL  8  Will.  3.  B.  R.] 

TENANT  for  life,  remainder  to  his  firft  fon  in  tail,  A.  tenant  for 
remainder  to  J.  S.  in  fee  :  Tenant  for  life  is  attainted  ,ife»  »«n»inder 
of  high  treafon,  and  dies  without  iffue.     It  was  objected,  i,  MudS.' 
that  die  whole  eftate  being  vetted  in  the  king  by  33  if.  8.,  King  fares,  B. 
without  any  office  finding  the  fpecial  matter,  [the per/on]  in  "j* tnxt^^ 
remainder  cannot  enter,  for  the  ftatute  veils  it  in  the  king  if  "{['office  hJ 
like  a  general  office ;   and  if  a  general  office  had  been  found  a.  feized 
found,  it  would  have  been  fuppofed  a  fee.     Holt,  C.  J,  j«£*  p£l<te 
No  other  eftate  vefts  in  the  king,  by  virtue  of  the  a£k  of  67.  Fearne  417, 
parliament,  than  the  party  attainted  had  \  juft  as  if  a  fpe-  ("9). 
cial  office  had  been  found :  And  therefore  in  this  cafe,  as 
in  that,  the  remainder-man  may  enter  on  the  king,  his 
eftate  being  determined,  for  the  ftatute  faves  the  rights  of 
others 5  otherwife,  where  an  office  finds  an  eftate  in  fee 
in  the  party  attainted,  for  then  it  mult  be  avoided  by  tra- 
▼erfe,  or  amoveas  manum.     Vide  Dyer  335.  b.  Hob.  Sbefi* 
fetid  and  Ratdiffe,  Moor  109.    3   Cro.  640.    Dy.  354* 
pi.  230. 


&thtvsi  of  Jttllices  of  tfte  #eace,    [  470  ] 

[Vide  Tides  apprentices,  Baftards,  Juft  ices  of  the 
Peace,  Poor,  Seffions.  See  alfo  Burn's  Juftice, 
under  the  Titles  Poor,  &c.  &c.$  and  Burrow's 
Seffions  Cafes.] 


I.    Inter  Inhabitan.  Dumbleton  and  Beckford. 
[Pafcb.  7  W.  3.  B.  R.] 


o 


,N  a  certiorari  was  returned  an  order  of  fcflions  in  Order  to  remore 

Gleuctfterfiire.    A  girl  of  near  thirteen  years  old  had  ^«  u?  fet?ied" 

keen  at  DumbUton  in  the  faid  county,  and  had  always  lived  ^#  m  'J^, 

F  3  there 
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417.   Comk.     there  with  her  grandmother :  Her  father  was  legally  fetw* 

$fesS7V  *s*   ricd  at  Beckfori  in  the  fame  county  2  She  wanting  relief, 

4nd  Rem.  ^S.    was  by  the  order  charged  on  Becifbrd,  becaufe  her  father 

S.  c,  T^as  fettled  there.    Etpcr  Cur.  Tae  order  muft  be  quafh- 

ed  (a) ;  for  though  till  eight  (i)  years  children  are  counted 

nurfe-children,  yet  they  muft  afterwards  have  maintenance 

from  the  pariftics  where  they  themfelves  are  fettled,  and 

for  any  thing  appears  (he  may  have  gained  a  fettlement. 

(a)  R.  ace.  Foley  27 1.    1  Sefi,  cafe        (i)  The  law  is  now  feven  years. 
45.     Fide  1  T.  R.  164.  VXtpeft.  528. 


2.  Anonymous. 

[Mich.  7  Will.  3.  B.  R.] 

in  orderi  to  dif-  j  F  an  apprentice  be  difcharged  from  his  mafter,  the  ft** 
rice^P£^"  tutc  rc<iuircs  that  tiie  difcharge  be  under  the  hands  and 

difebarge  under  feals  of  four  juftices  of  peace  ;  but)  in  a  certiorari  to  re- 

(cai  need  not  be  move  the  order,  it  is  fufficient  in  the  return  to  take  notice 

poft^V  Vl4e  °*  *c  ordcr  *"°  ma<lc >  ^or  lt  **  uot  neceflary  to  certify  the 
1  Saund.  316.    difcharge  itfelf. 

3.  Dominus  Rex  v  erf  us  Randall. 

Seffions  cannot  tv  Y  a  certiorari  two  orders  were  removed  from  the  feC» 
b3etc«et'  fiowof  Midditfexi  thi  firft  whereof  recited,  Tha* 

uniefs  fordiior.  whereas  R.  Randall  had  lately  taken  a  houfeat  Hoxton,  it* 
***.  3  Saljc.  27.  figning  to  fell  ale  and  beer  there  5  and  whereas  the  houfe 
Set.and°Rem.5  **ad  never  been  inhabited  but  by  merchants  and  men  o£ 
265.  quality,  and  there  were  alehoufes  enough  in  Hoxton  al~ 

[  47*  ]        r^ady  5  therefore  it  is  ordered  that  no  licence  be  granted 
to  any  houfe  in  Hoxton  wherein  ale  was  not  formerly  foM', 
and  that  no  licence  fhould  be  granted  to  Randall.     The 
fecond  order  recited,  That  whereas  a  licence  was  furrep* 
titioufly  gotten  by  Randall  from  two  juftices  of  peace,  that 
yet  his  houfe  fhould  be  fupprefled  from  drawing  of  ale : 
Comb.  17.         And  it  was  moved  to  quafh  thefc  two  orders,  becaufe  by 
1 'saik.  4  £  46.    S  &  &  &  6* c •  25*>  the  quarter-feflions  cannot  control  two 
1  Saund.  249.     juftices  of  pfcace  in  this  affair.    Per  Holt%  C.  J.  This  differ- 
Gddb**  5«6'       CPCC  ^s  ^ccn  ta^cn  :  ^  authority  be  given  to  two  juftices 
7  '        of  peace  to  do  an  a£t,  and  from  that  a£k  there  is  no  ap- 
peal, then  it  may  commence  at  the  feflions ;  but  if  an  ap- 
peal  be  given,  then  they  cannot  begin  at  the  feflions,  as 
43  Eli%.  and  18  Eliz.  till  3  Car  2.     But  the  true  obje&ion 
here  is,  that  except  for  diforder  the  juftices  of  peace  can- 
not, at  their  feflions,  fupprefs  an  alehoufe  licenced  by  tW9 
»  juftices  of  peace  \  and  the  order  was  quafhed. 
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..         4.     Dominus  Rex  w/yfcr  Gately*  f^'i^?"1* 

_„  .  w.„  _    _  „  Comb.  353.  Set« 

[Mich.  7  Will  3.  B.  R.]  •ndRem.131. 

ON  a  certiorari  it  was  moved  to  quafh  an  order  of  Scf •  P<**«  to  dif- 
fions  for  the  difcharge  of  one  Edward  Green  from  his  ^"un'dT 
apprentkeflup  to  the  defendant  Gately :  The  fa£k  was,  only 'to  fuch 
that  Gately  was  a  mountebank)  and  being  at  a  place  in  trades  «s  are  fpe- 
rorhftnre%  where  he  kept  a  public  ftage.  Green  was  by  in-  ^\SSt  ** 
denture  bound  apprentice  to  him  in  this  manner,  viz.  to  Ante,  pi.  a.  s.c. 
Robert  Gately,  furgeon,  to  learn  the  trade  he  now  ufeth  j  c*th-jy8»  36*-' 
and  immediately  he  went  upon  the  ftage,  and  ever  fince  *v™  ,'veat!° 
continued  in  the  employ;  after  which,  being  with  his  174,175- 
jnafter  Gately  in  Middle/ex,  he  complained  to  the  juftices  fg*^  %]£*•" 
that  his  matter  did  not  teach  him  the  trade,  upon  which  l7]'es! 
they  difcharged  him ;  this  being  done,  Green  fet  up  the 
trade  of  mountebank  himfelf.    Mr.Nortbey  moved  to 
quafli  the  order,  the  juftices  being  willing,  becaufe  they 
were  impofed  upon  :  J  ft,  He  excepted  to  the  form  of  the 
order,  that  they  ordered  the  fervant  to  be  difcharged  from 
his   matter,    whereas  the  difcharge  fliould  be  mutual, 
idly,  Becaufe  die  ftat.  5  Eliz.  in  difcharging  apprentices 
is  confined,  and  extends  only  to  apprentices  mentioned  in 
that  claufe,  and  there  neither  furgeon  nor  mountebank  is 
mentioned :  And  though  a  furgeon  may  be  a  trade  within 
the  ftatute,  which  a  man  cannot  exercife  without  ferving  an 
apprenticeihip  to,  becaufe  that  claufe  of  the  ftatute  is  ge- 
neral j  yet  this  part  of  the  ftatute,  relating  to  the  difcharge 
of  apprentices,  extends  only  to  trades  there  mentioned. 
Per  Cur.  As  to  the  firft,  the  difcharge  of  the  fervant  is 
by  confequence  a  difcharge  of  the  matter ;  and  as  to  the 
fecond,  the  claufe  of  the  ftatute  relating  to  the  difcharge 
of  apprentices  is  general,  and  goes  to  all  manner  of  ap- 
prentices, even  to  thofe  of  merchants,  as  it  was  adjudged 
i*  Hawkfwortb'%  and  Hillary's  cafe,  1  Sound*  314.     But 
afterwards  the  .Court  was  of  opinion,  that  the  power  of 
difcharging  reaches  only  to  the  trades  mentioned  in  the 
ftatute,  among  which  a  furgeon  is  not.  mentioned ;  for 
that  though  as  to  the  ferving  feven  years  apprenticeihip, 
a  furgeon  comes  under  the  general  terms  of  arts  and  myf.        T  472  1 
terics ;  yet  the  power  of  difcharging  reaches  only  to  the 
trades  particularly  mentioned  (0),  and  this  point  was  not 
fthrred  in  HiOarfs  cafe ;  and  in  Hfatkin'%  cafe,  a  Keb.  822. 
Jftf/r,  C  J.  was  of  another  opinion. 

(a)  R.  ccntr.  Str.  663.  Mm.  cent.  \  Set/.  3d  edit.  5x5. 
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fJJlSV'5-  /^rlnhabitan.  Paroch.OfweUj«^ Woking* 

habitats  of  ""  [Pafch.  8  Will.  3.  B.  R.] 

Harwe'l.  3Salk. 

R5«JL  as*."4      AN  order  was  nude  upon  appeal,  fetting  forth.  That  by 

**  the  order  of  two  juftices,  upon  a  controverfy  before 

firaT  ^Sh^i thcm  between  the  pariQics  of  Wotoi^  and  OJkoeU,  a  poor 

Bucoocfuperfedc  perfon  was  removed  to  Ofwell,  and  that  upon  complaint  of 

an  original  order,  the  churchwardens  of  Ofwell,  the  feffions  ordered  their  or-. 

one^dtFa^f.  dcr  to  be  ^perfeded,  and  that  the  perfon  fhould  be  re- 

10.  Poft.  483,    moved  to  Waking  aforefaid ;  and  it  was  objected,  that  the 

608.  Comb.      a&  of  parliament  only  gives  the  feffions  power  to  affirm  or 

5*MQd?  356       W**{b9  but  not  to  fuperfede  an  order,  or  to  fufpend  it  for 

a  time ;  and  that  the  cafe  before  them  being  for  the  parifls 

of  Woking,  an  order  made  by  them  for  another  parith  not 

concerned,  viz.  the  parijb  of  Waking*  mud  be  void,  and 

that  the  word  aforefaid  would  not  help  it,  becaufe  Ofwell 

was  the  parifli  laft  mentioned.     Per  Cur*  Superceding  is 

not  a  proper  word,  for  there  is  a  difference  between  zfu* 

ferfedeas  and  a  repeat     A  commiffion  of  oyer  and  terminer 

that  is  fuperfeded  may  be  revived  by  procedendo  without 

granting  a  new  commiffion  ;  but  that  cannot  be  in  the  cafe 

of  a  repeal,  though  this  word  is  commonly  ufed  by  juftices, 

of  peace  upon  fuch  occafions ;  and  then  there  is  a  plain 

difference  between  Wmking  and  Woking*  for  by  what  ap« 

Ante  452.         pears  they  may  be  two  diftincT:  pariflies.  But  no  judgment 

was  given,  for  the  caufe  was  referred  to  a  judge  of  af» 

fize  (a). 

(a)  Vide  2  Str.  1168.    1  SeJJf.  ca.    prife,  he  made  by  the  juftices  wha 
280.  R.  1  Str.  6.  That  nfuperfcdeas  to    granted  it. 
an  order  may,  on  the  ground  of  fur- 


6.    Inter  the  Inhabitants  of  the  Parifh  of  St* 
Nicholas  and  St.  Helen. 

[Trin.  8  Will.  3.  B.  R.] 

whotwtlce      qiWO  orders  were  made  for  fettling  one  Rice,  a  poor 

S*vide Joft.™!  man>  ^C  ^  ty  two  juft*CC8>  ^c  other  by  the  fef- 

17.  2  Lct.  22.  (ions  on  appeal,  confirming  the  former.    The  fa&  was* 

Comb.  382.  Set.  J?^  being  fix  years  ago  legally  fettled  at  St.  Niehobfn* 

S.  c#aB"  ,9*#    clandeftinely  came  into  the  parifh  of  St.  Helen,  and  live4 

there  without  giving  notice  to  the  officers  of  the  parifli  of 

St.  Helen  during  all  that  time ;  they  fent  him  back  .to  the 

parifli  of  St.  Nicholas,  &c.     And  the  queftion  was,  Whe- 

T  aji  1       ther  living  in  St.  Helen's  fo  long  as  fix  years,  fhould  not 

induce 
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Induce  the  Court  to  prefume  notice  and  other  things  re-  5  Mo<1-  454* 
quifite  well  done,  to  gain  a  fettlement  ?  Et  per  Cur.  No 
perfon,  that  is  not  a  removable  perfon,  is  to  give  notice 5 
as  he  that  rents  a  tenement  of  10  /.  per  annum ,  a  fervant, 
feV.,  need  not  give  notice,  becaufe  they  cannot  be  difturb- 
<d:  In  this  cafe,  if  it  had  appeared  upon  the  order,  that 
the  pari(h  of  St  Helen  had  taken  notice  of  him,  and  looked 
upon  him  as  one  of  the  parifh,  as  by  relieving  of  him* 
ibaking  him  an  officer,  &c.  there,  after  fo  long  a  time,  we 
would  have  prefumed  notice  given,  becaufe  the  notice  need 
not  be  exa&ly  proved ;  for  the  churchwarden  to  whom  it  Vide  port.  pi.  17, 
was  given,  and  the  witnefles  attefting  the  matter,  may  be 
dead  ;  but  hereit  is  returned  on  the  order,  that  he  clan- 
deftinely  removed  himfelf,  fo  that  he  might  eafily  con- 
tinue in  the  fame  manner ;  wherefore  in  fuch  cafes  we 
muft  conftrue  the  ftatute  ftri&ly ;  and  therefore  the  order 
was  confirmed. 


7.    Inter  Paroch.  Trobridee  and  Wefton.       5  Mod.  3*5. 

*  °  S.  C.  Set  and 

[Mich.  8  Will.  3.  B.  R.]  Jj£"  *•«•  *** 

J  T  was  moved  to  quafli  an  order  of  two  juftices,  which  Informed  that 
*    recited,  Whereas  B.  is,  as  we  are  credibly  informed,  the  B- is  l|* '  P1" 

„i         /-f     f       if  .t  .  •         v       X     J       1         1  of  legal  fettle 

place  of  bis  legal  fettlement,  not  averring  that  it  was  the  place  mcn?p  -,u.  vide 
of  his  laft  legal  fettlement,  as  it  ought}  for  that  the  ftatute  poft.  pi.  *3, 26, 
(ays,  the  poor  perfon  fliall  be  removed  to  the  place  where  *  W"  W1*^' 

t  '  1    *T 1       V i     f     1    1  1  •  /i     1  lb.  Comb.  413. 

be  was  laft  legally  fettled ;  and  it  was  qualhed.  5  Mod.  337. 

Notes  Mich.  3  jAm.  J?.  R.  it  was  held,  that  legal  fet-  i*t.  and  Rem. 
tkment,  and  laft  legal  fettlement,  are  the  fame  thing,  be-  j*,/^*  £**■ 
Wfc  by  every  new  fettlement  the  precedent  is  discharged. 


8.  Anonymous. 

[Mich,  8  Will.  3.  B.  R.] 

AN  order  was  made  by  two  juftices  to  remove  a  poor  RcmoYing  need 
perfon,  and  exception  was  taken,  that  it  did  not  ap-  jj^^wfion"1 
P«r  by  the  order  that  the  juftices  were  of  the  divifion,  or  poft.^i!^©00' 
that  either  of  them  was  of  the  quorum  :  The  laft  was  held  Comb. 28 5, ^x\ 
*  good  exception  (a,)  but  the  firft  over-ruled,  for  in  that  the 
ftatute  is  only  directory. 

M  Bv  ftat.  16  G.  2.  c.  27.  No  or-    ing  that  one  of  the  juftices  is  of  the 
der  lull  be  fet  aiide  for  not  expreff-    quorum* 
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^t'c?''     9-    ^fcr  Inhabitant  Chittinfton  WPenhurft. 

[Mich.  8  Wifl.  3.  B.  R.] 

Oae  jttfKcc  for      AN  order  for  removal  of  a  poor  perfon  was  qtralhed,  be- 

7FZ  qJ™L!*  "  caufc  *  was  not  feid  **  onc  of  tlxc  ji***  *"*  of 
Vide  6  Mod.  the  quorum.  Hilt>  C.  J.  faid,  This  had  been  doubted,  and 
180.  5  Mod-  perhaps  •  adjudged  otherwife  before ;  but  that  he  was  of 
s^p^m?  a  different  opinion  ;  for  this  being  a  fpecial  authority,  it 
530!     '      '  mull  appear  to  be  purfued  (*)• 


* 


[474] 


(a)  Vide  note  to  preceding  cafe. 


10.     Dominus  Rex  vcrfus  Dobbyn. 


jnftctt  refiding     a  N  order  of  two  juflices  was  qualhed,  becaufe  it  did  not 
JU^SSh^  appear  they  were  jufticcs  of  the  county*  or  for  the 

S.C.  5  Mod.     county,  but  only  reGding  in  the  county. 

3*9.  called  Rex 

let.  Turner.    Vide  poll.  pi.  16  &  34.  %  Sell*.  Ca«  76.  Bar.  Set.  Ca.  *$• 


1 1.    Dominus  Rex  vcrfus  Turnock. 
[Mkh.  8  wui.  3.  B.R.] 

Orden  made  up-  |  N  D I C  T  M  E  N  T  for  rcfufing  to  relieve  and  maintain- 

mufftfat  the*'  £lhs*  thc  wifc  of  his  fon  John  T"rnock>  according  to 

^uvter-fcffioot.  an  order  made  in  the  feflions ;  which  order  was  fet  forth 

S'  f\Q°h^'      m  ^e  *n^^mcnt  *H  &**  ***&*>  ▼»•  -Ad  generalem  feflht*  pa-> 

tUmeo^Rex  r.    «*  UnU  *Pui  Marlb.  in  &T  pro  com.  Wilts,  bfc.g  and,  at  the 

Ciuroock.         motion  of  Mr.  Eyre,  the  indi&mcnt  was  quafhed,  becaufe 

the  order  was  only  laid  to  be  made  at  the  general  feflions, 

and  not  at  the  general  quarter-feflions ;  for  the  quarter* 

feflions  are  appointed  by  2  27.  7.  c.  4.,  though  it  appears 

by  the  fame  ftatute,  that  there  may  be  a  general  feflions 

at  other  times;  and  43  Elzz.  c.  i.f%  7.  appoints  orders  in 

thefe  cafes  to  be  made  at  the  general  quarter-feflions* 


12,     Inter  Inhabitan.  ^Much-Waltham  and 
Peram  in  Eflfex. 

[Mich.  8WUI.3.  B.R.] 

Set.  and  Rem.  \yf  R.  Comyns  moved  to  qualh  an  order  of  feflions  for  the 
u*^°J£  .  fcttlement  of  *  baftard-child  of  E.  L.  She  being  big 
mg  an  Ukgaior-  with  child,  a  little  before  her  delivery  was  removed,  by  the 

order 
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tarder  of  two  juftices  of  peace,  from  Much-Waltbam  to  <*«•  °r  wmotmi 
Peram;  before  the  next  feffions  Ihe  was  delivered  at  Pe-  w*x!*vu* 
mm  of  a  baftard-child.     At  the  feffions  Peram  appealed,  1  Saik.  in. 
and  the  juftices  adjudged  the  woman  to  be  legally  fettled  Poft-  485j  5*8* 
at  Much-Waltham,  and  ordered  her  to  be  fent  back  thi-  *]*"  Buift.3'49. 
ther ;  after  which  an  order  was  made  for  fettling  the  child  earth.  397. 
at  Peram,  which  Comyns  moved  to  quafh,  becaufe,  though  5  Wod-  »<*• 
regularly  baftards  mult  be  maintained  where  born ;  yet  in 
this  caie,  where  there  feems  to  be  a  contrivance,  it  (hall 
not  be  fo,  as  in  Turning's  cafe,  2  Bui.  349.     Whensoever 
an  order  is  reverfed,  all  things  happening  fubfequent  there- 
unto, (hall  be  avoided  thereby:  This  child  being  born 
pending  the  order,  lhall  be  efteemed  in  law  to  be  born  in 
that  pariih  whereunto  the  mother  on  the  appeal  is  returned 
back.    The  Court  feemed  to  agree  to  this  ,  and  a  rule  was 
made  to  {hew  caufe,  but  none  was  fhewed. 


13.    The  Cafe  of  the  Pariih  of  Amner.  [  475  1 

[Mich.  8  Will.  3.  B.R.] 

TH  E  cafe  was,  at  the  complaint  of  the  churchwardens  Seffions  on  ap- 
of  Terrent-Keinfton  in  Dorfetjbire,  to  Sir  John  Morton  ^  ^"^  ^ 
and  John  Gould,  two  juftices  of  the  peace  of  the  faid  coun*  n°otapai^y,  Pj>oft! 
ty,  concerning  a  poor  man  and  his  wife;  they  the  faid  pi.  20, 25,  32* 
juftices  adjudged  him  to  be  laft  legally  fettled  at  Tirrin-  f£^5]|^a 
Crawford,  upon  which  they  appealed ;  and  there  it  was  2£g.a 
ordered,  that  it  appearing  to  the  feffions  that  he  was  laft 
fettled  at  Amner,  therefore  they  difcharge  Tirrin-Craw- 
firdf  and  order  the  poor  man  to  be  removed  to  Amner : 
.This  was  quaffied  upon  the  motion  of  Mr.  Serjeant  Gould,  comb.  2S6. 
becaufe  this  was  to  make  an  original  order,  which  the  juf- 
tices at  feffions  have  no  power  to  do ;  tbey  might  have  re- 
verfed the  firft  order,  and  ordered  the  party  to  be  carried 
back  to  Terrent-Keinjlon,  but  they  could  not  remove  the     . 
party  to  Amner,  a  third  parifli,  who  was  no  ways  con- 
cerned in  the  order  or  appeal  \  and  if  they  are  really  charge- 
able with  it,  it  muft  be  at  the  complaint  of  Terrent-Keiu* 
Jlon  to  two  juftices  of  the  peace. 


14.     Inter  the   Inhabitants   of  the   Parifli  of 
Chittinfton  and  Penhurft. 

[Mich.  8  Will.  3.  B.  R.    Fide  ante.  pi.  9.] 

AN  order  was  made  to  remove  a  poor  perfon  from  Chit-  Authority  *•**• 
tinjhn  to  Penhurft,  and  this  was  quaffied,  becaufe  it  to ^rtb?* 
was  not  (aid  that  one  of  the  juftices  was  of  the  quorum*  Slai^purfuci. 

Holt, 
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vide  Farefl.  99.  Holt,  C.  J.  faid,  that  fome  indeed  had  been  of  opinion  that 
s!  c!  ^iSod!9"  an  OTC*cr  was  g°°^>  notwithftanding  this  onuflion,  and 
311.  Set.  and  perhaps  it  has  been  fo  adjudged  \  but  he  was  of  opinion, 
Rem.  171.  Holt  that  this  being  a  fpecial  authority  tojufticesout  of  feffions, 
507 '  it  ought  to  appear  that  that  authority  was  exadly  pur- 

fued. 


15,    Dominus  Rex  verfus  Matthews. 
[Hill.  8  WilL  3.  B.  R.} 

Upon  motion  to  XJf  R.  Montague  moved  to  quafii  an  order  for  maintain* 
J^0^^ F      .      ing  a  baitard-child :  ift,  Becaufcit  was  not  {aid  the 
puted  father  ""  cn*M  was  likely  to  become  chargeable  :  And,  2<Uy,  The 
jnuft  be  prefent    defendant  was  ordered  to  pay  i8</.  per  week  indefinitely 
jS^Tbl  Ret  w>thout  limiting  any  certain  time.    Shower  anfwered,  that 
398.       '        no  order  relating  to  a  baftard-child  can  be  quathed,  except  < 
the  reputed  father  be  prefent  in  court,  quod  Curia  comej/tt : 
however  this  being  a  hard  cafe,  a  rule  was  made  to  (hew 
caufe ;  and  being  ftirred  again  the  next  term,  the  Court 
would  not  quafh  it  till  the  reputed  father,  came  into  court  1 
and  the  firft  exception  was  over-ruled  \  for  it  is  (elf-evi- 
dent that  every  baftard-child  is  likely  to  become  charge- 
able. 

16.      PurnaHV  Cafe. 
[HiU.  8  Will.  3.  B.R.] 


Rem.  140.        according  to  the  ftatute  43  Eliz.  c.  2. 


17.     Inter  The   Inhabitants  of  Talbury  and 
the  Hamlet  of  Fofton  in  Scropton.    . 

[Hill.  8  Will.  3.  B.R.  S.C.  Foley,i23.] 

Nothing  win         AN  order  was  made  by  two  ju  dices  of  the  peace  in 
uSfoT?"  Derby/bire9  to  remove  Robert  Floud  to  Fofton  in  the 

makeTlttJe-     pariQi   of    Scropton.     Upon  appeal  the   firft   order  was 
mem  that  is  not  quafhed,  and  the  party  ordered  to  be  removed  to  Talbury, 

JwffcM?*   and  lhc  matter  °*  fa£k  bdn8  now  ^^  fp^^y to  thc 
e.  1 1.  Ante',       Court ;  the  cafe  was, 

fLS.  Comber.       Floud  was  born  in  Talbury,  and  ferved  feven  years  appren- 

4sT.  5MOd*      ^""P  Acre,  which  ended  in  the  year  1693,  ^ncc  l^9i 

he  lived  in  Fofton  and  other  places  out  of  die  parilb  of  TaU 

bury% 
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Jorv,  and  the  blackfmith  that  lived  at  f^#7  dying,  and 
the  inhabitants  wanting  one,  in  1694  Floudvrtnt  thither, 
and  rented  the  (hop  and  a  chamber  of  the  widow  of  the 
former  blackfmith  for  a  year,  at  52/.  per  annum,  with  the 
confent  of  the  bailiff  of  the  lord  of  the  manor :  Here  he 
worked  pubRcly,  was  publicly  employed  by  the  pariflrio- 
ners,  and  particularly  by  the  bailiff  of  the  lord  of  the 
manor,  the  vicar,  and  the  juftice  of  peace ;  and  now 
having  never  given  notice,  nor  rented  a  tenement  of  10  /• 
fer  mnmm%  or  excrcifed  any  office,  the  queftion  was, 
Whether  this  public  way  of  living  was  not  tantamount  and 
equivalent  to  notice  in  writing,  which  was  only  defigned 
to  prevent  clandeftine  entries  and  livings.  Etpur  Cur^ 
This  public  notice  taken  by  the  parifli  might  perhaps 
haveutisfied  the  ftatute  1  Jac.  2. ;  but  there  being  doubts  earth,  aS. 
coaeeraing  the  notice  preloribed  by  that  ad,  die  3d  and 
4th  JT.  & M*  c.  si*  was  made  to  explain  it,  and  this 
latter  ftatute  hath  particularized  the  notice,  and  what 
Aail  be  tantamount  to  it,  and  what  not  (a)  \  but  this  is  not 
airnig  the  particulars  of  the  ftatute  $  for  which  reafon  the 
#rder  was  confirmed. 

(*)  £.**>•  aJStof.  s^d.  124.  FoUy  no.  Str.  835-  A/.534- 

18,     HattonV  Cafe.  [477  ] 

[Hill.  8  Will.  3.  B.R.] 

AN  order  was  made  by  five  juftices  to  maintain  a  Order ofbaftardf 
***  baftard-child ;  and  it  was  objected  by  Brodcrict,  under  the  hands 
that  the  complaint  is  not  faid  to  be  by  an  v  parrm  or  officers  Pf  ™ore  thMJ  **• 

A»  ■  r  t  r  i  •   1    ;         '      •       x     ■       c  1   juices,  well. 

there,  but  only  of  a  town  which  may  include  feveral  poit.  9\  2Z. 
parishes;  but  the  Court  held  that  well  enough.     2dly,  Mod.  Cafes  i?o. 
That  the  order  is  under  the  hands  of  five  juftkes,  whereas  |^  ^  and 
it  fhould  be  only  the  two  next ;  but  the  Court  held  that        "  *'  " 
well,  for  the  ftatute  is  not  reftri&ive  to  two,  but  there 
auift  be  two  at  leaft.     3dly,  That  it  does  not  appear  that 
cither  of  thofe  was  a  juftice  of  quorum ;  upon  this  it  was 

2 lamed,  but  the  party  was  bound  to  appear  at  the  next 
/Sons. 

19.     Inter  Inhabitan.  Cockfield  and  Boxftead. 
[Hill.  8  Will. '3.  B.R.] 

j4NNE.„T*lbj  wo*  by  order  removed  from  Cochfield  to  Scffions.  Com. 
•"   to  Boxftead;  anatthis  order  being  appealed  from,  was  ber.  418.  s.  c. 
confirmed  at  the  feffions ;  but  the  feffions  after  that  made  *«"•  ™d  Re*» 
an  order  of  review,  and  quafhed  the  former  order  of  fef-  >77> 

fionsf 
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fions,  bccaufe  made  by  furprife.  Et  per  Cur,  The  order 
of  review  mult  be  quafhed*,  for  the  juftice*  have  no 
power  after  the  firft  feffions. 

20.    Dominus  Rex  verfus  Harding. 

[8WUI.  3.  B.R.] 

StlHoni  cannot  a  Certiorari  was  dire&ed  to  the  lord  mayor  and  juftices 
tefdete^ned  *  of  peace  of  London,  to  remove  an  order ,  before  filing 

fey  another.        whereof  a  procedendo  was  prayed :  the  fad  was,  the  fer- 
Antepl.  13.       vant  of  one  Harding  complained  to  the  feffions,  that  her 
S.°C.P  Sett*  and  n**"^  wa8  lti  wear  to  her  for  wages :  On  hearing  the 
Aeml  269/       matter,  both  parties  agreed  to  refer  it  to  Sir  Thomas  Lane, 
late  lord  Mayor,  to  be  determined  ;  which  was  done  ac- 
cordingly by  order  of  feffions :  He  made  an  award  or  or- 
der, but  before  report  made  thereof,  this  certiorari  was 
now  brought,    whereon  a  procedendo  was   now   prayed* 
Et  per  Cur.    A  judge  of  nifi  prius,  by  confent  of  parties, 
may  make  a  rule  to  refer  a  caufe,  but  the  feffions  cannot 
do  fo,  though  by  confent  (a) :  They  may  refer  a  thing  to 
another  to  examine,  and  make  report  to  them  for  their  de- 
termination, but  cannot  refer  a  thing  to  be  determined  by 
the  other ;  and  therefore  the  certiorari  was  filed,  and  no 
procedendo  granted. 

{a)  Vide  Stiles ^54.,  Cold.  30.  5  T.  R.  279. 

[478  ]  21.  Inter  The  Inhabitants  of  the  Parifli  of 
St,  Mary  le  More  and  Heavy-Tree  in  De- 
vonfliire. 

8ettlamentfby  JjytCTvn*  fettled  at  Heavy-Tree,  and  afterwards  went 
pwilhrates.  *nto  Ac  parifh  of  St.  Mary  le  Mere  in  Exeter,  and 

vide  poft  513.    took  a  houfe  there  of  one  pound  per  annum,  wherein  he 

'V'  "show  **vc<*  a  vcar  am*  a  ^a^*  anc*  Pa^  ^c  rates  am* taxcs  **uc 
fa. Comb. 284,  f°r  tnc  &"*  houfe;  and  the  juffice  at.  feffions  held,  that 
410.  Mod.  the  rate  for  a  houfe,  without  a  rate  on  his  perfon,  was 
Cafes  3*.  not  fuffident  to  make  a  fettlement(a) ;  but  the  Court  of 

King's  Bench  quafhed  this  order  for  this  caufe,  and  held 

him  fettled  at  St.  Mary  le  More. 

(a)  Vide  8  Mod.  38,  Bur.  S.  C.  465.  between  him  and  the  public.   Per  Cur* 

73,  522,627*     Cold.  103,  276,365.  Rex  v.  Rainbam,  5  7*.  J?.  240.   The 

2  Conft.  233,     Per  Lord  Mansfield,  in  feffions  xnuft  decide  the  fadtA  whether 

Rexv.  St.  Lawrence,  Cold.  379.    The  the  rate  is  upon  the  landlord  or  the 

occupier  moil  be  prefomed  to  be  rated,  tenant, 
againft  whom  the  firft  remedy  lies,  as 


$rttr*  of  Siuflto  of  tte  Jptace,  47$ 

22.     Dominus  Rex  vcrfiu  Beard. 

AN  order  made  by  two  juftices  of  the  peace  in  Sujex,  ***?.**** . 
adjudged  Beard  to  be  the  father  of  a  baftard-child,  ^SeSSt 
\rhich  was  quaftied,  becaufe  it  appeared  thereby,  that  the  one  juftice  only. 
examination  of  the  woman  was  by  one  juftice  only,  AgntepPft  %{  I0* 
though  die  ordering  part  thereof  was  faid  to  be  made  p0'^.  ^  ^5°* 
by  both  (0) ;  and  Beard  was  bound  over  to  the  next 
feffions. 

*     {a)  R.  see.  6  Mad.  1S0.  Vide  %  Bl.  Rep.  1017.  And.  238. 

23.    InUr  Inhabkan.  St.  Giles  Gripplegate  and 
Hackney. 

[Pafch.  9  Will.  3.  B.R.] 

Tl/HEREAS  complaint  has  been  made  to  us,  that  Pl*«  °f  1»* 
W    Eii^t  p^rd,  wifc  of  Uriel  Fulfil  is  lately  ^K- 
come  mto  the  panlh  of  St.  Giles  Crtfip/egate,  and  is  likely  cd.    vide  ante 
to  become  chargeable  to  the  fame  ;  and  whereas,  on  oatn  P1-  7-  poftpL 
made  by  the  faid  Eliz.Fulford,  it  appears  that  her  huf-  jj,  J,^. 
band  was  laft  legally  fettled  at  Hackney;  thefc  are  there-  ib.  Comb.  413. 
fore,  life.  Quaflicd,  becaufe  there  is  no  judgment  of  the  Dou«"  66l# 
juftices  concerning  the  laft  legal  fettlement,  but  only  the  ^37#^  Str,71- 
oath  of  the  woman. 


24.     Dominus  Rex  vcrfus  Barebaker. 

[Pafch.  9  Will.  3.  B.R.] 


o 


RDER  upon  H.  adjudging  him  to  be  the  father  of  a  to  maintain  hit 
baftard-child,  and  ordering  him  to  pay  3  /.  per  week  *»&***  till  the 
till  the  child  attain  the  age  of  fourteen  years,  was  held  sXf  m£uJ£ 
naught ;  for  they  have  no  authority  but  to  indemnify  the  1  vent.  no. 
pariih,  by  obliging  him  to  maintain  the  child  as  long  as  it  *  Keb*  a3- 
Audi  be  chargeable  to  the  parifh  (*).  J^V  c? 

Ante  I2X.    Black.  234.    Set  and  Rem.  145. 

(«)  R.  That  order  to  pay  till  nine  years  old  is  good,  2  Str.  788. 

•  25.  Anonymous.  [4791 

[Pafch.  9  Will.  3.  B.R.] 

A  N  order  made  by  two  juftices  of  the  peaeo  for  fettling  Where  the  fef- 
-"  a^  poor  perfon,  was  quaflicd  by  the  feflioris  ;  but  be-  ^q  "f^ 
caufc  it  did  not  appear  that  it  came  before  them  by  way  lpp^'r  Huoa 

of 
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appeal.    Ante     0f  appeal,  without  which  they  have  no  jurifdi&ion,  this 

(&'££*     OTd«  <>f  ^ffio°8  *»  qUafl«ed  (*)• 

Jerrifba's  Cafe,  Comb.  445.  Sec.  and  Rem.  176.   Skin.  671.  5  Mod.  3*8.  Cafes  B.R*  xji* 

(«)  Vide  Comb.  133.     Bur.  S.C.  276. 

26.  IntcrTht  Inhabitants  of  Berry  *?*</  ArundcL 

[Paf.  ^WiH.s.  B.R.] 

«^tfi*k!'  \17HE.REAS  complaint  hath  been  made  to  us,  that 
taTSikmcnt.  Jacob  Duchln  with  his  wife  and  children,    came 

Poft.  491,  &c.  from  his  place  of  abode  and  laft  legal  fettlement  in  Berry 
?k &ame pi. 7.  to  Arundel;  we  therefore  require  y&u,  tSV.  naught; 
397.  Comb.  f°r  there  *s  no  adjudication  of  the  juftices,  which  was  his 
413.  s.c.  Set.  laft  legal  fettlement,  but  only  a  complaint,  that  Berry  was, 
Si^'i!57"    wkich  dotk  not  appear,  whether  true  or  falfe. 

(637).  Str.  73, 

27.     Elizabeth  AfhleyV  Cafe. 

[Trin.  9  Will.  3.  B.  R.] 

Rdkm  *\^  HT  ^O  orders  were  removed  by  certiorari,  but  the  re* 
^ce,°ui.  Vide  tum  wa8  qua&ed  5  becaufe  the  return  in  the  fchednle 

Pa.  431/699,    annexed  to  the  writ  was  not  made  by  two  juftices,  but  by 
7*i«  s.  c.        the  clerk  of  the  peace,  who  was  not  the  perfon  to  whom 
Cafe  B.  R.  138.  ^c  certiorari  was  direfted,  and  thereupon  a  new  certiorari 
Set.  and  Rem* '  was  granted. 
•59. 

28.     The  Cafe  of  Chefterfield. 

[Trin.  9  Will.  3.  B.  R.] 

°maT  te  "n-  y-S-R-R/SOWwasa  fervant  to  Sir  Paul  Jenlinfin  iif 
•WtWrd  p^fon!  */  Waltham  *  afterwards  he  left  his  fervice  and  was  p\it 
the  femntnot '  out,  by  his  mafter  Sir  Paul  Jenhinfon,  to  a  barber  in  Ch§JL 
fcjjt  party,  terfteld,  who  was  to  teach  him  to  Ihnfe  and  make  periwigs, 
■readceftipr  ^r  which  he  was  to  have  5  /.  from  Sir  Paul.  Jerrt/on 
Pojt  533.  s.c.  continued  a  year  in  this  employment,  according  to  cove* 
$lMod67'#8  natlts  between  Sir  Paul  arid  the  barber,  to  which  Jtfrtfon 
Catth.400/  was  no  party;  and  the  Court  adjudged  that  this  did  not 
Comb.  445.       make  a  fettlement  at  Chejltrfield%  becaufe  it  was  no  fervice  » 

5l*  CaV1!*    anc*  *at  ^c  **"*  J€rrVon  was  thereby  no  more  t'ian  * 
4  3I*    boarder  there  for  his  education,  which  is  no  fervice  to 
make  a  fettlement. 
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29.    Dominus  Rex  verfus  Brown, 
[Trin.  9  wm.  3.  B.R.] 

A  N  order  was  made,  adjudging  Brawn  to  be  the  father  Appal  from  or- 
"  of  a  baftard-child,  May  2,  1696:  And  in  the  jjfi-  ^^^J 
cbaelmas  feflions  following  the  faid  order  was  difcharged.  fir&  fcflbni  after 
Now  both  orders  being  here,  the  latter  was  quafhed,  becaufe  notice  to  the  fa- 
it did  \tnf\  appear  thereupon,  that  Michaelmas  feflions  was  ^.of  ^tf ,fl 
the  firft  feflions  after  notice  given  to  the  reputed  father  of  pi.  nf  16.  Poft. 
his  being  fo  adjudged;  for  though  18  Eliz.  appoints  the  pl«  34-  Comb. 
appeal  not  to  be  to  the  firft  feflions  after  the  order  of  the  44S*  s*  c' 
t*o  juftices,  but  the  firft  [general]  feflions  after  the  party 
^th  notice  of  the  faid  order;  yet  by  the  ftatute  of  H.  5.  * H. 5.  c.4. 
there  might  be  a  feflions  intervening,  as  in  this  cafe,  be- 
*?*ecxi  the  order  by  the  two  juftices  and  the  order  of  fef- 
«ons  ;  and  it  muft  appear  on  the  order  that  this  was  the 
a£  £&etlcral]  f^ffions  after  notice  had  of  the  former  order : 
After  r»  which  the  firft  order  by  the  two  juftices  was  quafhed, 
^ufe  there  was  an  adjudication  therein,  that  the  reputed 
father  fhould  pay  a  certain  fum  weekly,  till  the  child  be  of 
fever*  years  of  age;  whereas  they  cannot  charge  the  father 
fox  a  ny  certain  determinate  time,  but  as  long  as  the  child 
Mill  l^  chargeable  to  the  parifli. 


30.    Elizabeth  AflileyV  Cafe. 
[Trin.  9  Will.  3.  B.R.] 


E*J 


CEPTION  was  taken  to  an  order  of  two  juftices,  Tufticw  need  not 
to  remove,  &c9  becaufe  it  was  not  faid  that  the  two  ^ / ^  ^  of 
juftices  ^gpg  0f  jjjg  Jivifion,  according  to  13  to*  14  Car.  2,  Ante^piT 
&d  **&n  allocatur ;  for  die  Court  held  the  ftatute  as  to  this  Comb.  x8 5, 400. 
to  be   only  directory,  and  not  rejlritlive  or  qualificatory,  as  5  M°*.  32a. 
t"*1  of  the  quorum  is. 


31*    Jnttr  The  Inhabitants  of  Dimchurch  and 
Eaftchurch. 


[Hill.  9  Will.  3.  B.  R.] 


J***    order  was  made  at  the  quartcr-feflions  originally,  Order  for  mak- 
fetting  forth,  That  whereas  the  parifh  of  Dimchurch  ^^^ 

wa«  rv        11  «i  1    1  •  /1       r  r>    n  t        f    contributory  to 

j"j  °Verburdened  with  poor,  and  the  parilh  of  hajtchurch  thc  poor  of  ano- 

^^o  poor,  the  parifli  of  Dimchurch  fhould  be  annexed  &«•    Comb. 
*  **  parifli  oiEaflchurcb,  and  that  the  occupiers  of  lands  *♦*' 3C9' s"  C# 
vo«L.II.  G  there 


4?o  t  ffitDcw  of  Juftfcw  of  t|)c  l&arc. 

Set.  and  Rem.  there  fhould  contribute  20  /.  per  annum y  by  equal  monthly 

4  t!  R.^l!3  payments  to  Dbnchurcb,  as  long  as  that  was  overburdened 
j  Str.  56.'  z  Stn  with  poor,  and  Ealichurch  had  none :  And  it  was  obje&ed 
1 144.  Comb,  by  Mr.  Bremer ■,  tnat  the  juftices  of  peace  cannot  alter  pa- 
5°9'  riflies  and  annex  one  to  another,  2dly,  That  the  feflion* 
f  m  o  *  I  cannot  make  an  original  order  (<?).  Per  Holt,  C.  J.  TheTe 
*■  *       J  are  two  ways  by  43  jBViz.  to  make  one  parifli  contributory 

to  the  poor  of  another  parifli,  viz.  either  the  juftices  may 
tax  particular  perfofts  in  aid  to  that  parilh  which  cannot 
Skin.  158,555.  relieve  its  own  poor;  or  they  may  aflefs  the  whole  parifli 
in  a  certain  fum,  and  leave  it  to  the  churchwardens  and 
overfeers  to  levy  the  fame,  or  particular  perfons,  which 

5  Mod.  397.      was  well  done  in  this  particular  cafe ;  but  fo  much  of  it 

as  concerns  the  annexing  of  the  pariflies  is  void,  and  the 
reft  good.     But  the  Court  took  time  to  advife. 

(a)  This  was  ruled,  Comb.  25.     5  Mod.  397.  Foley  32, 

32.    Inter  Inhabitan.  Paroch,  Downhead  and 
Broadchalk  in  Wilts. 

[Hill.  9  Will.  3.  B.R.] 


Ate  order  eon.  **pWO  juftices  of  the  peace  1 
*£££&  }      7<*>»  R°i»<frrd,  his  wife  _ 


made  an  order  to  remove 

fp^££    x       John  Rainsford,  his  wife  and  three  children,  from 

to  a  parifh  not     Ronvborough  in  Somer/e(/birey  to  Broadchalk  in  Wilts%  which 
party,  he  muft    order,  on  an  appeal  to  the  quarter-feffions,  was  confirmed; 
originaTorderf     a^tcr  x^  Rainsford,  with  his  wife  and  three  children, 
videantr,pU     came  into  the  parifli  of  Downhcad;  whereupon  two  juf- 
»3>  *°>  *5«        tices,  reciting  the  former  order  and  confirmation,  ordered 
him  to  Broadchalk :  And  now  it  was  objefted  to  this  order, 
that  it  did  not  appear  that  one  of  the  juftices  was  of  the 
quorum.     Mr.  Northey  on  the  other  fide  argued,  it  was  not 
necefiary  here,  became  it  was  not  an  original  order,  but  an 
order  made  in  purfuance  of  an  order  of  feflions.     Et  per 
Cur.  A  fettlement,  by  order  upon  appeal,  binds  all  pap- 
ties  :  If  the  poor  man  goes  to  the  parilh  from  whence  he 
is  removed,  the  feflions  muft  fee  their  order  obeyed ;  but 
if  he  goes  to  another  parifh  not  concerned  in  the  appeal, 
then  it  is  proper  for  two  juftices  of  the  peace  to  remove 
him  to  the  parifh  where  he  was  fettled  by  the  feflions  by 
original  order;  but  then  it  muft  appear  therein  that  one  of 
them  was  of  the  quorum  (l>).    Quafhed. 

(£)  By  flat.  26  G.  2.  c*  27.,  this  is  no  ground  for  reverfmg  an  order* 
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33.  Inter  Inhabitan.  King's  Norton  in  Wigorn 
and  Swolhill  in  Warwic\ 

[Hill.  9  Will.  3.  B.  R4] 

A  ft  order  was  made  to  remove  a  poor  woman  from  Tarty  9^.er  of  **• 
71  in  W*rcejlerjbirt%  to  Swolbillm  Warwick/hire s  after-  ^SJmSL 
^ards  two  juftices  in  Wamoichjbire  made  an  order  to  re-  ri&es,  tin  re- 
»orehcr  to  JfrW/  Norton  in  tVortefterfbire ;  whereupon  ***-.  vw« 
^ojuaiccs  olWorctJterJtnrt  fent  her  back  to  fattM//,  J'/SifiJ^ 
*nd  upon  an  appeal  to  the  fe  (lions  in  Warv>ickjbire%  the 
juftices  confirmed  her  Settlement  at  Kings  Norton^  and 
™n  an  order  was  made  by  two  juftices  of  the  peace  to 
execute  the  faid  order :  All  thefe  orders  being  brought  up 
y  ***ti$Mri,  Cartbcw  moved  to  quafh  all  except  the  firft, 
«|  the  others  being  made  coram  nonjudice ;  for  when  an 
original  order  is  made,  it  binds  all  perfons  until  it  be  fet       [  4^  J 
*&te9  and  it  cannot  be  fet  afide  but  on  appeal  to  the  fcf- 
*on«.      Mr.  Nortbejt  on  the  other  hand,  infilled,  that 
though  in  this  cafe  two  juftices  could  not  fend  the  woman 
fade  again  to  Tartey,  vet  they  might  fend  her  back  to  a 
third  place,  as  Kings  Norton  is  in  this  cafe ;  fo  that  as  to 
&ngs  Norton  it  is  but  an  original  order ;  but  the  Court 
teemed  to  be  of  another  opinion,  for  then  King's  Norton 
might  fend  to  Yarky%  and  there  would  be  a  perpetual  cir- 
cuity; but  feeing  in  this  cafe  Kings  Norton  had  appeared 
^thefeflions,  and  had  been  concluded  there,  they  would 
not  quaih  the  order;  and  feveral  other  queftions  arifing,  all 
****  referred  to  a  judge  of  affize. 

34.     Dominus  Rex  verfus  Shaw. 

[Trin.  10  Will.  3.  B.R.] 

AN  order  was  made  by  two  juftices  of  the  peace,  adjudg-  Appeal  from  «* 
0  ing  Shaw  to  be  the  reputed  father  of  a  baftard ;  where-  ^  ^^J 
*P<>ii  he  appealed  to  the  next  quarter-fef&ons  of  the  peace,  general  fcffioni. 
wter  notice,  where  the  order  of  the  two  juftices  was  dif-  .*ntrf  pi.  »i, 
^ged;  and  now  it  was  here  moved  to  quafh  the  order  l^*|19** 
°*  fcffions,  becaufe  by  the  ftatute  the  appeal  muft  be  to  the  s!  c.P    3  " 
J011  general  fcflions,  and  there  might  have  been  a  general  Carth.455.  Set 
feffiona  before  the  general  quarter-feffions,  as  in  London  c^bT^U\. 
^  Middle/ex,  where  there  are  four  general  feflions  in  a 
£**>  befides  the  general  quartcr-feffions  (a).    Quafhed 
fa  *•  fault. 

M  R.  cant.  3  T.  R.  496.;  and  faid    pear  to  be  one  of  the  moll  accurate  in 
J*  Gfftar,  that  this  cafe  docs  not  ap-    SM.  Reforts. 

Ga 
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Order  to  remove 
A.  and  his  fa- 
mily, ill  for  ge- 
ncralty.  Porl.pl. 
41.     Farefl.  54. 
Comber.  47 8, 
479.  Poft.  52S. 


ViJeStr.  114. 
Foley  278. 


35.    Anonymous. 
[Mich.    10  Will.  3.   B.  R.] 

A  N  order  made  to  remove  three  men  and  their  families 
■**  was  quafhed,  quia  too  general ;  for  fome  of  their  fa- 
mily might  not  be  rcmoveable.  If  a  man  fettled  at  A. 
marries  a  poor  woman  who  is  fettled  at  B.f  and  has  chil- 
dren by  a  former  hufband ;  his  wife  (hall  be  removed  with 
him  to  A.f  but  her  children,  fuch  of  them  as  are  above 
feven  years  old,  fliall  not  be  removed  j  thofe  under  fhall 
be  removed,  but  that  only  for  nurture ;  for  they  (hall  be 
kept  at  the  charge  of  the  other  parifh :  But  fuch  a  general 
order  fweeps  all  away. 


Fir  ft  ord?r  fa-1- 
inc,  all  lubt'e- 
cuenc  U\\  U  the 
ground. 


36.    Anonymous. 
[Mich.     10  Will.  3.    B.  R.] 

pER  Ncrthcy,  it  wns  fettled  in  the  cafe  of  Woaton-Baffef, 
-*  that  if  the'iirft  order  be  naught,  no  fubfequent  oTder 
on  an  appeal  can  make  it  good.  Hill.  11  W.  3««B.  R* 
Same  rule  was  taken  by  Holt,  C.  J.  and  both  orders 
quafhed ;  and  Trin.  2  Ann.  the  fame  refolutton  between 
Sehn  and  Ripley. 


[483]      37.    The  Cafe  of  the  Parifh  of  St.  Leonard 

Shcrcditch. 


On  appeal 
Jrcm  a  poor's 
rate  the  lcflions 
may  quafli  the 
whole,and  make, 
or  other  church- 
wardens, ice.  to 
make  a  new  rate. 
Vide  ante  4-2. 
Firefly  10.  Set. 
and  Rem.  236. 
S.  C.  Holt  50S. 
Carth.  464. 
Caics  B.R.2 11. 

Catth.  58. 


Vide  4  Bur. 
7460.  5  Bur* 
2634.     Cowp. 


[Mich.  10  Will.  3.  B.  R.] 

'T'HE  churchwardens,  LV.  made  a  rate  fof  felief  of 
*  the  poor,  which  was  confirmed  b?  two  ju  ft  ices,  and 
therein  nothing  was  taxed  for  the  perfonal  eftate,  but  all 
upon  the  real,  which  was  erroneous.  Several  inhabitant! 
appealed  to  the  feflions,  and  the  rate  was  there  quafhed  5 
and  the  churchwardens,  &c.  ordered  to  make  a  new 
rate,  upon  both  real  and  perfonal  cftates:  In  the  new*  rate 
there  was  (till  a  great  inequality,  the  real  eltate  being  taxed 
ten  times  more,  in  proportion,  than  the  perfonal  eftate ; 
for  this  reafon  feveral  inhabitants  appealed  again,  and  this 
rate  was  likewife  vacated  by  order  of  the  feflions.  And 
now  Northey  and  Slower  moved  to  quafli  thefe  orders* 
urging,  that  the  feflions  could  only  relieve  particular  per- 
fons  over-rated  or  grieved,  but  could  not  let  afide  whole 
rates  at  once.  Svd  per  lot.  Cur.  viz.  Hcft>  Rckcby>  and 
Turtcn :  Surely  the  jufiices  at  feflions,  upon  an  appeal  of 

particular 
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pirticular  perfons  grieved  may,  if  they  fee  caufe,  fet  afide   «?%  >«jc.  St.»7 
the  rate;  for  the  aft  is,  that  if  any  pcrfon  or  perfons  find  G*  a*  c#  *3, 
therafelves  aggrieved,  it  (hall  be  lawful  for  the  juftices  at  the 
quarter-feflions  to  take  fuch  order  therein,  as  by  tliem  fli.ill 
bethought  convenient.  43  A7;z.  c.  7.. feci.  6.  And  in  either  of  iffeffionsfrt 
thefc  cafes,  of  the  firft  or  fecond  rate,  the  juftices  could  not  afllc  * wholc 
Iwvegiren  relief  without  fetting  afide  the  whole  rate,  be-  make  new  "one  • 
caufe  the  rate  was  burthenfeme  to  a  whole  fet  of  men ; 
and  they  may  make  a  new  rate  themfelves  (a),  or  order  the 
churchwardens  and  overfeers  to  make  a  new  rate,  as  was 
done  in  this  cafe;  they  having  it  in  their  difcretion  to  Or  refer  it  back 
nuke  a  new  rate  at  feflions,  or  remand  it  to  the  church-  to  thc  churcJ*- 
*ardens,  Vc.   to   make   one.      Trie   orders  were   con-  wardcns»&c- 
firmed  (*). 

.(«)  The  feffions  cannot  make  an  a  rate  bad,  becaufe  particular  perfons 

°rtgiaa\  rate,  Rex  v.  Aberford  Eoft,  are  not  inferted,  they  mull  quafti  thc 

*  Ldm  Rajm.  798.           ^                 ^  rate,  and  cannot   amend   it,   Rex  v. 

fO    Where  an  objection  is  againfl  Maddem,  1  T.  R.  625.     Rex  v.  S/. 

we^crcraj  ru|c  an(j  proportion  of  the  ^«u,  3  T.  R.  4S0.     Where  an  ap- 

****»      the  fefiions,    upon  deciding  in  pellant  is   overcharged,    the   frilions 

favour  of  the  objection,  fhould  qaafh  may  relieve  him  by  lefTcning  his  rate, 

wp^CCf  J^^v.  Sandwich,  Doug.  562.  jfar  v.  Cbcjhunt,  z  T.  R.  623, 

f^-     J05.     Where  the  feifions  hold 


-*8.     Dominus  Rex  verfus  Albertforiv '-* -'  '  £c  c.ith. 

■^  J  "      ..•  '469.  Holt  507. 

I>lich.    10  Will.  3.    B.  R.     1  Ld.  Raym.  395.  S.  C]        5'.Md  Rem- 

AN  order  was  made,  reciting,  Whereas  it  appears  to  us,  Child  bom  of  a 
*    two  juftices  of  the  peace,  that  Mary  Spencer,  wife  of  J"c™c  c™*£»  the 
Jonathan  Spencer,  mariner,  was  on  the   20th  of  March  fcj  f*"m  ^"^ 
1695  delivered  of  a  male  baftard-child,  which  is  likely  to  the  time  of  ba- 
be chargeable,  feV.     And  whereas  it  appears  to  us,  that  gj^?t^  [Jj 
the  faid  Jonathan  Spencer  W3S  employed  on  board  the  (hip  Ur&!  but  that 
called  the  Pembroke,  in  his  majefty's  fervice  at  Cadiz,  and  muft  appear  in 
*as  not  within  the  king's  dominions  when  the  faid  child  °^*r'  j^deltf 
*w  begotten,  or  born ;  and  whereas  it  appears  that  Al-  29>  34,  &«'  '  ' 
krtfinhzd  carnal  knowlege  of  the  body  of  the  faid  woman,  5  Mod*  4J9« 
during  the  abfence  of  her  hufband,  and  that  he  begat  the 
faid  child;  we  therefore  adjudge  him  to  be  the  reputed        [  4°4  J 
father,  and  to  pay  weekly,  &c.     And  the  laid  order  be- 
ml  confirmed  upon  appeal,  was  brought  here  by  certiorari. 
And  now  Shower  and  Upton  moved  to  quafli  thefe  orders, 
kttufc  1 8  iJ/fz.  c.  3.  gives  thc  juftices  power  only  to  meddle 
*khbaftards  born  out  of  lawful  matrimony ;  io  that  though 
•™*  child  mould  be  a  baftard,  yet  the  juftices  cannot 
I        meddle  with  it,  becaufe  he  is  born  in  lawful  matrimony : 

lO*1*  c'ocs  not  aPPcar  *n  tms  orc^cr  t^at  tms  child  was  a 
t  wftardj  for  it  is  only  faid  the  father  was  abfent  when  the 
\'  G  3  child 
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child  was  begotten  or  born,  in  the  disjunctive;  aKb  i% 
doth  not  appear  but  the  hufband  was  in  England  during 
the  time  intermediate  between  the  begetting  and  birth. 
Per  Cur\  He  is  a  baftard  who  is  born  of  a  man's  wife 
while  the  hufband,  at  and  from  the  time  of  the  begetting 
to  the  birth,  is  extra  quatuor  tnaria  :  In  cafe  of  real  a&iou 
by  him,  the  tenant  may  plead  general  baftardy;  and  on  a 
writ  to  the  bifhop,  he  will  certify  him  to  be  a  baftard  $ 
being  then  a  baftard  as  to  difcent,  there  is  no  reafon  why 
he  fhould  not  be  a  baftard  as  to  all  other  intents,  and  in 
particular  a  baftard  within  18  Eliz.  which  is  a  remedial 
aft :  Alio  when  a  child  is  born  in  adultery,  he  is  born  out 
of  the  limits  of  lawful  matrimony,  the  law  then  taking  no 
notice  of  the  hufband  ;  and  fo,  though  we  muft  quafh  this 
order,  becaufe  it  does  not  appear  that  the  hufband  was 
extra  quatuor  maria,  during  all  the  fpace  of  time  inter-; 
venin£  between  the  begetting  and  the  birth,  yet  we  hope 
care  will  be  taken  to  make  a  new  order  without  this 
fault  {a).  Quafhed.  But  the  defendant  was  bound  over 
to  appear  at  the  feflions. 

{a)    Non-acccfs  may  be  proved,  And  it  is  not  neceflary  that  non-accef* 

though  both  hufband  aud  wife  are  infra  fhould  be  proved  by  pofitive  teftimony, 

quatuor  maria*  Sir.  925. ;  and  an  order  but  it  may  be  colie&ed  from  circum-' 

of  filiation  made  thereupon,  Sir.  1076.  fiances.   4.  T.  R.  356. 

39.     The  Cafe   of  The   Church  wardeps   of 
Topfham. 

[Hill.  10  Will.  3.  B.  R.] 


♦TPflREE  juftices  took  the  account  of  the  churchward- 
£r-    *    ens,  CsV.  of  Topjbcm,   for  the  year  1697,  and  ad-. 


Juftlcw  may 
snake  an  order, 

feen  pay  the  fuc- judged  that  there  was  thereupon  due  from  them  to  the 
ceding  what  re-  parifhioners  of  Teffbam,  6<)l.  18/.  iorf.,  for  the  repayment 
iundi.mvide  w^ereof  to  the  fucceeding  overfeers  for  the  year  1698, 
port.  5x4,  525,  the  juftices  made  an  order ;  to  which  it  was  excepted, 
53'*  533*  that  the  juftices  had  no  power  to  make  fuch  order,  but 

only  to  iffue  warrants  to  diftrain ;  but  the  Court  ruled  the 
order  to  be  well  made,  and  confirmed  the  fame. 


40.     Dominus  Rex  verfus  Gregory* 


Wage*.    5  Mod, 
419.  Set.  »nd 
Rem.  232.  S.C. 


[485 

Vide  ante 


A  N  order  was  made  by  the  juftices  of  peace  for  the  dc- 
**  fendant  to  pay  40/,  for  wages  generally ;  and  be-, 
caufe  it  was  not  faid  for  what  wages,  it  was  moved   to 
"1       quafh  it ;  for  they  can  only  fettle  wages  in  hufbandry  : 
j^.    But  per  Cur.,  We  will  intend  it  for  fuch  wages,  fiacc  the 


fide  ante  442. 

pi.  5:    3  t.  R.  contrary  does  not  appear, 

4$6.    Scr.  8. 
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41.    The  Cafe  of  Sylvanus  Johnfon. 

'THE  jufticcs  of  Suffex%  on  complaint  that  J.  was  come  To  «««  H* 
}    into  the  parifli  of  Broad,  in  the  faid  county,  and  was  J*  ^"S* 
^icly  to  become  chargeable  to  the  faid  pari (h,  and  adjudging  35.  vi.Far. 
&«&i^  in  Kent  to  be  his  laft  legal  fettlement,  ordered  that  74-  Corab.478. 
Jdnfa  and  his  wife  and  family,  fhould  be  removed  to  Sand*  £'  c,B' K*5S1% 
**rft  which  was  quaihed ;   Waufe  non  conftat  what  is 
meant  by  his  family,  and  fome  of  them  may  have  a  legal  Str.  1 14.  Foley 
fotlcmeut  at  Brood,  though  J.  had  not.  *78» 


42.    ChrifTs  HofpitalV  Cafe. 

[Trin.  11  W.  3.  B.R.] 


a 


Poor  ehild  was  left  in  CbriJPs  Church  Hofpital;  upon  J^^1"1 
complaint  of  the  wardens  of  the  hofoital,  two  juf*  chflft  Church 
^c^s  made  an  order  on  the  overfeers  of  the  poor  of  the  Hofpital.   Set. 
Pa**Hh,  to  receive  and  maintain  the  child  \  but  this  order  J"^*10,  5* 
^5    quaihed,  becaufe  it  was  not  faid,  that  the  parents 
Wc^«  unknown,   or  likely  to  become  chargeable  to  the 
pai-ifh :  For  though  a  child  of  three  months  old  be  help- 
*f«^  vct  ihg  parents  are  bound  to  provide  for  it.     As  to 
*7e    principal  matter  which  was  hinted,  viz.  That  the  hof- 
Prt^l  was  bound  to  provide  for  poor  children  there  ex- 
P°*«<l,  the  Court  thought  there  was  nothing  in  that. 

4£  -     Infer  The  Inhabitants  of  St.  Nicholas, 
C»  uilford  in  Surrey,  and  Killington  in  Suflex. 

[Trin.  11  Will.  3.  B.R.] 

]^P~  0  R  THE  T  moved  to  quafh  an  order  of  two  juftices  Baftard  fettled 

to  remove  a  woman  and  her  baftard-child  from  A,  to  ?fi**  born* 
£•>     whereas  it  appeared  in  the  order  that  the  child  was  Ja  p^4!»g 
P°r»*  at  C.    Holt,  C.  J.  The  bajlard  muft  be  kept  where  53*"  Hoh  509! 
*«korn(<i).  s-c- 

J**i   Though  baftards   are  fettled  on  the  parifli  where  they  are  fettled,  to 

•  uf ^  ^ora'  ^^  mu^  ^  rcn,ovc^  ?gY  m<>ncy  f°r  their  fupport  and  main* 

^■J-     or  to  the  mother  for  nurture,  tenance  to  that  where  they  refide  for 

Jhilo    under  fcven  years  old,  z  Sefi  nuturc,  Cold.  6.     Vid€  Dou£.  9. 
"7*   89.   And  an  order  may  be  made 

G4 
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44.  •  Jtffcr  The  Inhabitants  of  the  Precinft  of 
Bridewell  and  The  Parifli  of  Clerkenwell. 

[Hill.  11  Will.  3.  B.R.] 

Carth.  515.  a  Special  order  of  feilions  was,  That  i£  was  bound  ap- 
SoC  'turticM '  prentice,  and  ferved  feven  years  to  a  hemp-dreffer, 

have  no  junkie-  within  the  precin£ts  of  Bridewell,  and  afterwards  he  lived 
tion  to  icmovc  n\nc  years  in  Clerkenwell  parifti,  but  gained  no  fcrtlemcn* 
rLPm«Tralp4-  there  :  The  juftices  fent  him  to  Bridewell  as  his  laft  legal 
rocliial  places,  fettlement,  by  an  order  which  fet  forth  Bridewell  to  be  an 
But  note;  Jn  extraparochial  place.  Et  per  Holt,  C.  J.  If  a  place  is  ex- 
Inhabiunts  of*  traparochial,  and  has  not  the  face  of  a  parifhj  the  juftices 
Stokeiane  and  have  no  authority  to  fend  any  man  thither ;  and  fo  it  was. 
Dotting,  HilL  refolved  in  the  cafe  of  Sir  John  OJborn  :  Pofiibly  a  place" 
UwaTadjudgci  extraparochial  may  be  taxed  in  aid  of  a  parifh,  but  a  parifh 
by  Parker,  c.  J.  mail  not  in  aid  of  that.  This  is  eafus  omijfus.  This  order 
££+£,     wasqualhed. 

virtue  of  m  &  1 4  Car.  2.  op.  12.  fed"*,  ai.  the  juftices  may  exercife  the  powers  given  by  43  EL 
and  that  aft,  in  all  extraparochial  places,  containing  more  houfes  than  one,  fo  as  to  come  under 
the  denomination  of  a  vili  or  townfljip.  Poll.  pi.  48.  Vide  poll.  4S7,  501.  2  Lev.  142,  143, 
4  Mod.  157,  15S.     1  Mod.  251.    a  Mod.  237. 


45.     Inter  The  Inhabitants  of    St.   Michael 
Bedenham  and  Kingfton-Bowfey. 

[Hill.  11  Will.  3.  B.  R.] 

Orderofrevcrftl  rr  Was  fent  by  order  of  (wo.  juftices  from  Si.  Michael 
°otar^htdbma-  #  Bede,lkam  to  Kingston-Bowfey,  and  that  order  was 

Sin ^iwtparty!"  reverfed  upon  an  appeal  to  the  feilions :  Then  the  man 
Poft.  pi.  58.  &  went  to  Bedenham,  and  Bedenham  fent  him  to  D.\  and  a 
V!n\**¥ i^ii  motion  was  made  to  quafli  this  order,  becaufe  the  order 
to,  2*5.  Ca/th. '  of  reverfal  upon  the  appeal  as  to  Kingston-Bowfey  was 
$16.  :>.  c.  set.  conclufive  againft  all  the  world.  But  the  Court  held, 
tndKcm.  *75.   f^  ^  determination  Up0n  the  appeal  between  other 

parties  ought  not  to  bind  as  to  a  third  parifh  which  was 

no  party  (a). 


(a)  Vide  ace.  Bur,  S.  C.  17,  425. 

46.    Anonymous* 
[HUI.11W.3.B.R.] 


A  ¥f  order  of  fefllons  drawn  up  fpecially,  in  order  to 
-"   have  the  opinion  of  the  Court,  was  concluded  ;  and 


Special  order 
ought  not  to 

op"nionlf0thee    if  *&*  Court  Jbould  be  of  opinion^  tbert,  toV.  which  was  hdd 
Court  naught  j 
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nauglit;  ftt  the  juftices  ought  to  determine  one  way  or 
other,  and  not  make  a  fpecial  conclufion,  referring  to  the 
Court  i  but  it  was  referred  to  the  judge  of  aflize. 

47.     Inter  Inhabitan.  Paroch.  Eaton-Bridge  and      [  487  ] 
lnhabitan.  Paroch.  Weftram  in  Kane. 

[Hill.  11  W.  3.  B.  R] 

A  N"  order  was  made  at  the  quarter-feffions  for  the  re-  poosprlfooe*, 
*^  lief  of  poor  prifoners  in  gaols,  and  providing  ma- 
terials to  fet  them  at  work,  upon  the  ftatutes  of  14  Eliz. 
€•  5-  s*nd  19  Car.  2.  c.  4  ,  whereby  a  fum  was  affeffed  on 
4hc  feveral  parilhes,  not  exceeding  what  is  allowed  by 
both.  ^Qs ;  but  the  order  was  quaflied,  becaufe  they  ought 
to  have  made  diftinft  orders  upon  the  different  ftatutes, 
the  money  to  be  levied  by  virtue  of  each  ftatute  being  ap- 
plicable to  different  purpofes  (a). 

I")    The  flat,  of  Eliz.  is  the  general     Cha.  is   for  the  relief  0/  perfons  ift 
aft  for  parochial  relief.     The  ltat.  of    gaol,  by  a  charge  on  the  county. 

48.     biter  The  Inhabitants  of  the  Foreft  of 
Dean  and  The  Parifh  of  Linton. 

fTrin.  12W.  3.  B.  R.  S.C.  Foley  97.] 

ZT  Lived  ten  years  in  the  foreft  of  Dean,  and  then  Extnpa?ocM4 
UJ  died,  and  left  feveral  children :  Two  juftices  made  j^,  JJ* 
a&  order  to  remove  them  to  Linton  in  Hereford/hire.  Et  Holt  575.  S.C, 
P*  Holt,  C.  J.  If  a  place  be  a  reputed  parifh,  and  have 
churchwardens  and  overfeers  of  the  poor,  it  is  within 
43  £/i2.  though  in  truth  it  be  no  parifh ;  but  if  it  be  merely 
tttrapirochial,  as  the  juftices  cannot  fend  to  fuch  a  place, 
fo  they  cannot  fend  from  it :  As  it  is  exempt  from  re- 
ding, fo  it  (hall  not  have  the  benefit  of  removing,  for 
they  haye  not  proper  perfons  to  complain.  Perfons  in 
cxrraparochial  places  muft  fubOft  on  private  charity,  as  all 
I*rfoh$  did  at  common  law  before  43  Eliz.  which  enafts, 
That  every  parifh  (hall  keep  their  own  poor ;  in  confe- 
rence of  which  the  jurifdi&ion  of  removals  was  firft  fet 
UP  before  the  ftatute  14  Car.  2.  For,  unlefs  the  poor 
Wc*e  removed  to  their  own  parifhes,  every  parifh  could 
no*  maintain  their  own  poor.  But  the  ftatute  of  43  Eliz* 
™x*  not  extend  to  extraparochial  places,  Gould,  J.  ftarted 
2  qucftion,  If  the  juftices  of  the  county,  where  the  parifh 
Therein  he  was  laft  legally  fettled  lies,  might  not  make  an 

order 


4S7  OrDcw  of  luQicest  of  tftc  prate* 

order  upon  the  parifli  to  make  a  rate  for  the  Ifcief  of  thif 
poor  man  in  the  extraparochial  place,  becaufe  not  having 
gained  a  fettlement  there,  he  remains  an  inhabitant  of 
that  parifli  dill,  elfe  the  man  may  be  (larved  for  want  of 
relief  ?  Holt,  C.  J.  Quafh  this  order,  and  then  go  and  get 
an  order :  Forafmuch  as  H.  was  fettled  in  the  parifli  of 
Linton,  and  is  not  able  to  provide  for  himfelf :  Thefe 
are,  faV. 

[  4-88  ]      49»     Intcr  The  Inhabitants  of  Chalbury  and 

Chipping- Farringdon. 

[Trin.  12  Will.  3.  B.R.] 


■rift,  upon        t  j  Was  removed  by  order  of  two  juftices,  from  the 
tomanongnd  rj  .   parifll  Q{  ^  ;n  Warwick/hire,  to   Chalbury  in  Ox- 


Parifli, 

whom  a 

onnoe  remove  for/hire ;  from  then ce,  by  order  of  two  juftices,  to  Chip- 

m  that  be  re-     ping- Farringdon  in  Berk/hire.    It  was  obje&ed,  That  ChaU 

Inte/pi.  ^dC     *//fy  ought  t0  have  applied,  and  got  the  order  upon  them 

poft.  pi.  52.      difcharged,  which  Holt,  C.  J.  agreed  ;    for  fending  the 

^509.  s.C.  poor  man  to  another  place,  is  falfifying  the  firft  order, 

which  cannot  be  done  but  by  appeal ;  for  the  order  of  two 

juftices  is  a  determination  of  the  right  again  ft  all  perfons, 

till  it  be  reverfed  :  Chalbury  fliould  have  appealed  from  the 

Warivichjbire  order,  and  got  that  fet  afide,  and  fent  the 

man  back  thither,  and  the  juftices  there  fliould  have  fent 

him  to  Chipping-Farringaon  :  therefore  naught. 


jo.  Inter  The  Inhabitants  of  Ware  and  Stan- 
(lead-Mount-  Fitchew 

[Trin.  i2WilL3.B.R,] 

AN  order  was  made  by  two  juftices,  to  remove  H.  with 
his  wife  and  children,  from  Ware  in  the  county  of 
EJfex  to  Stan/lead  in  the  fame  county.    Exception  was 
taken  to  this  by  Mr.  Eyre,  ift,  Becaufe  it  was,  with  wife 
and  children.    2dly,  Becaufe  it  was  faid,  Jt  appears  upon 
examination  before  us,  or  one  of  us,  tsfd  and  the  examina- 
tion ought  to  be  before  both,  becaufe  both  are  to  make  the 
judgment  of  removal.     Mr.  Cowper  would  have  diftuw 
guiflied  this  as  the  firft  exception  from  the  cafe  of  Mich. 
10  WW*  3«  ante,  pi*  35,  41.     Of  his  wife  and  family,  be- 
caufe he  might  have  fervants  not  removeable,  but  children 
Examination       ought  to  follow  their  parents.    To  the  fecond  he  faid, 
muft  be  by  both  That  by  1 4  Car.  2.  c.  12.  the  complaint  is  dire&ed  to  be 
VmoSliSoT     nuu^c  *°  m1  juftke,  and  in  confequcncc  one  juftice  may 

examine  3 
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examine ;  ind  it  was  only  neceffary  that  two  fhould  join  Farefl.  54,  Aj^c, 
in  removing :  £«/  C//r.  rwifnj  in  both.  To  the  firft  Holt,  *L  ^^ 
C.  J.  faid,  Suppofe  if.  had  put  his  fon  out  to  fervice  at 
fixteen  years  old  at  B.9  and  accordingly  he  had  ferved  there 
a  year,  and  after  the  father  comes  to  live  at  B.  himfelf, 
and  the  fon  to  live  with  him  \  fuch  an  order  would  remove 
the  fon,  though  he  be  not  removeable.  To  the  fecond, 
Gould*  J.  faid,  The  ftatute  dire&ed,  and  the  pra&ice  was, 
to  make  complaint  to  one  juftice,  and  he  grants  his  war- 
rant to  bring  the  poor  man  before  two  jujtices,  and  then; 
they  two  examine  and  remove  (a). 

(a)  Fide  2  Str.  1092.  Bur.  $.  C.  136.    2  BottM  3d  edit.  769.    3  T.  X.  707* 

51.    Dominus  Rex  verfus  The  Inhabitants  of     [  489 1 
Long-Critchell. 

[Mich.  12  Will.  3.  B.  R.] 

A  Man  was  removed  from  the  parifh  of  Allkallows  to  Crder  **  *****- 
the  parifh  of  Long-Critchell    He  goes  from  I™g-^*±ff** 
Critchell  to  P. ;  they  got  feveral  orders  from  two  juftices,  Hole  51a 
by  way  of  execution  of  the  firft  order,  to  remove  him 
P.  to  L.    But  ail  of  them  were  quafhed,  becaufe  P.  ought 
to  have  made  an  original  complaint,  and  upon  that  have 
got  an  order,  and  not  have  grafted  on  the  order  of  re? 
jnoval  from  A.  to  L.%  though  they  might  have  ufed  that 
as  evidence  to  induce  the  juftices  to  make  fuch  original 
order.;  for  P.  is  a  third  parifh,  againft  which  L.  is  not  (b) 
bound  by  the  order  of  removal  fiom  A.  to  £.,  but  may 
conteft  the  right  of  fettlement  with  them.    Mr.  Upton  took  Sc«  S  Mo*  !**• 
an  exception,  that  the  enforcing  orders  did  not  appear  to  Jsoj  488^  Ani 
made  by  two  juftices,  quorum  unus :    And  Holt,  C  J.  436.  pi.  i3.  * 
feemed  to  think  that  a  good  exception,  becaufe  fuch  per-  **ott*  P*#  **• 
fpns  as  cannot  make  an  order,  cannot  execute  it :  But  the 
orders  were  quafhed  upon  die  firft  rcafon. 

(b)  The  contrary  is  clearly  law,  as  the  world.    The  fane  is  held,  2  T.  JL 

is  held  in  the  next  fucceeding  cafe.  C98. ;  but  the  decifion  in  this  cafe  may 

It  was  acknowlcged,  3  Bur.  5  5 1 .,  as  a  be,  and  ( cunt Jkmblt )  is  good ;  though 

fettled  point,  that  an  order  of  removal  the  reafon  to  which  this  annotation  k 

to  a  parifh  confirmed,  or  without  ap-  applied  is  falfe. 
peal,  concludes  that  parifh  againft  all 
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Twojurtices 
order  not  ap- 
pealed from 
binds  the  whole 
pari  Hi  upon 
which  it  is  made, 
till  a  new  frttlc- 
ment  is  gained . 
Vide  ante,  pi. 
33*49- 


Vide  note  to 
preceding  cafe. 


52.    Liter  The  Inhabitants  of  Thackham  and 
Findon  in  SufTex. 

[Hill.    12  Will.  3.   B.  R.] 

A  Poor  perfon  was  removed  in  1694  from  Weft-Starring 
**  to  Findon ;  Findon  docs  not  appeal.  In  1700  the 
man  comes  to  Thackharriy  and  Thackkam  fends  him  by  order 
of  two  juftices  to  Findon ;  Findon  appeals,  and  the  order 
was  difcharged.  All  three  being  now  brought  up  by  cer- 
tiorariy  it  was  rnoved  to  quafh  the  order  made  upon  ap- 
peal, and  urged  that  Findm  was  bound  by  the  firft  order 
from  Hrc/}~  Starring  to  them,  from  which  they  never 
appealed,  with  refpeft  to  all  the  world,  and  are  concluded 
to  lay,  that  the  place  of  his  lad  legal  fettlement  was  not  with 
them :  But  in  refpeft  of  the  diitance  of  time,  the  Court 
could  not  tell  but  he  might  have  gained  a  new  fettlement 
at  TKaclchamy  and  that  might  appear  to  the  juftices,  and 
$hey  might  have  good  ground  to  difcharge  the  order  of  the 
two  juftices.  Then  the  counfel  offered  to  produce  an  af- 
fidavit, that  there  was  no  new  fettlement  proved ;  thafc 
the  Court  held  that  they  could  not  examine  that  by  affi- 
davit, nor  inquire  thereby  into  the  reafon  of  making  the 
order  (./).     Ex  motion*  Mr.  Shelly. 

[a)  Vide  2  Bait,  3d  edit.  860.     2  Bur.  S.  C.  394. 
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Vide  Foil  40  r. 
g  Saifc.  67,  68. 


Qxder  for  dlf- 
charging  an  ap- 
prentice, th- 
in a  Iter  not  ap- 
pearing.    Vide 
Faref.  55. 
1  Mod.  2. 
e.  Mod.  1 39,140. 
Kep.  B.  K. 
'i  coop.    Uard. 
201. 


53.     Ditton'j  Cafe. 
[Pafch.    13  Will.  3.    B.  R.] 

A^  OVED  to  quafh  an  order  made  for  the  difcharge  of  an 
*  ■*  apprentice:  The  queftion  arofe  upon  the  claufe  of 
the  ftatute,  which  directs,  That  upon  the  appearance  of 
the  mafter  the  apprentice,  may  be  difcharged  by  four  juf- 
tices, after  the  next  juftice  hath  endeavoured  to  compofe 
the  matter  in  difference.  In  this  cafe  it  was  objected, 
that  Dittsn  the  mafter  was  bound  over  to  appear,  and  did 
not ;  and  the  juftices  have  but  a  limited  jurisdiction ;  and 
it  is  exprefsly  directed  by  the  act,  that  this  difcharge  is 
to  be  made  on  the  appearance  of  the  mafter;  befides, 
there  is  another  remedy  to  proceed  on  the  recognizance, 
which  is  forfeited  by  not  appearing. 

Per  Cur.  The  act  mud  have  a  reafonable  conftruction, 
fo  as  not  to  permit  the  mafter  to  take  the  advantage  of  his 
own  obftinacy  *,  and  it  would  be  very  hard,  that  fuppoGng 
the  mafter  is  profligate  and  runs  away,  the  apprentice  Qiall 
never  be  difcharged.     Afterwards  exception  was  taken, 

becaufe 
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bccaufe  it  appeared  upon  the  face  of  the  order,  that  Dittott 

was   a   collar-maker,    iff   non  conflat  what  the  trade  is* 

nor  that  it  is  within  the  ftatute;    like    Comfort's   cafe,  Ante  67, 471. 

where  one  was  bound  to  a  mantua-maker,  when  there  is 

was  no  fuch  trade  within  the  ftatute,  nor  at  the  time  of 

the  ftatute  [a):  And  in  this  cafe  it  was  faid,  that  the  juf-  J.SlUp^3,3» 

tices  might  make  the  mafter  make  reititution  of  part  of  s£jn#  °10%*9U 

the  money,  and  that  it  hath  been  fo  adjudged. 

(«)  This  b  now  clearly  immaterial,  Str.  663.     1  Bott,  3d  ed.  515. 

54.     Inter  The  Inhabitants  of  Watford  and 
Wend  over. 

[Pafch.  13  Will.  3,  B.  R.] 

TWO  juftices  of  St.  Albans  made  an  order,  that  whereas  Appeal  from 
they  were  credibly  informed,  that  Wendover  was  the  ^n0^^ 
place  of  H.'s  laft  legal  fettlement,  but  no  where  adjudged  m^\  be  to  the 
it  to  be  fo ;  from  this  order  there  was  an  appeal  to  the  feifions  of  the 
quartcr-feflions  of  St.  Albans,  where  it  was   confirmed ;  ^n^;  ^^ 
and  both  were  quafhed ;  the  firft,  becaufe  there  was  no 
adjudication  of  what  was  the  place  of  his  laft  legal  fettle- 
ment ;  and  the  fecond,  becaufe  the  appeal  ought  to  have 
been  to  the  feffions  of  the  county,  not  of  the  corporation ; 
and  as  it  was,  it  was  coram  nonjudice. 

5  j.    Inter  The  Inhabitants  of  Suddlecomb  and      [  491  3 
Burwafh. 

[Trin.  13  Will.  3.  B.  R.] 


that 
ta 


l^XCEPTION  was  taken  to  an  order  of  two  juftices,  CompUsot  tba 
**•*  becaufe  it  was  only  faid  to  be  complained  by  the  **•  is  likely  to 
churchwardens,  that  the  perfon  removed  was  likely  to  be-  not' enogu  *h  *' 
come  chargeable,  but  not  adjudged  fo  by  the  juftices.  without  adjudU 
Holt)  C.  J.  faid,  That  the  juftices  cannot  remove  a  man,  ^on*  h**9 
unlefs  he  be  likely  to  become  chargeable,  for  otherwifc  p-u"^"  oT 
they  might  remove  a  man  of  an  eftate  j  and  he  took  a  complaint,  &-.-. 
diveTfity,  that  where  the  order  is,  Whereas  it  appears  to  us>  £*c  ""f»  ffi'^'^ 
&C  on  the  complaint ',  &c.  that  J*S.  is  likely  to  become  charge-  a :."•.•  4.-^  47!:, 
able  to  tbeparijb,  that  will  be  well  enough  \  but  where  it  is,  47  /•    ^oil  53J. 
as  here,  Whierear complaints  has  been  made9  &c.  that  is  ill :  J  ^  9|' 
But  it  was  agreed  to  be  referred  to  the  judge  of  affize.  RIVm.  6*'. 
Poftea,  Pafch.  2  Ann.  B.  R.     The  cafe  of  the  Inhabitants  »  Show.  76. 
of  Darnell  in  Cbefbire,  the  fame  refolurion.     Pcf.eay  Pafch.  3  ^'.M0'  ' 
a  Ann.  B*  R.  the  fame  refolurion.     It  ought  to  appear,  s.  c!  Vm«/. 
that  the  perfon  removed,  is  a  perfon  rcrnovcablc,  and  *r'3>  »*4-   Holt 

there 
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576.  Dodf .  661.  there  ought  to  be  a  particular  averment,  that  he  is  likely  to 
k^lft!"4  become  chargeable. 
1  Str.  77, 5*7. 

56.     Dominus  Rex  veYfus  Johnfon. 

[Trin.  13  W.  3.  B.R.] 

KeffionsmaV       i-pHE  juftices  of  peace  at  Newcajlte  in  Northumberland 
order  txTJif.  difcharged  an  apprentice  by  an  original  order  made  at 

charge  appren-  the  feflions,  without  any  previous  application  to  a  juftice 
tice"  ^*e,Sa,lc*  °f  t'ie  peace  to  endeavour  to  compromife  the  matter,  29 
i7Mod!  a,  28*7.  ^c  ftatute  directs ;  and  after  feveral  debates  it  was  ad- 
iSaund  314,  judged,  that  if  this  had  been  a  new  thing,  the  Court 
316.  1  vent.  Would  have  thought  a  previous  application  to  a  juftice  ne- 
B^r/tViiip.^  ceffary  j  but  there  having  been  fo  many  original  orders 
Hard.  101.  Str.  made  at  fellioris  brought  into  this  court,  and  confirmed 
»4X»  7<H*  here,  it  was  too  late  to  call  this  matter  in  queflion ;  fo 
the  order  was  confirmed. 


57.  MtnchcampV  Cafe* 
[Trin.  13  Will.  3.  B.R.] 

Jttftice*  it  fef-    TjE  being  a  merchant  at  Mile-End,  two  juftices  bouild 

j^gef1,  whetheT  a  P°°r  Sirl  aPPrcnticc  to  him  5  he  appealed  to  the 

fit  to  oblige  H.  feflions,  and  the  order  was  difcharged ;  becaufe  they 
to  take  an  ap-  thought  it  unfit  to  compel  a  merchant  to  take  an  appren- 
vSko^iod!101"  t'cc  »  anc*  now l^*s  Court,  on  confideration  of  the  matter, 
163, 164.  *  confirmed  the  order  of  feflions ;  becaufe  the  late  a&  hav- 
1  Saik.  66, 68,  ;ng  made  perfons  compellable  to  take  apprentices,  and 
164!  1  Show.  giyen  an  appeal  to  the  feflions,  it  was  in  the  difcretion  of 
76.  3  Mod.  170.  the  juftices  at  feflions  to  determine,  #  whether  it  was 
Raym.  6$.  or  was  not  fitting  to  put  an  apprentice  upon  any  one  ;  and 
c  mJ<L  139,  therefore  the  Court  would  not  difturb  what  the  feflions 
mo.  1  *aund.  had  done,  but  confirmed  the  order. 
314,  316. 

•[49O 

58.     Liter  The  Parifhes  of  Swanfcomb  and 
Shensfield. 

[Pafch.  1  Ann.  B.  R.] 

toxJST™'*  A  Poor  man  was  fent  bjr  two  Julticc8  t0  Si"ufiU>  and 

tweenthepar-  **  upon  an  appeal  the  order  was  confirmed;  after- 
tiei^Ordcr  con-  wards  Shtnsfield  fends  him  by  an  order  to  Swanfcomb  :  All 
•ppeakdTrom,  is  thefc  orders  being  brought  up  by  certiorari,  the  order  to 
final  as  to  all  the  fend  him  to  Sivatifcomb  was  quauied,  becaufe,  by  the  de> 
*orid.    Anc<-,    termination  of  the  juftices  in  affirmance  of  the  order  on 

3  the 
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Ac  appeal,  Shensfield  was  eftopped  againft  all  the  wtirld  pi  45*   » v«nt* 
to  fay,  That  was  not  the  place  of  his  laft  legal  fettlement  ;  *|°*  S^*^^ 
for  the  juftices  cannot  remove,  but  to  the  place  of  the  t69',  287. 
laft  legal  fettlement  ;  and  (hewing  any  later  place  of  fettle- 
ment will  difcharge  the  order  on  the  appeal  5  and  the  Pod.  524,  527. 
.diverfity  is  between  an  order  difcharged  and  an  order  con-  i2g^B„^s"  c. 
finned  upon  appeal,  or  not  appealed  from.     In  the  firft  ij9\s^\h*  # 
cafe,  the  matter  is  at  large  as  to  all  places,  but  the  place  Caia«  59. 
to  trhich  the  poor  man  was  fent,  which,  upon  the  appeal, 
*as  determined  not  to  be  the  place  of  his  laft  legal  fettle- 
oient    But  in  the  later  cafes,  the  place  to  which  he  was 
fent  is  bound,  and  the  order  final  and  conclusive  as  to  all 
d*  world, 

59*  hUr  The  Inhabitants  of  Wefton-Rivers  **c.  sm«l 
and  St.  Peter's  in  Marlborough.  veV.'inbab.  <*" 


Wootun-Rivcrt. 


IT  PON  an  order  of  two  juftices,  it  was  objected,  ift,  It  is  neceflar?  to 
,  That  it  was  not  faid  that  the  woman  was  poor,  £sV.,  ^JVdec  that 

to1*  lame,  and  like  to  become  poor,  adly,  That  it  was  hwaimadTupon 
not  iaid  (he  did  not  offer  fecurity.  3dly,  That  it  was  faid  complaint  of  ths 
J°*>c  upon  complaint  only,  and  not  of  the  churchwardens,  churc]|-ward- 

ktt~  fi-r  h  •  %     t%  ■  r  en,»  «CC.f    Dill 

10  r-      4thly,  It  was  not  faid  lhe  rented  not  a  tenement  of  not  that  the  party 
.,0  f~  per  annum.    The  two  laft  were  the  obje&ions  chiefly  <*»<*  not  «nt  a 
wfiltcd  upon;  and  the  Court  was  clear  as  to  the  firft  of  ^^*loL 
™e*c  two,  viz.  that  it  muft  be  upon  complaint  of  the  vwe  ante  491. 
churchwardens,  &c9  and  fo  appear;  but, upon  reading  the  Poft-  5a4>  53*- 
rc***m,  another  queftion  arofc;  for  the  return  fet  forth  at  c^si^s^cf* 
wK^fthat  upon  complaint  of  the  churchwardens  and  over-  earth.  365. 
kf**  of  the  poor  concerning  A.  to  the  juftices,  they  the  H0U510. 
wid  juftices,  one  of  the  quorum^  made  the  following  order  sJu  an/ntou 
in  k^c  verba  :  Forafmuch  as  complaint  hath  been  made  to  us9  18, 165.  Cato 
**c-»  fo  that  it  was  urged,  that  die  defeft  of  the  order  was  ?«R,f89*    Pc" 
™Pp!icd  by  the  return  of  the  certiorari.     As  to  the  laft  of  ncot ,^4" good* 
*he  four  exceptions,  Holt%  C.  J.  faid,  that  before  13  Car.  2.  by  matter  alleged 
*£&  juftice3  *  removed  by  confequence  of  law,  upon  43  in  lhe  ntwn' 
£8*.9  becaufe  that  ftatute  makes  a  provifion,  that  every  *  [  493  } 
P^iCh  (hall  maintain  its  own  poor;  therefore  the  juftices 
c£**fidered  who  were  properly  the  poor  of  a  parifh,  and 
***Y  were  held  to  be  fuch  as  were  there  fettled  a  conve- 
Avlnt  t*mc'  w^*c^  was  bought  a  month,  fo  that  a  month's 
*bode  made  an  inhabitant.     Still  there  remained  feveral 
doubts,  which  occafioned  13  Of  14  Car.  2.  c.  12.,  upon 
^hich  ftatute  the  prefent  queftion  arifes,  viz.  Whether 
tfte  power  to  remove  be  not  founded  on  13  iff  14  Car.  2., 
■tot  on  the  law,  as  it  was  before  ?  And  fince  fuch  an  order 
vould  ferve  to  remove  before,  why  will  it  not  ferve  now, 
*ace  the  ftatute  ?  Or  whether  13  &  14  Car.  2.  obliges  the 

juftices 
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juftices  to  alter  the  form  of  their  order  ?  And  this  depend? 
upon  this  part  of  the  ftatute,  viz.  Whether  it  be  by  way 
of  giving  jurifdi&ipn  or  reftri&ion.  At  another  day,  Holt, 
C.  J.  pronounced  judgment ;  as  to  the  exception  to  the 
not  averring  that  (he  did  not  rent  a  tenement  of  lot.  per 
a;mum}  he  laid,  the  fecondary  had  fearched  the  precedents* 
and  they  are  without  this  claufe,  according  to  the  form  pT 
the  orders  before  14  Car.  2.  And  this  order  therefore  is 
well  enough;  and  if  the  party  rents  a  tenement  of  10  /.  per 
annum,  he  may  appeal  to  the  feflGons.  As  to  the  other 
exceptionf  it  is  fatal  (a),  for  no  one  can  difturb  a  man 
coming  into  a  parifli,  but  they  that  have  authority  to  do 
it.  A  complaint  ex  officio  from  one  not  concerned  is  no* 
thing,  it  may  be  the-  parifh  are  willing  to  keep  him ;  and 
On  certiorari  as  to  the  return,  that  cannot  cure  the  order,  for  they  had 
jufticcs  can  only  cxercifeci  the;r  authority  before;  and  by  the  certiorari  they 

leturn  the  order    ,  '  1/  _■        •     j  i  i 

in  h«c  verba,  have  no  power  but  to  return  the  order  in  bac  verba  ;  and 
Vide  1  Saik.  therefore  what  they  think  fit  to  return  farther  the  Court 
,*7*  can  take  no  notice  of. 

(a)  Vide  Foley  zb-].  &/.fcf  Aon.  35.   £«r.  $.  tf .  24.    And.  $61*. 

60.  Inter  The  Inhabitants  of  St.  George's  and 
St.  Olave's,  Southwark* 

Joftice cannot  #-p  WO  orders  were  returned,  the  firft  for  fettling  a  poor 
X«s  oVthe  man>  one  Thomas  Gill,  and  the  fecond  a  confirma* 

pwiih  wither  tion  of  the  firft,  upon  an  appeal  to  the  quarter-feflions  : 
His  Jem  to  re-  The  firft  order  recited,  That  whereas  complaint  hath  been 

Tmr^pU^  made  t0  us>  &c>  tbat  T'  G-  had  °flaU  intraded  int0  'be  pe- 
lt 489*,  pi.  51. '  rijh  of  St.  George'/,  we  adjudge  him  to  belajl  legally  fettled  at 
Como.  325.        <3t.  OlaveV:  Thcfe  are  therefore  to  require  you  to  convey  the 
earth.  449.       jaid  Tho  GiU  fo  thepariji  0j  St.  OlaveV;  and  the  direc- 
tion upon  the  order  was,  To  the  churchwardens  and  over- 
Jeers  of  the  poor  of  the  parifi  of  St.  Olave'x :  Qualhcd ;  for 
they  ought,  and  can  only  order  the  parifli-officers  where 
the  intrufion  is  made,  to  make  the  removal. 


[494  ]      61.   Inter  The  Parifhes  of  St.  Andrew's  Hoi* 
born,  and  St  Clement's  Danes* 

[Mich.  3  Ann.  B.  R.] 

Seffions  bemg  f-p  n  £  Court  of  quarter- feffions  of  Middlefex  made  ah 
l^may^ur  *  order>  and  afterwards  the  fame  fcttions  vacated  it  by 
ihci'r judgment  a  fubfequcnt  order;  and  a  certiorari  being  brought,  both 
aud  m Jtc  a  new  orcjcrs  wcrc  returned  thereon.    Et  per  Holt ,  C.  J.  You 

fhould 
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(tumid  not  have  returned  the  vacated  order,  but  only  the  <"*« »  tut  muft 
latter.  This  is  as  if  we,  difliking  our  judgment,  fliould  %$/%£"* 
the  fame  term  make  an  entry  of  two  different  judgments,  6  Mod.  337, 
andtetorn  both  upon  a  writ  of  error,  which  ought  not  to  P°rt»  °os»  *°$. 
be:  The  fcffions  is  all  one  day,  and  the  juftices  may  alter  J.  c!l\>?*96o$. 
their  judgment  at  any  time,  while  it  continues :  Thus,  at  Sett,  and  Rem.* 
theGWJft&h,  you  fee  judgment  de  pain  fort  W  dure  given  -9  168.  Holt  5n. 
and  yet,  if  the  party  will  plead,  we  will  fct  afidc  thatjudg-  Cttmb-66'35i* 
mem,  and  admit  him  to  plead. 


£>uttatorp. 


1.    Rex  &  Regina  vcrfus  Tippin*  » %*£  **1|* 

[ 1  W.  &  M.  B.  R.] 

QNE  was  outlawed  upon  an  information  for  feducing  H.  outlawed  for 
y   a  young  gentleman  to  marry  a  young  woman  of  a  JjSJSfS^ 
lewdcharaAer,  and  fined  5000/.    And  it  was  moved  in  on  fined  for  the 
Wttlf  of  the  defendant,  that  he  could  not  be  fined  upon  ***•  *• » **»• 
the  outlawry,  becaufe  in  mifdemeanor  the  outlawry  does  **»  34-  *  **£ 
not  enure  as  a  convi&ion  for  the  offence,  as  it  does  in  cafes  2  Chan.  Caf.44! 
°f  freafon  and  felony  5  but  as  a  convi&ion  of  the  con-  Carth-  at- 
tempt for  not  anfwermg,  which  contempt  is  puniflied  by  £ lJ5^.t«l 
^cforfcitare  of  his  goods  and  chattels ;  and  if  he  might  7  Mod.  39.  * 
J*  fined  now,  he  muft  be  fined  again  upon  the  principal  8  Mod.  177,17s. 
judgment.    And  the  firft  was  held  to  be  irregular,  for  thd 
outlawry  in  thefe  cafes  is  not  a  convi&ion,  as  appears  by 
*ka  42.     <$uamvii  quispro  contumada  &fuga  utlagetur, 
"topnpter  hoc  convifiui  eft  de  fafi*  principals 

3.    Attorney  General  vcrfus  Baden.  [  495  ] 

[Mich,  5  W.  &  M.] 

j4[  Owes  money  to  B.  on  a  judgment,  and  to  £  on  a  vide  Ray.  17. 
• .  .*  bond  *  A.  is  outlawed  at  the  fuit  of  the  obligee,  and  x  Lev.  33, 3^. 
iSJ^ds  feized  on  the  outlawry ;  and  the  queftiou  was,  p^l49'H^TV 
•    ^ter  the  conufee  of  the  judgment  could  extend  thefe  106.  '$#    *'  * 
jSy    -And  it  was  held  the  outlawry  fhould  be  preferred, 
*?*  ***»*  the  king's  hands  fhould  not  be  amoved,  unlefs 
2^c°ll*»*6c  could  (hew  covin  and  praftice  between  the 
^3*  and  obligee. 
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3.     Adlamc  verfus  Colebatch. 

[Pafch.  8  Will.  3.  C.  B.] 

whercthepiain-   |  T  was  moved  in  C.  B.  that  the  plaintiff1  might  reverie 
tiff  (hail  reverfc    I     an  outiawry  at  his  own  charge,  upon  affidavit,  that 

it  at  his  own  ,        . .  r      ,  *  rt       „  .  ®  y»f  *    .  .  *      -, 

c  arge.  2  Vent  the  defendant  was  actually  in  the  rleet  in  execution  for 

4*«  the  plaintiff  in  another  fuit,  and  he  knew  it  \  and  it  was 

granted,  becaufe  the  plaintiff  fliould  have  brought  him  to 

the  bar  by  habeas  corpus y  and  there  have  charged  him  with 

a  new  declaration  (a). 

(a)  Vide  Ref.  B.  R*  Temp.  Hard.  123. 


4.     Lee  verfus  Millard. 

[Mich.  3  Will.  3.  C.  B.] 

A  Like  motion  was  made  upon  affidavit,  that  th£  defend- 
**  ant  lived  publicly,  and  was  denied.    Et  per  Powell,  J. 


Note ;  The  law 

is  now  altered  in 

this  particular,  -                                  ■.-•»»»■ 

bv  ft»t.  4  &  5  ouch  motions  are  frequently  granted  m  B.  R.}  becaufe  it 

w.  &  m.  c.  i3.  js  a  great  charge  to  reverfe  an  outlawry  there ;  for  the  de- 

s«CiILev.P464.  fendant  mud  appear  in  perfon,  but  here  he  needs  not,*and 

Cro.  £i.  17c,  the  charge  is  but  16/.  8</.,  not  fo  much  as  a  bailiff's  fees 

"3-         m  for  an  arreft.    We  have  always  denied  this  motion  of  late. 


Vi.  Barnes  314.    ^   ir  ^ 


5.     Arthur'/  Cafe. 
[Hill.  8  Will.  3.  B.R.] 


Eiror to  reverfe  *R  THU  R  was  outlawed  for  felony  upon  five  indi£t- 
\m\*"lt  there  ments,  and  afterwards  came  in,  and  was  brought  to 

behind*  there  the  bar,  and  aflced  what  he  had  to  fay  why  judgment 
mud  go  a  fcire  fhould  not  be  given?  He  produced  five  writs  of  error.  Mi 
f£nblTuLtt  P'rHolU  C  J.  If  there  be  no  lands,  the  attorney-general 
and lords,  mediate  may  confef*  error,  and  then  he  (hall  plead  prefently,  and 
*r.d  immediate,  be  tried  upon  the  indiftments.  If  there  be  lands,  there 
fjet™ix  "Uut^if  mu^  ^c  zfrinfen0*  againft  the  lords,  mediate  and  imme- 
•ttorney-gene-1  diate,  to  (hew  caufe  why  he  fliould  not  have  reftitution, 
raiconfefsonre-  But  if  it  be  fuggefted  on  the  roll  that  he  has  no  lands,  and 
are^ow^II'JSre  the  attorney-general  confefles  it,  there  needs  nofcirtjk- 

facias  is  necef-     CIQS% 

fjry.  S.  C.  Holt 

51 S.  Vi.  i  And.  188. 

•#*   A  fcire  facias  mud  be  into  all    3  Kit.  29.     But  not  in  oudawiy  fat 
counties  where  the  criminal  has  lands,    treafon,  2  Bowk.  c.  50.  fed.  13. 


6.     Anonymous. 

[Mich.  10  Will.  3.  B.R.] 

tj'Viis  outlawed  in  two  aftions,  one  was  10/.  the  Defendant  mid 
""•  other  for  40/.;  apd,  upon  reverfing  the  outlawry,  not  appear  in 
the  Coart  took  fpecialbaH  for  the  firft,  and  an  appearance  per?U  re,rerrc 
fortheother,  upon  4  &  5  w*  &  M •  «  **-     N***  The  ESSES*? 
recognizance  was  taken  purfuant  to  .31  Efiz.  c.  3.     Note  i  lony.  vide  ante, 
Mow  per  4  &  5  W.  &  M.  one  outlawed,  except  for  trea-  pl '*'c*?t£?.' 
ion  or  felonv,  need  not  appear  in  perfon  to  reverfe  an  out-  x  wiifoo  3. 
lavrrjr,  but  l>y  attorney.  »  Sm.  1178. 

7.    Symmons  verfus  Bingoe  and  Cook* 

[Pafch.  4  Aon.  B.  R.] 

T"*  fi  E  defendant  Bingoe  being  a  feme,  and  waived  upon  If  two  are  out* 
procefs  of  outlawry,  it  was  now  moved  on  her  behalf,  ****** mjr  *? 
*»*  upon  filing  common  bail,  (he  might  have  liberty  to  ££&*£ 
TCVc*fc  the  outlawry.    Per  Cur.  The  writ  of  error  to  re-  name  of  both, 
T5^fc  the  outlawry  muft  be  brought  in  the  name  of  both  )at0Df^yjT 
*■£  parties  that  are  outlawed ;  and  if  one  only  appears,  the  &  ™red.  Cro.  U. 
***er  may  be  fummoned  and  fevered,  and  then  the  out-  270,27s. 
k*Ty  may  be  rcverfed  for  the  benefit  of  him  who  appears 
^y»  Before  it  can  be  reverfed  for  want  of  proclamations,  31  Efit.  e.  3. 
?**  party  outlawed  muft  give  bail  to  appear,  and  to  anfwer 
M*nothera£Uon. 

■  *f  the  party  outlawed  comes  in  gratis  upon  the  return  of  if  H.  tomes  to 
*e  exigent,  alias  or  pluries,  he  may  be  admitted  by  mo-  J[J^^J2t 
tK)l^»  to  reverfe  the  outlawry,  for  any  other  caufe,  but  m"  othemifc, 
va*it  of  proclamations,  without  putting  in  bail.    If  he  ifbyeepicorpm. 
^^es  in  by  cepi  corpus,  then  he  (hall  not  be  admitted  to  Cro#  EL  7°7* 
rc^crfe  the  outlawry,  without  appearing  in  perfon,  as  in 
ftttH  cafe  he  was  obliged  to  do  at  common  law ;  or  putting 
in  bail  with  the  (herifffor  his  appearance  upon  the  return 
*t  the  cepi. corpus,  and  for  doing  what  the  Court  (hall  or- 
*?•      Appearing  by  attorney  is  an  indulgence  by  4  to*  5 
*r*  CaT Ju.,  and  the  bail  is  to  be  ipecial  or  common  in  this 
*«*  other  cafes  (a). 

Qf*j>leaiBng  outlawries  in  bar  or  abatement,  vide  Cro.  Car. 
5ff»  3  Lev.  29.  I  Show.  8.  And  bow  to  plead  an  outlawry 
*$*f  *r  after  judgment,  fee  1  Lutw.  no,  ill.  Atid  bow 
^ijt&dkin  tbi  fame  court,  and  bow  in  another,  1  Lutw.  40* 

t«)  Jt.net.  Sercole  v.  Jianfon ,  1  Wilf    3  Bur.  1 48a.  Campbell  v.  Daley*  3  £mr. 
3«   z&Jr.ujt.   Cracraft  y.  GUJfitvi,    1920.     ViA*  Jlarnes  3x6. 

Ha 
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™,t£*  ®Vtx  *n&  ftetowg  of  3>ee&*, 
fer.vis.  WLxite,  &c. 

Hob.  ii?. 

Fatefl.  c  &  3$. 

6  Mod.  a*.  


I.    Salifbury  vcrfus  Williams. 

[Mich.  4  W.  &  M.  B.  R.] 

Want  of  profert,  |  N  debt  on  a  bond  in  the  grand  feffions  of  Wales,  the 
^,yfonn-  ^e  *  plaintiff  omitted  in  his  declaration  to  make  z  profert, 
.**»"&"  $  nfle'  &*V*  Judgment  was  for  the  plaintiff;  and  now  in  error 
this  omif&on  was  iniifted  on,  and  the  Court  held  it  only 
matter  of  form,  of  which  no  advantage  could  be  taken 
after  verdift,  or  on  a  general  demurrer,  and  therefore  af- 
firmed the  judgment.  Sid  249.  Cro.  Car.  190.  Cro.  EL 
153.  217.  16  far  17  Car.  2.  cap.  8. 

2.     Morris'/  Cafe. 

[Tri.7Win.3.B.R.] 

rj*m  ftofert  y  jj  ^^v,';;,  the  defendant  avowed  for  a  rent-charge,  and 
^%ywA«li*  m9^c  *****  ty  a  ^^  an*  plcafl4ed  it  with  *  profert,  and 
not  be  given,  the  plaintiff  infilled  to  have  oyer,  alleging  it  was  the  avow- 
Vi^T6^od#l8,  ant'8  f°uy  to  makc  a  Pnfort  of  it,  and  he  ought  to  take  ad- 
3     T*  5°"        vantage  of  it.    Et  per  Cur.  He  was  not  bound  to  plead  it 

fo ;  it  is  but  farplufage,  and  we  will  not  compel  him  to 

give  ojer  of  it. 

3.     Roberts  verfus  Arthur. 

[Mich.  13  Will.  3.  B.  R.] 

•Deed  retfinntm  T  j  P  ON  the  profert  of  a  deed  it  remains  in  court  all 
temrtfe*il|«»-  *at  term»  kut  no  ^ongw»  unlefs  it  be  controverted  ; 

4m4;«th0r.     but  letters  teftamentary,  or  of  adminiftration,  do  not  re- 
wife,  of  lettert    mam  ^  court ;  for  the  party  may  have  occafion  to  produce 
^S£££   them  elfewhcrc.     Vide  36  H.  6.  3o.    Per  Cur. 
tion.  s.  c  "Where  the4  letters  patent  pleaded,  are  recorded  in  the 

h^*8,1^!^  ^amc  court  w^crc  *c  plea  is  pleaded,  the  party  need  not 
patenifmtiftbe  *hew  them ;  but  where  in  another  court,  he  muft  plead 
tocmn+*nd  where  them  with  a  profert  in  Cur.,  or  the  exemplification  of  them 

7V*of£  mdcr  Ac  *** fcal#  Per  mt* a  *• 

*  Lew.  141.    Fotfl.  9,  38*    Lutw.  1644* 
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4.  Longavil  verfus  The  Hundred  of  Ifle worth.  l£*n£*l"9 

[Mich,  2  Ann.  B.  R.     2  Ld.  Raym.  969.  S.  C] 

2N  debt  againft  the  hundred  of  JJlewortb  ;  the  defendant  Dcirai  of  oyer 
pleaded  in  abatement  caption  del  robbers,   fate.,    the  J^^^'j1,1*0 
plaintiff  replied  nul  caption,  &c,  upon  which  it  was  de-  erro™  $erwife 
murred,  and  a  rejpondeas  ott/ler  awarded ;  and  now  all  be-  of  granting  it, 
ing  the  fame  term,  the  defendant  craved  oyer  of  the  writ,  J^VmSus 
and  that  being  fet  forth,  pleaded  the  general  iflue.     Et  per  %su  * 

Holt,  C.  J.  To  deny  oyer  where  it  ought  to  be  gTantcd  is 
error,  bat  not  e  contra  ;  Therefore  we  ought  either  to  grant 
or  to  enter  the  denial  upon  record,  that  they  hiay  affign  it 
for  error.     If  the  plaintiff  will  conteft  it,  he  may  ftrikc 
oat  the  reft  of  the  pleading,  and  demur,  in  order  to  ob- 
ftru£k  the  oyer :  And  at  another  day  it  was  ruled,  that  the  Vide  Doug.  w. 
defendant  could  not  have  oyer,  becaufe  he  had  already  (*J*)'  « T.  R. 
pleaded  in  abatement,  and  having  of  oyer  is  never  to  enable    S 
the  party  to  plead  in  bar,  but  to  plead  to  the  writ,  which 
is  done  already,  and  therefore  pad. 

c.     Armit  verfus  Bream.  s.c.6Mod. 

•*  J  a*4-  Hoh  in. 

[Mich.  3  Ann.  B.  R.]  ^.76,^ 

VKT  H  £ R E  a  man  has  obliged  himfdf  to  make  a  deed,  Wr«* H.  h 
Yy    and  is  fued  for  no*  doing  it,  it  is  not  enough  to  fay,  ^F^rn^ti* 
that  he  made  the  deed,  viz.  leafe,  bond,  isfc,  but  he  mult  ;t  forth}  otfcc*. 
fet  it  forth,  that  the  Court  may  judge  of  its  fufficicncy;  vrifewhrreto 
for  it  ought  to  be  a  good  deed ;  but  if  it  be  to  deliver,  or  ^^STit 
fliew,  or  produce  a  deed,  that  is,  a  deed  already  made,  only, 
there  it  is  enough  to  fay,  that  he  delivered,  or  {hewed,  or  v*<k  M*.  1 1 1. 
produced  it.    Per  Holt,  C.  J. 

6.     Cook  verfus  Remmington.  ai7?6Mod# 

[Mich.  3  Ann.  B.  R.] 

JN  itbt  upon  a  bond,  the  defendant  demanded  oyer  of  Defendant  de- 

the  condition,  which  was,  to  perforin  covenants  in  an  (J^^Twhich 
^denture,  and  then  demanded  oyer  of  the  indenture;  and  he  ought  L>  fet 
*k  plaintiff  gave  it  him,  omitting  an  indorfement,  which  forth  fairofeif, 
^s  made  before  the  execution  of  the  deed  ;  upon  this^r  ^^fST 
r*  defendant  pleaded  performance;  the  plaintiff  replied  imperfea,'  it  it 
a*dfct  forth  the  indorfement,  and  prayed  judgment  for  at  l|ie  dc**Kl': 
™  variance.     Sed  per  Cur.,  id,  The  defendant  fhould  JtiTj 
bare  fet  fc^th  the  indenture  himfelf,  being  a  party  to  it,  1  Saoo*.  j. 
H  3  and 
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?  Sid.  50, 97,     and  (hould  have  pleaded  performance  to  all  the  covenants 

*9|#  xv^J'.-  therein,    2dly,  The  plaintiff  was  not  obliged  to  pveoyer 

1  Sauna.  9,11a.  of  the  indenture,  and  though  he  did,  vet  doing  what  he 

Cro.  Tac.  360.    nccd  not  dPj  ^  fetting  it  forth  is  not  at  his  peril,  as  where 

kdlwiy  7^.       ^c  1S  *  obliged  to  fet  it  forth ;  nor  is  he  concluded  to  lay, 

*r        *  -1    that  there  is  more  contained  in  the  indenture,  but  at  liber- 

*   1 499  i    tv,  as  well  as  if  the  defendant  himfelf  had  fet  it  forth  \  and 

"the  Court  held,  that  as  the  defendant  was  bound  to  fet  it 

forth,  fo  he  was  bound  to  fupply  this  omiffion,  and  make 

his  plea  complete ;  and,  for  this,  judgment  was  given  for 

the  plaintiff. 

+#*  A  deed  may  be  pleaded  as  loft    Read  v.  Brook/nan,    3  Term  Reprtv 
by  time  or  accident,  without  frefert%     151. 


Vide  Lutw. 
1009.  Cro.  El. 
464-    sC©-49» 
5c.  Hutt.  21. 
1  Show.  284. 
a  Show.  334. 
a  Hawk.  P.  C* 


pardon  General  ana  Special* 


i»     Dominus  Rex  verfus  Parfons. 
[Hill.  3W.&M.  B.  R.J 


Pardon  for  mur-  J)  A  RSONS  was  indi&ed,  convi&ed,   and  attainted 
^^Sio^t*1  *or  &*  murder  of  Mr.  Wade>  and  pleaded  their  ma- 

writ  of  allow-     jetties'  pardon ;  and  note,  it  was  for  murder  by  exprcfa 
ance,  certifying   words,  without  any  non  objlantty  the  non  ohftante  being  taken 

forTte'pe^e?      ***?  hY  thc  ftatUte  rf  W'  &  M*  *   And  H*>  C'  J'  afkcd 

SeeiSaund.362.  for  the  writ  of  allowance,  which  (hould  certify  he  had 

1  Lev.  25,  26,   found  furety  of  the  peace  within  eight  (a)  months  after  the 

116  ifit6'"     Par^on »  whereupon  the  writ  of  allowance  was  read :  And 

Raym.  13*,  370,  Holt,  C.  J.  faid,  that  the  Court  ought  not  to  allow  the 

477-Farc0.i53.  pardon  till  thus  certified,  and  that  this  was  a  condition 

s.  C.  Holic'ro.  Prccedent)  by  the  ftatute  of  Edw.  3.;   and  Winmngton 

•  5  &  6  w.  &  *  moved,  that  the  pardon  ought  not  to  be  allowed ;  arguing, 

$J.c.  1  j.  that  the  crime  could  not  be  pardoned:  But  Hcdt,  C.  J. 

faid,  there  was  as  good  reafon  why  the  king  (hould  pardon 

an  indiftment  of  murder,  which  is  his  fuit,  as  why  a  fub- 

je£t  (hould  difcharge  an  appeal,  which  is  the  fuit  of  the 

fubjeft ;  and  that  the  king  was,  by  his  coronation-oath, 

King  may  par-   to  (hew  mercy  as  well  as  to  do  juftice.    He  faid,  the  (la- 

do^UwardiT    tutc  °^  2  ^%  3*  r"  3*  mcant  onty*  that  *c  ^ng  fl1011^  be 
ejcpreu  ^  £ujj   jnformc<j  before  ^  pardoned  any  felony ;  and  that  the 

realon  of  that,  and  other  reftri&ive  (latutes,'was  for  that, 

(a)  Query,  if  this  ought  not  to  be  three  months.  Vide  Preamble  to  5  W.  & 
A/,  c*  13* 

after 
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after  the  fUtute  of  Gloucefter^  c.  9.,  upon  a  murder  done,  Mlrch  tTi» 
h  was  afual  to  apply  to  the  Lord  Chancellor,  and  gain  a  *'£  K"£J£ 
pasdoa  by  undue  means  and  falfe  fuggeftions,  with  gene-  1%. ' 
nl  wonU  in  it ;  and  this  was  the  occafion  of  thofe  reftric- 
tiufbmtes,  that  application  (hould  be  made  to  the  king       [  5°°  ] 
iapcrfcri,  to  the  intent  the  king  himfelf  might  be  apprized 
.  of  the  matter.     By  13  R.  2.  r.  2.,  great  difficulties  are  put 
upon  thofe  that  (hall  be  fuitors  for  a  pardon  of  murder, 
they  are  to  incur  a  penalty,  t$V.,  but  this  was  found 
grievous  to  the  fubjeft,  and  therefore  was  repealed  by 
16  R.  2.  c.  26.,  which  (hews  the  neceffity  there  is  that  the 
king  ihould.  have  a  power  to  pardon ;  upon  which  the  par- 
don was  allowed. 

2.     FoxworthyV  Cafe. 

.   [Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  848.  S.  C] 

VOXWORTHT  pleaded  his  pardon,  and  there  was  Oneptr^ontd 

a  miftake  in  the  proceedings.     At  another  day  he  {^"  XiiTcuf- 
ttme,  and  having  got  die  fault  amended,  it  was  allowed,  tody  with  civil 
*&  creditors  now  moved  that  they  might  have  leave  to  ***<»•,  t«re? 
ctarge  him  with  a&ions,  as  in  cuftodia,  but  were  not  per-  *  c^AJ°*Ftr# 
nutted  to  do  it :  For,  per  Holt,  C.  J.  that  might  defeat  the  1 53.  s.  c.  Holt 

rea's  pardon,  by  rendering  him  incapable  of  performing  5"* 
condition,  which  is,  to  go  beyond  the  feas,  &c.  \  and 
*&  is  not  unreafonable ;  for  without  the  pardon  the  at- 
tainder had  continued,  and  he  mull  have  been  hanged ;  **** l  W^ 
^  there  is  no  reafon  why  the  pardon  ihould  put  the  ere-  1%1% 
diton  in  a  better  condition  than  otherwife  they  would 
fate  been,  to  the  prejudice  of  the  party ;  for  the  pardon 
***  given  for  his  benefit,  and  not  for  the  benefit  of  his 
creditors. 


tmtim  Counties  of  CDefJer,  XEttSi. 

Jt_  '  *  1Chao.Caf.41. 

Scmrftam,  &c. 


Wilbraham  verfus  Poley. 

[Trin.  12  W.  3.  B.  R;     1  Ld.  Raym.  591.  S.  C] 

jj/P*  AcbirUy  moved  the  Court  to  (lay  the  return  of  a  Error  to  the 
.        writ  of  error  out  of  Chancery,  to  revcrfe  an  out-  ^^T1*"1* 
^T  fc  the  county  palatine  of  Chejler,  according  to  the  "" 

li  4  opinion 


5ox*  jparilfc  Colun,  Oil!,  &c. 

opinion  of  my  Lord  Cote,  4  Injl.  214.,  quod  vide:  Sed  nan 
allocatur  ;  for  this  old  ufage  is  gone  by  32  H.  8.  *.  43.,  and 
33>-*  34  ^  8.  *•  *3*  There  were  no  outlawries  in  Cbefter 
before  33  i/.  8.  c.  13.,  for  coroners  are  there  introduced 
by  that  ftatute ;  and  there  was  no  Chief  Juftice  in  defter 
till  (^Elizabeth's  time,  for  till  then  there  being  but  one, 
there  could  be  no  Chief.  Vide  the  account  of  this  cuftom 
at  large  in  Dyer  345,  320,  321. 


Vide  1  Mod. 
251.   %  Mod. 
237*  Ante  486. 
11  Co.  15.  b. 
Co.  Lit.  125.  b« 


#attfft  SMrni,  mill,  &c. 


I.     Rudd  vcrfus  Morton, 
[Mich.  4  W.  &  M.  B.  R.] 


denceofarc-  y  j  p  O  N  a  trial  at  bar  in  replevin,  wherein  the  defendant 
wJ+i  Eli*,  avowed  as  ovcrfeer  of  the  poor,  the  queflion  was, 


Evidence  of  a  re- 
puted 1 
within  4,3  —.._-  -  . 

Vide  Cro.  Car.  Whether  Stratton  was  a  reputed  parifh  of  itfelf,  or  part  of 

9 Vod4*  396#     **  parifli  °f  SilSlefwade  m  B'dfordjbire  ?  Et  per  Cur.  To 

15X.  called7'      make  Stratton  a  reputed  parifh,  within  43  Eliz.,  it  mud 

Kudd.  vcrf.  Fof-  have  a  parochial  chapel,  and  chapelwardens  and  facra- 

ter,  Poft.  57*.    ments,  at  the  time  the  ftatute  was  made ;  and  becaufe  the 

ym'   7*         pretended  parifh  of  Stratton  had  but  one  chapelwarden, 

whofe  office  it  was  to  collect  the  rates  taxed  upon  Stratton, 

and  pay  them  to  Bigglefwade,  they  were  held  part  of  the 

parifli  of  Bigglefwade,  and  not  a  reputed  parifh  within 

43  Eliz. ;  and  their  having  a  diftinft  overfeer,  and  main* 

taining  their  own  poor,  was  not  thought  fufficient  to  make 

them  a  di(tin&  parifh. 

nil,  quid,  vide      &  parifh  fhall  be  intended  a  vill  prima  facie;  adjudged 

]  ur  7s1.5  te  Mich.  6  W.  3.,  Wilfon  verfus  Laws. 

Hob.  Z96.  If  a  place  be  named  generally,  that  place  (hall  be  taken 

4T.  K.  5s*.     to  be  and  intended  a  viU ;  adjudged  Mich.  10  W.  3.  B.  R. 

Vinkefton  vcrfus  Ebden. 


[502]  2.     Dominus  Rex  verfus  Bernard. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raym.  94.  S.  C] 

Regularly  a  con.  INDICTMENT,  for  that  he  being  chofen  tqnftable  in 
iUbfefc.to.be      ^  a  corporation,  according  to  cuftom  debito  tnodo%  refufed 

cfcofen  ib  ilie  leet  ,        *  «  .    *    ,         ir  j  j  • 

<*  turn  j  may  be  *?  tate  upon  him  the  office  j  and,  upon  demurrer,  it  was 
v'  (aid 
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Hi  per  Holt,  C.  J.  that  at  common  law  all  conftables  were  'n  *  cnrpo»tlo« 
chofcn  at  the  leet :  Where  there  is  no  lect,  at  the  turn :  J^Jf J"-  f£ 
Whether  by  the  fteward  or  the  homage,  has  been  a  great  1  Mod.  1/. 
^Qcftkm:  But  without  queftion,  a  corporation,  of  common  AUem  7*. 
right,  cannot  choofc  a  conftable :  By  cuflom  they  may,  as  i**^ ?,5> 
4wiw  the  government  of  the  place  repofed  in  them  -,  but  pi!  5'  /  Bui*, 
then  the?  muft  prefcribe  for  it.  '74.  *■#>• 

J  r  $  Mod.  life 

U7.  Skin.  669.  S.  C.  Comb.  416.    Holt  15a.   Set.  aad  Rem.  114.    Ca&iB.R.  115, 


parliament 


See  x  Chan.  Cif. 

pott.  500. 


I.     Prideaux  verfus  Morris.  f*t.  *3.s.c, 

[Trin.  2  Ann.  B.  R.I 

J  *T  an  aBlon  on  the  cafe  for  a  falfe  return  of  parliament-  No  aaiunii* 
men,  againft  the  (heriff,  the  plaintiff  declared,  that  at  «w™»Uw 
£*Hsi*as  he  was  duly  defled,  the  fheriff  returned  A.  B.  to  &™E£  ~ 
p  duly  elected,  who  was,  in  fa£,  not  duly  elc&ed.    Mr.  of  members  c» 
****g  objeaed,  that  the  right  of  ele£ion  was  only  to  be  f£$n^°l't.ua" 
"^crmined  in  the  Houfe  of  Commons  5  for  that  it  was  a  T\^ls  jj^ 
parliamentary  matter,  which  ought  not  to  be  tried  here,  mined,  or am.it 
JJ?  *nore  than  the  right  of  precedence.    Mr.  Ejre  contra,  ^^j^** 
***3U  this  Court  may  determine  what  is  an  a&  of  parlia-  ^Mod!^, 49. 
™exitt  8  Co.  1.,   their  privileges,  Mo.  67.    1  Ro.  903.  1  Saik.  19/10. 
Vy*r  275.,  the  right  of  peerage:  And  here  the  right  of  ^jJJ^3'1' 
cte£fcion  is  no  otherwife  in  queftion,  than  as  it  is  incident  3  LeV.  i9l  30. 
J°  *he  falfity.     Holt,  C.  J.  The  caufe  of  the  plaintiff's  fuit  Utw.  88.  aSid. 
13  a.  wrong  done  out  of  parliament,  and  whatever  falls  un-  j£8#  *  Lcv*  S0* 
dcr  the  regulation  of  law,  and  is  done  out  of  the  houfes  %  vent.'  *<£ 
°f  parliament,  is  fubjeft  to  the  law  of  the  land,  for  laws  *  v««c.  *o6. 
«  to  be  executed  out  of  parliament ;  but  as  for  the  rules  \  Luui.'s* 
^  Ac  •  Houfe,  as  fitting,  meeting,  tstc.  they  are  within  n.  l.  ji^Huk 
"fc  Houfe,  and  the  judges  cannot  know  them,  there  being  5*3-  8  ST.  9. 
no  pradice  of  them  out  of  parliament :  But  if  the  parlia-  ^f?c^ 
jtt*n.t  (hould  make  a  law  concerning  them,  or  they  fhould  ma/judge  of 
•*po«pc  neceffary  to  be  determined  on  the  account  of  feme  p***mentary 
°{cr  matter  cognizable  by  the  judges,  the  judges  muft  ^SmS^ 
***^  notice  and  determine  them,  as  in  Bynion's  cafe.  49.  2  Vem.  25. 

And  Holt,  C.  J,  feemed  to  be  of  opinion,  ift,  That  for  Po»c*r-  470. 
*  double  return  no  aftion  lay  againft  the  flieriff  before  the  Jjj^'JfoV 
"ajtate  of  7  &  8  W.  3.  c.  7.,  not  only  becaufe  it  is  the  Lu?i.  88,  80. 
*■">    method  the  flieriff  has  to  indemnify  himfeif;  but  Hob-  «•  >C^ 

when 
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142, 515. 1  Jo.  xvhen  the  right  comet  to  be  determined  in  parliament,  one 
i^'^whlc"  Venture  returned  is  taken  off  the  file,  and  thai  there  is 
c.  j.'wiuci  no  double  return.  2dly,  He  feemed  to  think,  that  for  a 
^  <£  k*^ al"  **^c  x^iunk  ft*  P***!  co^li  have.no  a&ioo,  where  there 
Iv^thhtlfc  might.be  a  determination  in  the  Houfe  of  Commons*  be- 
*t  Pridcaux  *.  caufe  of  the  inconvenience  of  contrary  refolutions ;  and 
Mo««.  fo  if  a  fuit  be  between  A.  and  B.,  A.  is  voted  ek&cd*  B. 

cannot  bring  an  a£rion,  and  fay,  that  he  was  duly  ele&ed 
and  returned,  becaufe  his  name  does  not  appear  upon  re- 
cord; and  he  is  eftopped  to  fay,  that  A.  was  not  duly 
ele&ed  and  returned ;  but  where  the  right  of  ele&ion  ci- 
ther is  determined,  or  cannot  be  determined  in  parlia- 
ment, as  in  cafe  of  a  diflblution,  an  a£tion  lies  for  the 
falfe  return,  for  the  courts  at  law  can  neither  anticipate 
nor  contradift  their  Judgment.  Upon  a  writ  of  error  of 
judgment  in  C.  B.%  for  me  defendant  (a). 

(a)  In  the  cafe  of  Wynne  v.  Middle-  for  a  falfe  return  could  be  brought. 

ten,  1  Wilf.  12J  ,  Willes,  C.  J.  in  de-  He  faid  he  fhouM  always  fet  his  race 

livering  the  opinion  of  the  judges  in  againft  the  cafe  of  Prideaux  and  Mtrris. 

the  Exchequer-chamber,  faid,  he  was  The  point  decided  in  Wymu  and  Mid* 

clear  that  an  action  would  lie  at  com-  dletou  was,  that  in  an  action  upon  the 

mon  law  for  a  falfe  or  double  return  of  ftatute  it  is  not  neceflary  to  appear 

a  member  of  parliament,  and  that  it  that  there  was  any  refolution  of  the 

was  not  neceflary  that  there  mould  be  Houfe  of  Commons  refpecting  the  right 

a  determination  in  the  Houfe  of  Com-  of  election, 
moos  as  to  the  election  before  an  action 


5  Mod.  311,  2.    Domina  Regina  vcrfus  Paty  &  al. 

[Hill.  3  Ann.  B.  R.  2  Ld.  Raym.  1 105.  S.  C] 

On  commit-  *TpH  £  defendants  having  been  committed  to  Newgate  by 
S^fet/c*  -  *^c  Houfe  of  Commons,  were  now  brought  into  court 

snons  for  privi-  by  feveral  writs  of  habeas  corpus  /  and  die  caufe  of  their? 
lege,  no  court  commitment  was  returned  to  be  a  warrant  figned  Robert 
h^betf1*"™-1  ^'ty  Speaker,  requiring  the  keeper  of  Newgate  to  take 
Held  by  three  into  his  cuftody  the  feveral  perfons,  defendants,  for  having 
judges  againft  commenced  and  profecuted  an  adion  at  law  againft  the 
H*  ^'  J"  See  conftables  of  Aylejbury,  for  refufing  their  votes  in  the  dec* 

6  Mod.  45.  tion  of  members  of  parliament,  in  contempt  of  thejuru- 
3  Mod.  145.  di&ion  and  open  hreach  of  the  known  privileges  of  the 
Iktntc*1*?*0  Houfe  of  Commons.  Mr.  Leeimere,  Page,  Montague*  *ud 
*  Show.  84*.  Denton ',  who  were  of  counfel  for  the  prifonere,  prayed  that 
Poiiexf.  470.  they  might  be  difcharged  for  feveral  reafons:  ift,  Becaufe 
eMo^.lV.  Holt  ^e  warrant  was  not  under  fca'»  as  »t  ought  to  be.  adly, 
526.  s.  c.'  Becaufe  the  commitment  was  to  remain  during  pleafure. 
3  Keb.  365,  ^dly,  Becaufe  they  had  done  no  unlawful  aft ;  for  the 
3S9, 664.  profecution  of  a  fuit  is  lawful,  and  no  breach  of  the  privi- 
lege of  that  Houfe.    iut  Powelly  Powys,  and  Gould,  Juf- 

ticcs, 
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dees,  held,  ift,  That  the  commitment  was  well  enough 
in  form ;  becaufe  it  was  according  to  the  ufual  manner  of 
commitments  by1  that  Houfe.  adly,  That  the  Houfe  of 
Commons  were  the  proper  judges  of  their  own  privileges; 
and  this  Court  was  now  cftopped  to  fay,  that  this  was  not 
a  breach  of  the  privilege*  of  the  Houfe  of  Commons,  or 
that  the  Houfe  of  Commons  had  no  fuch  privilege. 
Halt,  C  J.  contra  faid,  that  this  was  no  breach  of  privi-  Fil'wf  irfcw. 
lege  of  the  Houfe  of  Commons ;  that  the  commencing  and  J,1" b«Lh3^i 
pnfecution  of  an  a&ion  did  not  neceflarily  imply  a  going  tficge. 
father  than  the  bare  filing  and  continuing  of  an  original, 
which  is  no  breach  of  privilege  :  He  faid,  the  fuing  was 
no  breach  of  privilege,  nor  can  their  judgment  make  it  fo* 
nor  conclude  this  Court  from  determining  contrary  j  when 
die  Houfe  of  Commons  exceed  their  legal  bounds  and  au- 
thority, their  a&s  are  wrongful,  and  cannot  bejuftified 
more  than  the  a&s  of  private  men  :  That  there  was  no  Authority  dT 
queftioa  but  their  authority  is  from  the  law,  and  as  it  is  f^Stoi*^" 
ciroimlcribed,  fo  it  may  be  exceeded :  To  fay  they  are  jaw.  JUL  ji*» 
judges  of  their  own  privileges  and  their  own  authority, 
aodno  body  elfe,  is  to  make  their  privileges  to  be  as  they 
vould  have  them.  If  there  be  a  wrongful  imprifonment 
ty  the  Houfe  of  Commons,  what  Court  (hall  deliver  the 
pvty  ?  Shall  we  fay  there  is  no  redrefs,  and  that  we  are 
notable  to  execute  thofe  laws  upon  which  the  liberty  of 
the  queen's  people  fubfiRs?  To  conclude,  All  Courts  are 
fo  far  judges  of  their  own  privileges,  and  intrufted  with  a 
power  to  vindicate  themfelves,  that  they  may  puni(h  for 
contempts  j  but  to  make  them,  or  any  Court,  final  judges 
°f  them,  exclufive  of  every  body  elfe,  is  to  introduce  a 
fate  of  confufion,  by  making  every  man  judge  in  his  own 
cwfe,  and  fubverting  the  mcafures  of  all  jurisdictions  (*)• 

And  now  a  new  queftion  was  ftarted  and  referred  to  the  writ  ©force  i§ 
judges,  Whether  the  queen  ought  to  allow  a  writ  of  er-  of/|*ht  in  *** 
ror  in  this  or  any  other  cafe  ex  debito  jujlttiay  or  ex  mera  "eafooami^fe- 
IWfc/  And  ten  of  the  judges  were  of  opinion,  that  the  lony.   See 
queen  could  not  deny  the  writ  of  error ;  but  it  was  grant-  *  ?£*?•  8S»  9*- 
tiktx  debito  juJlitUy  except  only  in  treafon  or  felony.    Vide  '  ,3°* 

iLev^Tburflon's  cafe.    Price  and  Smitb  held,  that  the 

U)  This  queftion  was  again  brought  common  law.     The  learning  upon  the 

Wiethe  Court  of  King's  Bench  in  fubjeft  appears  moft  fully  in  Crofly't 

**  Hon.  Alex.  Murray1 s  cafe,  I  fVil/l  cafe,  as  reported  by   lVilfin\    from 

*99* »  and  before  the  Common  Pleas  which  it  feems  that  all  Courts  are  final 

•  the  cafe  of  Bra/s  Crojby,  3  fVil/l  judges  of   contempts   againft  them- 

ItS.  hi  754.  ;  in  both  of  which  it  felves.    Vide  4  I*fl.  15,  17.   1  Sta.  TV. 

***  ruled,  according  to  the  above  de-  89.   2  Sta.  Tr.  61  y,  620.    3  Sta.  TV. 

fifion,  thataperfon  committed  by  the  208.  7  Sta.  Tr.  437.  1 1  Sta.  Tr.  317. 

"^fe  of  Commons  for  a  contempt  2  Haivk.  ch.  15.  fee,  72,  73,  74. 
<*WK>t  be  difcharged  by  a  Court  of 

fubjeft 
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fubjeft  could  not  of  right  demand  them  in  any  criminal 
cafe :  Then  it  was  a  doubt  whether  any  writ  oi  error  lay 
upon  a  judgment  given  on  a  habeas  carpus? 


3,     Coundell  vcrfus  John. 

[Hffl.  SAnn.  B.R.] 


i^fcre't^J  I N  caf';  *c  PIaintiff  dcclarcd  that  he  was  eleded  mem* 
LponthHU-        b*r  of  parliament  for  fuch  -a  borough,  purfuant  to  the 


AftiOfi  lies,  not 

fcrlfaHci 

botopont       _  _^  _ 

mtc7&8  w.3.  queen's  writ,  &c.%  and  that  the  defendant  returned  two 
l^6M**5\  cthcr  Ver{om  t0  **  deftcd,  and  that  he  the  plaintiff  pe- 
49.  1  Saik.4i9,  titioned  the  Houfc,  and  was  adjudged  by  *  them  to  be  duly 
m.  s  Mod.  tii.  ele&ed,  and  his  name  ordered  to  be  inferted  in  the  return, 

ta£  470?  1  ul.  an?  ***  nanw  of  thc  othcr  to  **  rafcd'  Aftcr  ve^dia  on  not 
29^30.  Lotw.  guilty,  the  defendant  moved  in  arreft  of  judgment,  that  here 
88.  2  Sid.  16S.  is  no  caufe  of  aSion ;  for  it  appears  now,  the  plaintiff  has 

i^'x-^  *6'    ^ad  Ac  cflfea  of  his  clc&ion  *  hc  is  returned ;  he  has  his 
jKeb^&^i.    place;  there  is  nothing  wanting  wherein  he  can  pretend 
i  Vent.  206.     himfelf  injured,  but  the  cofts  he  has  been  at  in  the  pro- 
?  dITJ.Voc      fccution;  and  as  to  them,  it  ought  to  be  fuppofed,  that 
*  T  coc  1    *^c  "ou^c  confidered  of  them.     This  was  endeavoured  to 
t  5  5  J    be  made  good  upon  the  ftatute  7^8  **^3-     But  Sir 
Tbo.  Parler,  for  the  defendant,  anfwered,  That  this  de- 
claration cannot  be  taken  to  be  founded  upon  that  ftatute, 
becaufe  the  faft  was  laid  not  agreeable  to  it,  nor  was  it 
fuch  an  a£tion  as  was  intended  by  the  ftatute,  which  dif- 
fers from  a  general  a£tion  ;  for,  nrft,  an  a£tion  grounded 
upon  a  general  prohibition  of  a  ftatute,  ought  not  to  be 
for  the  party  only,  but  the  queen  and  party  tarn  quam  ;  for 
r  a  line  is  due  to  the  queen  for  the  breach  of  the  ftatute,  as 

-tb'oLJt 4  *W  WC^  **  fatisfaftion  to  the  party  injured.     Et  per  Car. 

r  j     I    4  1     Where  a  ftatute  introduces  a  new  law,  by  giving  an  a&ion 

<aA~<»<x«  /oU  r     where  there  was  none  before,  or  by  giving  a  new  aftion 
'  ^"7**Yjfc  *  **"  ^     in  an  °^  ^^  t'ie  P***01^  nec<*  not  conclude  amtraformam 
h£  /a    y*  ******' fa"**-    But  ^  a  ftatute  gives  the  fame  a£Hon,  with  a 
V    "  difference  of  fome  circumftances,  as  double  damages,  fstc. 

the  plaintiff  muft  either  conclude  cotrtra  formamftatufi,  or 
make  his  cafe  fo  particularly  within  the  ftatute,  that  it  may 
*      appear  to  be  fo;  and  becaufe  he  had  not  done  it  in  this, 
cafe,  judgment  was  given  for  the  defendant. 


(    5°6    ) 

#arfon,  Wear,  ana  Curate, 


Birch  tw^x  Wood, 
[Mil.  10W.3.  B.R.]    • 


3  Icon.  Caf.  46 
*  148.  4  Leon. 
Caf.  367.  Cro. 
Car.  105.  Cr*. 
£1. 490. 


JFfOOD,  pretending  to  be  curate  of  a  chapel  of  cafe  Contt  Si  n. 
f^    in  the  parifli  of  Prefton>  fued  the  vicar  of  the  parifli  ™*$\£  *• 
in  the  Spiritual  Court,  for  the  arrears  of  a  penfion  claimed  *£,.  cafc*  5!r. 
by  prescription ;  and  a  prohibition  was  granted  ntfi  caufa;  *49- s-  c- 
for  that  the  curate  was  removable  at  the  will  of  the  parfon, 

and  fo  cannot  prefcribe,  but  his  remedy  mud  be  by  quart* 

tummerwt. 

VHtFmft.  63.   That  pariJUounds  are  not  to  h  proved  Sj!^.4** 

•7  thfparforu  Cowjl  437I 


pauper. 


Poor  prifoaert, 
vide  pod.  5*i. 
%  Lev.  14%. 
6  Mod.  12,301. 


i.    Anonymous. 

[Mich.  9  Will.  3.  B.  R.] 

A  P**per  (ball  not  pay  cofts,  unlefs  he  be  nonfuit ;  but  P«r*r  fcaii  pay 
^  then  he  ftaU  pay  cofts,  or  be  whipped ;  per  Holt,  C.  J.  it'fsTit: 
$/*re  tamen ;  for  afterwards,  in  another  term,  I  moved  6  Mod.  88. 
™*  tpauper  might  be  whipped  for  non-payment  of  cofts  ****&  "4- 
*F*  a  nonfuit,  and  the  motion  was  denied  per  Holt,  C.  J.  3  Salk-  a°7*     . 
r^°g,  he  had  no  officer  for  that  purpofe,  and  never  knew 
*  *mc.    Note  alfo  s  If  a  pauper  gives  notice  of  trial,  and  Y1^  Stf-  9*3- 
**  not  proceed,  he  fhall  be  difpaupcred.  J  wijS£ 


2.    Anonymous.  iS°7l 

[Mich,   u  Will.  3.    B.R.] 


W 


[  R.  Nortiey  moved  to  difpauper  a  parfon,  who  was  Difpauperinf. 
plaintiff  in  an  a&ion,  becaufe  he  had  a  living  of  40  /. 
&***mim.    TurUn  and  Gould,  Juftices*  cmttra,  becaufc  he 

fwore 


5°7  payment  ant»  fcatfg)fa8fon,  &c 

xwore  he  was  in  debt  more  than  it  was  worth.  Holt,  C.  j. 
differed  from  them  ;  for  his  being  indebted,  or  hiseftate 
being  mortgaged,  is  nd  rcafon ;  it  is  enough  that  he  has  a 
coufiderable  eftate  in  poffeflion. 


Vide  ante  44s. 
aLer.  203, a  1 2. 
♦  Mod   so. 
Poft.  519* 


j&apment  and  Satisfaction,  &c 


XiUCUtOT  QH7 

Ci  j  debts  of  a 
f  her  nature 
varter  a  decree 
qood  computer, 
aot  after  final. 
SeeCro.  El  793. 
»And.  157. 
1R0l.Abr.925, 
927.  x  Sid*  21. 
VMgh.89. 
5  Co.  xS. 
a€han.  Caf.  54, 
$4.  2  Vera.  299. 
Prec  Chan.  79* 


i.    Mafon  verfus  WilliatttS. 

[In  Cane.] 


T>ENDING  a  bill  in  equity  againil  an  executor,  t)t 
*  after  a  decree  quod  computet^  an  executor  may  pay 
any  other  debt  of  a  higher  nature,  or  as  high  a  nature  ; 
but  this  mud  be  intended  where  he  has  legal  aflets ;  for  if 
he  has  only  equitable  aflets,  the  Court  win  hot  indemnify 
him,  and  fuffer  him  to  prejudice  and  difappoint  the  firft 
fuitor ;  and  where  there  is  a  final  decree  againft  an  execu- 
tor, and  he  pays  a  bond,  it  is  a  mifpayment ;  for  a  decree 
is  in  the  nature  of  a  judgment  (a).  Per  Cowper%  Lord 
Chancellor. 

x  Vex.  214; 


(a)  This  is  only  true  fo  far  as  re* 
Iates  to  perfonal  eltate,  Bligb  v.  Lord 
Darnlty,  z  P.  Wnu,  62 1.  Vide  Mortice 


y.  Bank  of  England,  Temp.  Tali.  212% 
Aftley  v.  Prwii,  1  Ve%.  496. 


*[5°S] 

A.  receives  mo- 
ney of  B.  by  the 
JiamUof  C.,it 
it  A.*s  mrey, 
and  he  tn9 
abide  by  thelofs. 
See  6  Mod.  36. 
a  Silk.  442. 
5  Mod.  2,8*. 
h.  C.    Comb. 
475.  CifesB.R. 
289.     Vide  ante 
442,**.  ib. 
3  Mod.  S6. 
3  Lev.  299. 
a  Show.  296, 


2.     Carter  verfus  Sheppard. 
[Pafch,  10WHI.3.  B.R.] 

TlPON  a  point  referred  at  nj/sprius,  the  cafe  was,  2& 
^  having  a  note  of  100  /.  upon  a  goldfmith,  goes  to  re- 
ceive it :  While  he  is  in  the  (hop,  one  Daly  brought  money 
in  to  pay  to  the  goldfmith,  who  thereupon  orders  H.  to 
receive  the  money  of  Daly ;  accordingly  H.  receives  50  /.* 
part  of  his  hundred,  pulls  a  bag  out  of  his  pocket,  puts 
the  money  into  the  bag,  lays  it  down  by  him,  and  pro- 
ceeds to  tell  the  reft  \  in  the  mean  time  *  a  ftranger  comes 
in,  catches  the  bag  of  50/.  from  him,  and  runs  away,  H. 
brings  trover  againjfcthe  goldfmith  for  his  note,  pretending" 
the  property  of  the  50  /.  remained  in  the  goldfmith,  though* 
put  into  the  plaintiff's  bag  s .  for  ht  had  AUl  anrightto  count 

it 


payment  anti  ©atfefa&ion,  &c.  $0$ 

It  orcr,  and  fo  it  was  not  abfolutcly  paid  to  the  plaintiff.  *97-  Moiioy  li. 

Cur.  antra  :  H.  had  appropriated  the  money,  by  putting  *' *•  "c^h^ 

it  into  his  bag,  and  might  bring  trover  for  the  bag  and  i54l  aMod.13, 

money,  as  well  as  if  he  had  put  both  bag  and  money  into  *4» 

his  pocket. 

3«     Marie  ver/iss  Make, 
[Trin.  13  Will.  3.  B.R.] 

DATMENT  to  a  bond  with  condition  indorfed,  is  a  P«y»»t  before 
•    good  plea  before  breach,  but  not  afterwards,  no  more  ^SJ^JJ*"" 
than  to  an  a&ion  of  debt  upon  a  fingle  bill ;  for  the  bene-  473.  5  Co.  1 17! 
&  of  the  condition  is  loft  when  the  breach  is  made  (a).  3  s*lk-  "8* 

*wu9  v*  j.  %  wilfon  150.    ft  Stran.  994* 

(«)  Bat  now,  by  flat.  4  and  5  Aim.    before  the  a&ion  brought,  it  may  be 
r-  *&,  if  the  money  is  paid  any  time    pleaded. 

4.    CranmerV  C^?. 

[In  Cane] 

J^/J  R  S.  Z^i^kr  was  indebted  in  50  /.  to  Crattmer,  and  left  Legtcy  to  a  cw- 
-*  him  a  legacy  of  Soo/.,  and  made  him  executor,  and,  f^j^S" 
41C^*  the  making  of  her  will,  borrowed  150  /•  more  of  him,  debt,  how  to  be 
?**t  died.  The  Matter  of  the  Rolls  decreed  that  this  legacy  t*k«-  v«k 
^lald  be  a  fatisfaftion  of  both  the  debts,  that  contrafted  p^^Tnte 
^^ir  the  will,  as  well  as  that  contra&ed  before ;  but  Har-  155,415,436. 
<**»-*,  Lord  Chancellor,  reverfed  the  decree,  becaufe  a  a  ch«o.  Caf.  15. 
^^fc^rt  of  equity  ought  not  to  hinder  a  man  from  difpoflng 
°*   liisown  as  ne  pleafcs ;  and  when  he  fays  he  gives  a  le- 
8*°y>  we  cannot  contradict  him,  and  fay  he  pays  a  debt ; 
2Xl€i   as  to  the  debt  contra&ed  afterwards,  he  faid  there 
**»  no  pretence  to  make  this  to  be  a  payment  of  that :  If 
*  l^jpcy  be  lefs  than  the  debt,  it  was  never  held  to  go  in 
*k^fa£kion$  fo  if  the  thing  given  was  of  a  different  nature, 


*  ^Jl  thefe  cafes  the  intention  of  the  party  ought  to  be  the  iX^'^iS- 

JHf  ^  *       *        °  Vide  alfo,  note 

^^w**  on  this  pointy 

*^«yment  to  the  (heriff  on  zji.fa.  is  good,  not  fo  to  the  2  Saik.  155. 
**5j*r»    2  Lev.  203. 
w^^There  payment  to  the  plaintiff  by  the  bail  is  a  difcharge. 

*■****.  212. 
fa^****  Payment  was  formerly  no  plea  to  a  fci.  fa.  on  a 
J**^E»ent  in  debt,  tut  now  it  is  by  the  flat  4  tsT  5  Jtmi. 
*^~  ,  4*  3  Lev.  19, 70. 
4 


(  s°o  ) 


Vfae  Pailument 
Cafes,  pag.  1  to 
jr.  Farcfl.  15, 
3  Si.   1  Chan. 

C»C  2  31. 

*  Chan.  Caf. 
x6i,  x:4- 


0eer0  of  rt)t  Bedim. 


i.    Rex  &  Regina  verfus  Knollys. 

[Trin.  6  W.  &  M.   B.  R.    1  Ld.  Raym.  10.  S.  C] 


-Ante  47.  S.  C. 
Fbft  six. 
3  Sallt.  141. 
Carth.  197. 
Comb.  273. 


Holt  530. 
Trepi.  11. 
I S.  T.  50,  58 


TNDICTMENT  was  found  at  HiclSs  Hall againft 
•*  Charles  Knollys,  for  the  murdferof  Captain  Law/on* 
which  was  removed  into  2?.  U..  The  defendant  pleaded  in 
abatement,  that  William  Knollys,  Vifcount  Waltin%fori% 
CafoB?R.5-5*.  ty  letters  patent  under  the  great  feal  of  England,  which  he 
produced  in  court,  bearing  date  Auguft  18.,  2  Car.  I.,  wfcs 
created  Earl  of  Banbury,  to  him  and  the  heirs-male  of  his 
body :  That  William  had  iffue  Nicholas,  who  fuccecded 
him  in  the  faid  title ;  and  that  the  faid  honour  defcended 
to  him  the  defendant  from  the  faid  Nicholas,  as  fon  and 
heir :  Et  hoc  paratus  ejl  verificare.  It  was  replied,  that 
14  Decemb.  4  W.  &  M.,  the  faid  defendant  petitioned  the 
lords  then  afiembled  in  parliament,  to  be  tried  by  his  peers, 
and  the  lords  difallowed  his  peerage,  and  difmuTed  the 
petition. 

The  defendant  demurred,    and  the  attorney-general 
joined  in  demurrer* 

The  firft  point  confidered  per  Holt,  C.  J,  was,  What  an  . 
earldom  was,  and  wherein  it  confided  ? 

Before  the  time  of  Ed.  3.  there  were  but  two  titles  of 
nobility,  viz.  earls  and  barons. 

Barons  were  originally  created  by  tenure,  afterwards 
by  writ,  and  la  ft  of  all  by  patent ;  fcil.  about  1 1  R.  2. 

As  to  earls,  id,  They  were  always  created  by  letters* 
patent.     Fide  Seld.  536. 

2dly,  An  earldom  confided  in  office  for  the  defence  of 
the  kingdom.  Vide  Br  aft.  lib.  1.  r.  8.  Comites  had  their 
name,  not  from  counties,  but  a  comitando  regent.  9  Co.  49. 
It  may  be  entailed  as  any  other  office  may,  within 
Wejlm.  2.  . 

3dly,  Earldoms  con  fid  of  rent  and  poiTeffions,  &r.» 

which  were  anciently  great.     Vide  mag.  char.    The  relief 

. ,   „  J    of  his  heir  is  1 00  /•     This  being  premifcd,  he  went  on  to 

c.  35.  LL.  Ead-  rj        .         ,.    rL.  °   * 

gari,  c.  5.  ll.  confidcr  the  objections : 

Canuti,  c.  17.         id,  That  it  is  not  alleged  by  the  defendant  that  he  is  . 
ch  SWfb         unus  parium  regm  Anglia,  but  only  unus  parium  regnij  npr 
zzno  1055.        is  Banbury  alleged  to  be  in  England,  and  an  Irljh  peer  may 
be  made  under  the  great  feal  of  England. 

To 


Baron. 

Earl,  his  creation 
and»;fficc.  Note} 
In  the  Saxon 
times  the  earls  of 
counties  being 
©fficiary,  were 
e'.efted  by  the 
freeholder  in 
their  folkmotei, 
and  were  re- 
movable for  male 
adminiirraiion. 
Vide  LL.  Edw. 


Jpeett  of  tbe  Beatm.  5x0 

To  this  he  anfwered,  That  the  great  feal  of  England  ^'"6  ™y  ««*« 
Is  appropriated  to  England,  and  what  is  done  under  it  has  Jj/jjJ^  ""j 
relation  to  England,  and  to  no  other  place ;  and  though  of  Engi*ndf  bf 
the  long  may  create  an  Iri/b  peer  under  his  great  feal  of  «!**&  *<"*• 
&gWi  jet  that  muft  be  by  exprefs  words,  being  by  fpe-  d^o  £ 
cial  afl  of  prerogative.    An  act  of  parliament  does  not 
extend  to  Ireland,  unlefs  particularly  named ;  and  it  is  a 
foreign  intendment  to  fuppofe  him  an  Irifb  peer,  and 
therefore  is  to  be  rejected. 

The  place  from  whence  an  earl  takes  his  title,  is  not  pi**  whence 
material  ;  it  is  not  necefiary  there  (hould  be  fuch  a  place  ritlc  is  *■*«* 
m  England,  or  indeed  any  where.     Albemarle  is  not  in^™JJ^#^ 
England,  and   there  is  really  no  fuch  place  as  Ri vers,  13  &  14  Ed.  n. 
though  we  have  an  earl  of  that  name. 

idly,  It  is  obje&ed,  That  the  defendant  ought  to  have 
concluded  his  plea,  with  prwt  patet  per  recordum,  and  have 
produced  a  writ  to  certify  the  difcents. 

As  to  the  writ  to  certify  tbe  difcents,  that  is  not  of  ne- 
ceffity,  but  ufed  merely  for  expedition  ;  and  if  his  peer- 
age had  been  created  by  writ,  then  it  would  have  been 
triable  by  the  record,  and  this  a  fatal  exception :  But  let- 
ten  patent  may  be  pleaded  and  (hewn  to  the  Court,  and 
the  adverfe  party  cannot  deny  them :  And  as  this  cafe  is, 
here  being  difcents,  if  the  defendant  had  concluded  as  the 
tag's  counfel  fay  he  (hould,  it  would  have  been  an  im- 
practicable conclufion,  and  confequently  void.  And  in 
the  precedents  cited  of  the  other  fide,  there  were  no  let- 
ttrs  patent  pleaded  •,  nor  could  there  in  this  cafe  be  any 
foch  iffue  as  earl,  or  not  earl  ;  for  the  letters  patent  under 
the  great  feal  could  not  be  denied  or  qucftioned,  but  by 
pleading  non  conceJfiU 

3<tyi  That  the  defendant  is  concluded  of  his  peerage 
ty  the  order  of  the  Houfe  of  Lords. 

To  this  Eyre,  J.  faid,  The  defendant  had  a  title  to  his  Houfc  of  I*"** 
honour  by  legal  conveyance,  and  that  it  was  under  the  T£l£?'  plr. 
pote&ion  of  the  common  law,  and  could  not  be  taken  lament  Caf.  2/ 
foffl  him  but  by  legal  means.    That  the  Houfe  of  Lords  3>  **• 
could  no  more  deprive  one  of  a  peerage,  than  they  could 
confer  a  peerage.    That  the  defendant's  right  flood  upon 
tjie  letters  patent,  and  his  legitimacy;  that  the  letters 
Patent  could  not  %e  cancelled  without  a  fare  facias;  and 
that  the  defendant  could  not  now  be  proved  a  baftard,  or 
^legitimate. 

™l>  C.  J.  gave  thefe  reafons:   ift,  That  this  order  Judicial  power  of 
******  a  judgment  of  parliament;  the  parliament  con-  p«H»»ent  u  m 
™  of  the  king,  the  lords  fpiritual  and  temporal,  and  the  £^3^* 
^frons.    The  judicial  power  is  in  the  lords  only ;  yet  judgment  of  tne 
**ptoj  and  virtually  it  is  the  judgment  of  the  king,  if  not  **■*•    A»  J«- 
«  **  commons  5  and  writs  of  error  in  parliament  arc  $1^™* 
*?**  «**  in  prdfenti  parliatneafa.    Fide  Fleta,  c.  17.    All 

Vol.  U.  1  'powcr 


jioj 


Jpeer*  of  t&e  Realm* 


Hon  ft  of  Peer* 
h<&  4  doable  *•- 

t»v»rify. 

*[5»] 


But  n»  original 
jurifciiclion 
over  a  caafe 


power  of  jurifdiQion  is  derived  from  the  king $  if  that  be 
an  author  to  be  credited. 

*  The  Houfe  of  Lords  has  a  double  authority,  as  par- 
liament and  the  courfe  of  the  houfe,  between  which  wc 
rmift  diftinguifti  by  their  ftyle.  Journals  are  no  records 
of  parliament,  and  therefore  we  cannot  take  notice  of 
them.  Hob.  no.  King  and  Hun/down  verfus  Arundal 
and  Howard.  Judgments  ought  to  be  given  in  their  pro- 
per ftyle ;  and  therefore  if  this  Court,  which  is  coram 
regt,  enter  judgment  per  jitfticiarios  de  B.  U.  it  is  void. 

The  Houfe  of  Lords  has  no  jurifdi&ion  over  an  ori- 

5 final  caufe  mixed  with  matter  of  h€t ;  becaufe,  I  ft,  that 
upreme  court  is  the  dernier  re/ort;  befides  that,  for  the 
moft  part,  original  caufes  are  mixed  with  matter  of  facl, 
and  it  is  below  the  dignity  of  fo  fupreme  a  judicature  to 
try  a  matter  of  faft.     It  is  for  this  reafon,  error  in  fa£t, 
m  the  Court  of  King's  Bench,  mult  of  neceflity  be  re* 
drefled  before  the  judges  of  this  Court,     adly,  If  the  par- 
liament (hould  take  cognizance  of  original  caufes,    the 
fubjeft  would  lofe  his  appeal,  fo  much  indulged  by  the 
common  law  in  all  cafes.     Caufes  come  not  thither,  till 
when  error  lies  they  have  tried  all  other  judicatures.     For  this  reafon, 
CoVrtrf Ex       witn*n  tncfc  f°ur  years,  judgment  was  given  againft  the 
c  equer  to  the    earl  of  Macclesfield  in  the  Exchequer ;  he  brought  error  in 
Houfe  of  Loids.  the  Houfe  of  Lords;  and  the  qucftion  was,  Whether  by 
31  Eliz.  3.  the  Exchequer-chamber  {hould  not  interpofe: 
And  the  writ  was  abated ;  and  it  was  held,  that  the  Ex- 
chequer-chamber (hould  interpofe.     This  dignity  is  a  title 
by  common  law ;  and  if  a  patentee  be  difturbed  of  his  dig- 
nity, the  regular  courfe  is,  to  petition  the  king,  who  in- 
where  a  patentee  dories  it,  and  fends  it  into  the  Chancery.     Vide  Staundf. 
«$^?»Pm*'J2-     2iE.3.S.     I*Mg5<>£.  +  ulm     The  king 
could  give  precedency  by  the  common  law,  but  is  bound 
by  31  //.  3.  c.  10. 

If  a  peer  commits  trcafon,  he  mud  be  tried  by  his  peers, 
and  they  may  order  a  trial ;  but  the  king  may  cnoofe  whe- 
ther he  will  make  a  high  fteward. 

sdly,  No  pica  was  depending  in  the  Houfe  of  Lords  5  for 
the  defendant  did  not  petition  to  enjoy,  but  fuppofed  him- 
felf  in  pofleflion. 

4thly,  Here  was  no  judgment.  A  Qpurt  can  give  no 
judgment  in  a  thing  not  depending,  or  that  does  not  come 
in  a  judicial  way  before  that  Court :  Here  the  title  of  the 
earldom  was  net  before  them.  If  trefpafs  be  brought  for 
a  trefpafs  done  in  the  ground  belonging  to  a  Louie,  and 
it  appears  at  the  trial  the  plaintiff  has  no  title  to  the  houfe, 
yet  the  Court  cannot  give  judgment  to  turn  h:m  cut, 

5thly,  A  judgment  ought  to  be  complete  and  formal.  If 
a -quo  warranto  be  brought  for  ufurping  royal  franchifes, 
and  die  Court  give  their  opiiiiuii  that  the  defendant  has 

no 


proceed. 
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no  title ;  yet  unlefs  they  go  on,  et  quod  ab  vide  exchtdatur, 

Uc.  it  is  nothing.    So  in  the  cafe  of  Loyell,  2  Cro.  284. 

In  debt  on  an  obligation  the  defendant  pleaded  a  bar  by 

verdift  and  judgment  in  a  former  aftion  wherein  the  entry       [  C 1 2  1 

was,  that  the  defendant  mould  recover  cods,  et  quod  eat 

indejme  die :    Here,  becaufe  there  was  no  judgment*  quod  Difnrffion  •«  up 

querou  nil  capiat  per  breve,  it  was  adjudged  naught  j  for  Jud*nKn:' 

difmiffion  is  no  judgment  in  a  court  of  law* 

Objedion  :  It  is  faid  that  this  judgment  was  given  fc- 
ctmium  legem  parliamentu 

Anfv.  Lex  parliament!  mull  be  looked  on  as  the  law  of  l>x  Parliament!; 
the  kingdom;  but  admitting  it  were  a  particular  law,  yet  Aau  5°3»5°4 
if  a  queftion  arifes  determinable  in  the  King's  Bench,  the 
King's  Bench  mud  determine  it.     Vide  Dy.  60. 

14  Cor.  2.  C.  B.  Bitiiott  verfus  Eveling.    Filing  an  ori-  vi.  ft.  n&  Tj 
ginal  againft  a  parliament-man  was  adjudged  to  be-  no  W,J'  c#  3*  and 
breach  of  privilege.     If  a  man  be  committed  by  parlia-  IO    ' 3"  c*  5°* 
ment,  and  the  parliament  is  prorogued,  this  Court  will 
grant  a  habeas  corpus.     But  no  precedent  hath  been  (hewn  inheritances  not 
to  warrant  the  determining   inheritances  originally  per  Jjjj£^m*te£" 
legem  parliament i;  if  it  be  fo  determinable,  it  muft  be  by  lament."1  *"" 
ad  of  parliament,  but  there  is  no  fuch  ;  or  by  cuftom, 
bat  there  is  no  fuch  cuftom.     But  if  inheritances  were 
determinable  in  parliament,  without  their  having  jurisdic- 
tion, they  would  have  uncontrollable  power,  and  res  ejl 
*ufera,  ubi  jus  eft  vagum.     And  he  concluded  that  judg- 
ment (hould  be  given  for  the  defendant,  and  accordingly 
the  indidment  was  abated :  So  the  defendant  was  not 
^d  for  the  murder  at  all. 

2.     Lord  Banbury V  Cafe. 

[Pafch.  5  Ann.  B.  R.    2  Ld.  Raym.  1247.  S.  C] 

f  OR  D  Banbury  was  taken  on  a  latitat  fued  againft  him  H.  arreted  by 
**  by  the  name  of  Charles  Knollys,  Efq.  and  it  was  now  *£*£** * 

«••_  i  e  *         *  ,  —    .         ^  v»  1      1  commoner,  the 

"^w  for  *  fuperfedeas,  offering  to  (hew  the  letters  patent  Court  will  cot 
°f  creation,  and  an  affidavit  that  he  was  the  perfon ;  and  try  whether  a 
**w  agreed,  That  if  the  latitat  had  been  fued  againft  *£%£*$& 
him  by  die  name  of  lord,  it  (hould  have  been  fuperfeded ;  ante*  45  J,  509. 
f°*  the  law  fuppofes  a  peer  able  to  anfwer  the  demand  of  Parl- (J?fc,»*'  3» 
•"yperfonal  ad  ion,  and  the  body  is  only  liable  for  want  *8C;  r^Vr! 
°f  being  refponfible  in  fubftancc:  And  if  he  had  fat  in  Temp.  Hard.  14! 
parliament  by  virtue  of  any  writ  of  fummons,  and  had  a  Stt-  985- 
been  fued  as  Charles  Knollys ;  but  not  having  fat  in  parlia- 
ment, they  could  not  take  notice  of  his  peerage,,  and 
would  not  proceed  to  try  it  on  a  motion. 
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Wkett  tfttr 
&xl  depofe  oo 
oath  or  honoor. 
j  Will.  Rep.  146. 
S.C. 

[5x3] 


3.    Sir  Thomas  Mccrs  contra  Lord  Stourtoo* 

[In  One.] 

C IR  Thomas  Meers  exhibited  a  bill  againft  the  bid 
0  Siourton,  and  h  was  ordered  that  the  lord  Stourtom 
would  be  examined  upon  interrogatories  torching  Us 
tide ;  and  it  was  qbje&ed,  that  he  being  a  peer  of  the 
realm,  ought  to  anfwer  upon  his  honour  only ;  and  it  was 
ruled  by  Harcourt,  Lord  Keeper,  that  where  a  pear  is  to 
anfwer  to  a  bill*  his  anfwer  put  in.  upon  his  honour  is  fuf- 
£rient(*);  but. where  a  peer  is  to  anfwer  interrogatories, 
to  make  an  affidavit,  or  be  examined  as  a  witnc(s»  he  mud 
be  bpon  his  oath* 

(a)  Jones  154. 


SeeFaref.  101. 
a  Show.  i,*.    . 
165,486- 3  Mod. 
116,134*  6  Mod. 
176, 16S.  $  Mod. 

343  *«*  34«. 
z  Hawk.  P.  C. 
cap.  69. 

5  Mod.  H3- 
S.  C     Carth. 
421.    Hoitj^. 
Comb.  459. 


Inuendo.  Vide 
Yd.  1  a.  Cro. 
EJ.  497.     Hob. 

*»3»45i46»- 
Hutu  1 5.  HctL 
174.    A  1*7039, 
91.     1  Vent. 
337.    *  Sid.  52. 
aSliow.  305  and 
411.     3  Mod. 
53,54.    jUt- 
69,  166.     in- 
nuendo may  ex- 
plain or  apply, 
but  cannot  add 
to,  or  changt 
t'nefenfe.  Carth. 
411.  S.C.  5  Mod. 
%M.  4 Rep.  17. 
C~rab.  450.  S.C. 
3  BVft.  ab<. 

1  fiuja.  1S3. 


fcerjurp. 


Domimis  Rex  verfus  Greepe. 

[Mich.  9  Will.  3.  B.  R.     1  Ld.  Raym.  156.  S.  C. 
43.  S.  C.J 


Comyns 


AN  information  for  perjury  fet  forth,  that  the  defend- 
ant, upon  giving  a  leafe  and  releafc  in  evidence  in  a 
certain  caufe,  bearing  date  the  15th  and  1 6th  of  July  1681, 
executed  at  AJbemarle^houfe,  to  which  Mr.  Stroud  was 
witnefs,  fwore  that  Mr*  atom/ was/  the  middle  of  Juh 
161 1,  at  Nrwnham,  innuendo  Nenvnbam  in  Devon/hire,  urn 
revera  ticn  fuit  apud  N.  pradift*  A  verdift  was  for  the 
king,  but  judgment  was  arretted ;  and  it  was  held, 

lit.  That  Newnbam  was  but  an  individuum  vagum  witb- 
outthe  innuendo*  and  might  be  as  well  Newnham  in  Mid- 
dlefix  as  Newnbam  in  Devon/hire,  or  fome  far  diftant  place  : 
And  if  Newnbmm  was  at  the  next  door,  Stroud  might  be 
at  Newnham,  and  yet  be  at  AUtemarle-boufe  in  Middiefe* 
too  in  the  middle  of  July. 

adly,  That  the  innuendo  could  not  reftrain  the  indrvidtaan 

vagum  to  Newnham  in  Devon/hire ;  for  it  is  no  averment, 

but  in  the  nature  of  a  pr*di&.    It  may  ferve  for  an  expla-t 

4  nation 
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nation  to  point  out  where  there  is  precedent  matter,  but 

ncrcr  for  a  new  charge :  It  may  apply  what  is  already  ex- 

piefled,  but  cannot  add  or  enlarge,  or  change 'the  fenfe  of 

the  precedent  words :  So  here,  the  word  Nnvnbam  did  not 

wponNewnham  in  Devon/hire;  ergo  the  innuendo  cannot 

enlarge  the  importance  of  it,  and  make  it  fo  fignificant. 

Me  fy.  333.     3  Gro.  428-     GMJb.  ioi.    Hoi.  3,  6. 45.  vr.  iT.  R.  7r. 

I  h.%i%  83,  84.   2  Bui.  81,  82.    1  Yen.  337.    Hutt.  44.  J#8Jl5,ir»tr 

4(4.20.  Tehu  21.  I  Gro.  221.  A.  32.  '  ' 

•  3<Uy,  That  a  man  ought  not  to  be  drawn  into  a  con-  Perjury  may  be 
ftra&re  perjury ;  and  that  if  the  matter  of  this  oath  was  '?  «•"■»•«  » 
certain,  it  is  material  to  the  iflue,  and  fufficient  to  be  per-  ^eft* VmVl 
jury;  and  Holt,  C.  J.  denied  Go^I  191.,  and  held,  that  if  i6s. 
a  man  gifes  evidence  to  the  credit  of  a  witnefs,  though    *  [  C IA 1 
this  be  not  the  iflue,  yet  it  is  perjury. 

4AI7,  As  to  the  obje&ion,  that  this  was  an  informa-  charge  ought  to 
tkni  at  common  law,  and  not  on  the  ftatutc,  that  makes  ■*«*•%«««« 
nodiftrence  as  to  die  certainty  of  the  charge ;  for  it  is  ]\T^"^^9  . 
no  more  infamous  now  than  it  was  at  common  law ;  the  tuu. 
difference  is  only,  that  where  H.  is  convict  upon  the  fta-  Wher#H.i»coa. 
tute,  it  is  part  of  the  judgment  to  be  difabled  j  but  at  ^^j^f*. 
common  law  it  is  only  a  consequential  difability:  Ergvy  paaor'thej^j! 
in  the  latter  cafe  the  king  may  pardon,  and  that  re*  nunc;  at  com. 
Acres  him  to  his  teftimony;   otherwife  in  the  former,  £J°^|£ 
for  in  that  cafe  he  rauft  reverfc  the  judgment,  or  cannot  queLV^vwe 
bercftorcd.  ante  461.   Po* 

6*9,  691. 

%f  It  appears  by  the  report  in    in  B.  JE.  was  reverfed  in  the  Honfc  of 
k*d  %*ym*J,    that  the  judgment    Lords. 
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ten,  Juftifica- 
•  tion,  &c  p.  496. 


i#   Anonymous. 

[Mich.  iW.&M.  B.  R.] 


f  f  a  man  be  bound  by  recognizance  to  appear  the  firft  Upon  ai  inform. 
*    day  of  the  term,  and  is  charged  upon  his  appearance  £?£2£L 
with  an  information,  m  cafe  the  information  be  laid  in  ant  (bail  bared* 
JWJJlefex,  the  party  has  time  to  plead  during  all  that  term,  ^m  *>  plead  j 
to  that  it  cannot  come  to  trial  in  the  term ;  but  in  cafe  it  Si^TiSS* 
be  laid  in  any  other  county,  the  party  (hall  have  time  to  Poft  614,  650. 
plead  till  the  next  term,  for  he  is  as  much  concerned  to  Mod-  c**»  »*. 
1  I3  defend  '  *»*•»'* 


514  3?It**  an&  PteaWngifc 

defend  himfclf  in  thofc  cafes  as  in  any  civil  a&ion ;  and 
fince  the  law  allows  him  counfel,  the  law  allows  him  time 
likewife  to  confult  with  them;  for  not  to  allow  the  means 
of  defence,  is  to  take  away  die  fubje&'s  defence;  6ther- 
wife  it  is  of  capital  offences:  But  note;  In  thefe  cafes 
there  is  no  counfel*  Alfo  where  the  party  comes  in  by 
cepi  corpus*  or  upon  an  outlawry,  he  (hall  plead  prefently, 
for  then  he  has  been  guilty  of  a  contempt.  Per  Cur.  Con- 
trary to  the  cafe  of  the  feven  bifliops. 
Time  to  plead9  vidcpojl,  pi.  3,  4. 

[515  1  2.     Woodward  verfus  Cliff 

V,.aLe*.i*,75-  £Pafch.  2  W.  &  M.  B.  R.] 

Tectum  eziftic  t  N  covenant,  the  plaintiff  declared  that  he  was  feized  in 

Poft  5C ■«"L  fcc>  and  that  by  indcnturc  madc  between  the  plaintiff 

a  Lev.  74,  75.    and  Eliz.  his  wife  ex  una  parte,  and  the  defendant  of  the 
1  Saund.  273,     other  part,  tejlatum  exiftit  that  the  plaintiff  and  his  wife  de- 

*J£  acro.383]  mifcd-  lt  was  °bJc&ed> that  il ^"g  *ewn  that  **  lwf- 
537.  -Cro.c»r.>  band  wasfole  fcifed,  the  hufband  and  wife  could  not  de- 
ifcS.  2  Leon.  64.  m\k  \  fed  rton  allocatur  ;  for  it  is  not  affirmed,  but  only 
x  Iti'Zil'  ^at  ^7  l^c  'ndcnturc  lt  ls  witneffed,  for  the  tejlatum  is  at 
rehcarfal  of  that. 

3.     Hall  verfus  Engleftone, 
[Mich.  8  Will.  3.  B.  R.] 


Difference  be. 
tw^ea  tiaie  to 


T  T  P  O  N  a  habeas  corpus  returnable  in  Michaelmas  term, 
pTe^onTh?.  '*" thc  declaration  be  delivered  before  crajlinum  am- 

lew  co  pus  and  marumy  the  defendant  mull  plead  to  try  ;  but  upon  a  cepi 
a  capias.  Ante,  corpus  hc  js  only  t0  plead  to  enter.  So  in  Eafter  term,  if 
\\  15.  Vic-p  t^lc  declaration  be  delivered  before  menf  Pafcb*,  the  de-* 
a  Wiif.  393.      fendant  on  a  habeas  corpus  muft  plead  to  try  ;  upon  a  cepi 

corpus  to  enter  only. 

4.    Anonymous. 
[Mich.  8  Will.  3.  b.  R,] 

1  F  a  declaration  be  delivered  againft  one  in  cuftody,  he 
*  frail  hare  the  whole  term  to  plead  in  abatement* 
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5.  Anonymous. 

[Mich.  8  Will.  3.  B.  R.] 

BEFORE  joinder  in  demurrer,  the  defendant  may  Waiver  of  fpe- . 

**  waive  his  fpecial  plea,  and  plead  the  general  iffue  ;  yal  Pf«*din8«- 
^r  Cur.  But  if  there  be  a  rule  to  plead,  fo  as  to  ftand  by  s°* 

it,  and  the  defendant  pleads  a  fpecial  plea,  as  he  may, 
and  the  plaintiff  demurs,  the  plaintiff  [defendant]  fhall  not 
then  waive  and  plead  the  general  iffue  (*). 

(«)  The  defendant  was  refofed  the  plea,  he  can  only  plead  the  general 

liberty  to  waive  a  (ham  plea  and  plead  iffue,  Hare  v.  Uoyd,  Prout  v.  Drwar, 

thegencral  iffue,   Ellis  v.  — ,  1  T.  R.  693. ;  but  he  may  give  notice 

1  Wtif.  569.     So  a  fpecial  plea,  after  of  fet-off,  note  ibid.     In  ihc  Com- 

the  intervention  of  a  term,  the  plain-  mon  Pleas  the  defendant  mult  always 

ttPt  only  witnefs  on  the  general  iffue  abide  by  his  plea,  Imp.  C.  JB.  308. 

baring  gone  abroad  fince  iffue  joined,  Cocptr  v.  Mansfield.     The  Court  will 

Freeman  v.  Jones,  2  JVilf.  391.     If  a  give  the  defendant  leave  to  withdraw 

defendant  pleads  a  fpecial  plea,  and  is  the  general  iffue,  and  plead  it  again 

ruled  to  plead  fuch  a  plea  as  he  will  with  a  fpecial  plea  to  let  in  the  real 

abide  by;   if  he  waives  the  fpecial  merits,  Wiikti  v. #W,  2  Wilf.  204. 

6.     Pierce  verftis  Blake, 

[Hill.  8  Will.  3.  B.R.] 

,T1  H  E  defendant  pleaded  a  falfe  plea  in  abatement,  viz.  Attorn*?  fine* 
*     that  the  plaintiff  was  dead  $  the  Court  was  moved,  f^ESUto 
that  the  attorney  might  be  compelled  to  fwear  it.     Bt  per  fajfe  and  rmo- 
H&fe,  C.  T.  We  cannot  compel  him  in  any  cafe  to  fwear  *•?■•  sc-  Hoft 
jw  pka, but  where  it  is  a  foreign  plea-,  but  the  attorney,  f0, aJaf^LutS 
if  he  puts  in  a  falfe  plea  to  delay  juftice,  breaks  his  oatn.  Rep.  236.  Styi. 
wd  may  be  fined  for  putting  a  *  deceit  upon  the  Courfc  **5-    Sid;3* 9- 
He  remembered  a  cafe  where  judgment  was  given  againft  ^"j-  #97/-'-i 
a  defendant  above  forty  years  of  age,  upon  which  judg-     .   L  5  *^  J 
went  he  brought  a  writ  of  error,  and  afligned  infancy,  and 
appearing  by  attorney  for  error,  and  the  Court  fined  the 
attorney  :  In  the  principal  cafe  the  Court  ordered  the  at- 
torney to  plead  immediately,  fo  as  he  would  (land  by  it ; 
°*  the  Court,  if  he  did  not,  would  inquire  into  the  truth 
of  the  plea,  and,  if  they  found  a  deceit  and  a  trick,  they 
would  fine  him. 

A&fr;  The  Court  will  not  order  a  man  to  plead  per* 
fmptorily  till  the  rules  be  out. 
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£i6  pica*  anil  Unletting** 

7.     Brown  verfus  Corniih. 
[Ptfch.  9  Will.  3.  B.  R.    1  Ld.  Raym.  217.  S.  C] 


«*.     TNDEBITJTUS  ajjutnpftt  and  quantum  meruit  ftp 
•■J*    •*    20  /.    The  defendant  pleaded  cnerari  mn  debet,  be- 


Cnerari  noo< 
bet  proper  on! 

wMtcbArft.  caufe  he  paid  the  money  at  the  time,  &V.,  et  hoe  parmtvs 
e/l  verificare  s  the  plaintiff  demurred.  Et  per  Holt%  C.  J. 
ift,  TTiis  plea  does  not  amount  to  the  general  iflue,  be- 
caufc  it  admits  the  caufe  of  aftion  (*).  idly,  OneraH  mm 
debet  is  no  plea  here,  becanfe  he  allows  the  promife  to  be  a 
good  promife,  but  avoids  it  by  matter  of  difcharge  ex  pofi 
jaBc ;  in  this  cafe  he  fliould  have  pleaded  aftionem  nan. 
But  where  the  matter  of  the  plea  (hews  there  never  was  a 
good  caufe  of  a&ion,  cnerari  mm  debet  may  be  proper;  thus 
in  debt  on  a  bond,  defendant  may  plead  cnerari  nan  debet 

vide  i  An«\  10.  Vs*  ritns  P*r  &/*»*•    3d,7>  The  P1**  was  mifconduded* 
c«  ih.  ss.        for  he  ought  to  conclude  to  the  country. 

(a)  Fide  ante  344.  Skin.  362.  Cr:  Elin.  26a. 

8.  Afhton  verfus  Sherman.  Mich.  9  Will.  g. 
B.  R.  Vide  this  Cafe,  title  Executors  ,  pL  !<>• 
page  298. 

9.   Anonymous. 

[Mich.  9  Win- 3.  B.JL] 

u  jodg.  T  F  judgment  in  eje&ment  be  figned  in  a  country  caufc 
cje&-     *    for  want  of  a  plea,  but  no  pofieffion  delivered,  a  judge 
in  his  chamber,  at  any  time  before  the  affixes,  mav  com- 
pel  the  plaintiff  to  accept  a  plea;  but  if  poffeffion  oe  deli- 
vered, he  is  without  remedy  \  per  Holt,  C.  J. 

[517]  10.     Gray  verfus  Hart. 

[Hill.  9  Will.  3.  B.R.] 

In  j  unifying  un-  I  N  afimb  and  battery,  the  defendant  pleaded  a  writ  to 
der  a  writ,  it  it  *  the  fceriff  returnable  in  C.  A,  and  a  warrant  to  him 
ft^S^re0.  t0  arrcft  *c  Plainriff»  &fc.,  ™d  dM  not  ftew  from  what 
tumtbk,  but  court  the  writ  ifiued ;  and  it  was  held  naught  5  for  it  bright 
°k?  ^<r  ^  a  w"t  out  °*  *c  ^",B's  B*nch  or  the  County  Palatine, 
S-cTVluu?'  and  *cy  wouId  not  intend  it  a  writ  out  of  Chancery :  So 
14SS.N.L.470.  if  //.  plead  a  judgment,  he  muft  (hew  in  what  Court  1  for 
Cro.  Eiix.  504.  t0  pUt  thc  adverfe  party  to  fearch  in  every  court,  would  be 
infinite. 


Pletaft 
meat  in 


]?&«*  ftfit  PleaWngs.  5x7 

ii.  Anonymous. 

[Mick,  loWiU.  3.  B.R.] 

HE  Court  rcfcntcd  the  number  of  frivolous  (ham  shiafta* 
pleas  which  came  before  them,  faying,  it  was  againft 
duty  of  counfel,  and  againft  the  ftature  W.i.c.  29., 
that  the  old  rate  ought  to  be  revived,  viz.  that  coua-  vide  a wac 

fcould  let  their  hands  to  the  books  delivered  to  tfc  I6?* 

m  -wJriph  which  was  anciently  (b  ordered,  that  the  Cpurf 
^^might  not  be  troubled  with  frivolous  pleas. 

12.    Pafmore  verfus  Serj.  Goodwin. 

[Trin.  11  W.  3.  B.  R.] 

SERJEANT  Darnel  moved  for  an  imparlance  till  the  Upon  Wis  fife* 
**  next  term,  becaufe  the  defendant  was  an  officer  of  the  J1!^  J*^5  ** 
court,  and  the  bill  was  not  filed  againft  him,  fo  as  to  give  ^n  £Cf£jr 
him  eight  days  within  term  to  plead ;  but  the  Court  held,  days  within  «rm 
that  the  day  of  the  bill  filed  is  one  day,  fo  that  the  plain-  ****}•  t  Vj£# 
tiff  may  give  rules  that  day 5  alfo  they  agreed,  that  Sun-  f^Comberb  1* 
Aj%  and  holidays  are  to  be  reckoned  in:  And  the  clerks  251,253. FardQ. 
faid  it  was  fufficient  that  he  had  four  days  in  term,  quod  **•  Str*  **• 
Curia  cmceffit ;  Mr  Clark  faid,  that  anciently  there  were 
two  rules  given,  both  four-day  rules ;  the  firft  was  ad  rt- 
ft*dendum9  the  fecond  ad  refotidendum peremptorie%  which 
two  were  now  turned  into  one  eight-days  rule  (a). 

'     W  It  is  now  only,  four  days  indafive,  2  Str*  1 192* 

13.  Anonymous. 

[Trin.  11  Will.  3.  B.  R.] 

'THE  queftion  was,  Whether  there  ought  to  be  new  No  new  mis  to 
*    rules  to  plead  upon  an  amendment?  Pew,  clerk  of  tAa^J^lsnunm 
™jnpers,  (aid,  that  if  the  plea  was  of  another  term,  JJ ^ im£*?~ 
*****  ought  to  be  new  rules ;  otherwif&if  it  be  a  plea  of  aace  U  given. 
**  6me  term,  becaufe  there^is  a  rule  to  warrant  the  judg-  Potm  &•  *°- 
■J**.    Holt)  C  J.  Anciently  they  did  not  plead  de  novo 
*toan  amendment  *,  therefore  giving  rules,  to  plead  again,       T  C  X  8  1 
^•not  be  the  ancient  cpurfe;  becaufe  the  pradioe  of 
Pkading  do  novo  is  but  of  late  introduced,  but  with  great 
tt'fcti:  When  the  plaintiff  ajnends  and  gives  an  imparl- 
ailcc>  there  ihould  be  new  rules  •,  otherwife  not. 

•*  I  Salk.  47.     infer nwiicn  amended  after  plea  pleaded. 
9s*r. 


\ 


5i3  jplea*  ana  pimiritf. 

14.     Wood  vcrfus  Cleveland. 
[Pafch.  ixWill.  3.  B.R.] 


a  fid*  though 


|N  a  common  tf£/J»i  of  trefpafr,  the  plaintiff  figned  his 
judgment  for  want  of  a  pica  j  the  defendant  after  terra, 
in'oidc/iotty*  an"  before  the  alfizes,  offered  him  a  fpecial  plea*  or  to 
the  met  its.  Vtfe  plead  the  general  iffue,  provided  the  plaintiff  would  con- 

590,"  401.  lowed  to  give  fpecial  matter  in  evidence;  the  plaintiff  re- 

1  Mod.  1.  fufed,  and  executed  a  writ  of  inquiry.      And  now  Sir 

*Rol  Ab     -      Bartholomew  Shower  moved,  that  upon  paying  cofts  the 
pi.  1.'  Cro.  Car!  judgment  might  be  fct  afide,  and  the  plaintiff  obliged  to 
443.  Hob.  104.  accept  their  plea  and  go  to  trial,  the  plea  being  fair  and 
s.  c.  Holt  560.  contamjng  fpecial  matter  of  title.    The  motion  was  grant- 
ed ;  for  per  Holt>  C.  J.  where  the  defendant's  plea  was  a 
fair  plea,  and  no  delay  affefied,  we  will  interpofe;  othen- 
wife  where  a  plea  contains  fpecial  matter  that  is  qucftion- 
able,  and  was  defigned  to  draw  the  plaintiff  to  demur. 

15.   Anonymous. 

[Trin.   12  Will.  3.  B.  R.] 

5tr.8*j.  Barnri  /T1 H  E  R  E  was  a  queftion,  If  a  man  appears  vbluiita- 

24*   1 1  «ur.  568.     X     Tiiy  before  mew/em  PafcL:  in  E,tfler  term,  whether  he. 

intVaif  plead  "   ke  obliged  to  plead  to  enter  ?  Sir  Samuel  Ajlry  and  Mr. 

after  a  voiunury   Clark  were  cf  opinion  he  was  not.     But  per  Holt,  C. .J. 

ijpcaiai.ee.  There  is  uo  difference  between  a  voluntary  appearance  and 

an  appearance  upon  a  ccpi  corpus;  for  a  voluntary  appear- 
ance is  not  good,  unlefs  a  writ  hath  been  taken  out :  And 
there  is  no  reafon  for  it  \  for  if  the  plaintiff  be  content 
with  a  voluntary  appearance  in  cafe  of  the  defendant, 
there  is  no  reafon  why  the  plaintiff  mould  be  in  a  worfe 
condition  than  if  he  had  arretted  him.  Let  the  rule  be,  if 
a  writ  be  taken  out,  and  the  defendant  agrees  to  appear', 
he  (hall  appear  and  plead  according  to  the  return  of  the 
writ,  and  if  the  return  be  before  inenfem  Pafch^  he  (hall 

Vi-i*  ante,  pi.  1    plead  to  enter  \  but  if  no  writ  were  taken  out,  he  (hall  not 

*nJ  3*  be  obliged  to  appear ;  but  if  a  writ  were  taken  out  return- 

able after  metijan  JP<j/r/\r,  he  ihall  have  an  imparlance  till 
&cxt  term. 
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16.     Peircc  vcrfits  Paxton.  Tt"l\l^ 

[Trin.  13  Will.  3.  B.  R.     i  Ld.  Raym.691.  S.  C] 

T  N  debt  on  a  bond,  the  defendant  puis  darrein .  continuance  Payment  of  ptrt, 
*  pleaded  payment  of  part,  and  an  acquittance  in  abate-  a"d  ac*ui«"« 
ment.    Upon  demurrer,  Holt,  C.  J.  held  it  a  plea  in  bar,  «tn^nriUnoiw 
and  not  in  abatement.     Vide  3  Cro.  342.   Al.  63,  6c.  bin  bar.  s.c. 
3  Cro.  157.     What  is  a  bar  before  the  a&ion  brought,  is  j^^"  *"*§!£ 
as  much  a  bar  after,  for  time  makes  no  difference  in  the  -  u*.  a°a 
nature  of  the  thing.     Vide  7 is.  4.  15.     Sty.  212.  is  a  dark  Lutw.  u7t, 
cafe.     Entry  into  part  differs ;  for  that  is  without  the  con*  J*41#    *  ***• 
fent  of  the  plaintiff  {defendant].     But  the  plea  is  not  good, 
becaufe  the  acquittance  is  a  deed,  and  ought  to  be  pleaded 
■with  zprofert  (a),    judgment  to  anfwer  after. 

(*)  This  11  aided,  except  upon  fpecial  demurrer,  4  and  5  jfxn.  c  16. 

1 7.   Anonymous. 

[Trin.  13  WiM.  3.  B.R.] 

IF  an  aft  of  parliament  makes  writing  neceflary  to  a  Where  a  ftatute 
common  law  matter,  where  it  was  not  neceflary  by  {hij^  *  "^IL. 
the  common  law,  you  need  not  plead  the  thing  to  be  in  \t  Ji^  bTfo> 
writing,  but  give  it  in  evidence,  but  wheTe  a  thing  is  ori-  pleaded;  but 
ginally  made  by  aft  of  parliament,  and  required  to  be  in  TddTIt 'toTSwa. 
writingi  you  muft  plead  it  with  all  the  circumftances  re-  ro0n  Jaw  matter, 
quired  by  the  ad  ;  as  upon  the  ftatute  of  H.  8.  of  wills,  **  ««<*«  not  be 
you  muft  plead  a  will  to  be  in  writing ;  but  a  collateral  ^^^^^ 
promife,  which  is  required  to  be  in  writing  by  the  ftatute  a  pica  it  mud. 
of  frauds,  you  nerd  not  plead  to  be  in  writing,  though  R*yni-4S°. 
you  muft  prove  it  fo  in  evidence  [a).    Per  Holt,  C.  J.  ^J'  /♦*'• 

I  Lev.  Sx.    Cro.  Eli*.  438.    BulL  N.  P.  279. 

(a)  In  Villars  v.  HanMey,  2  JVilf.  the   term  to   be  created  in  writing, 

49.  a  plea  that  an  heir  had  nothing  [the  report  fays  lydeed,]  according  lo 

but  the  reverfion  expe&ant  on  a  term  the  ftatute  of  frauds.     But  this  ca/c 

of  $00  years  commencing  anno  17469  does  not  appear  to  have  been  cited. 
jvas  held  ill ;  bcaufe  it  did  not  llate 

18.    Anonymous- 

[Trin.    13  Will.  3.   B.  R.] 

JF  a  man  pleads  over,  he  (hall  never  take  advantage  of  Nothing  can  w 
any  flip  committed  in  the  pleading  of  the  other  fide,  U  ^  t  jJeTl^r 
which  he  could  not  take  advantage  of  upon  a  general  de-  wMeh  could  not 
jnurrcr.     Ptr  Hclt,  C.  T.     be  6  Mod.  i  76.  °°  *  l«"J *«- 

3         l  f  *'  nrancr.     Vide 

3  Wilf.  197.    8  Co.  220.  b. 
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Amendment. 
iUic,  pi.  13. 

Vide  2  Bl.  Rep. 
7S5. 

j  SaJk.  47. 


Retfon  of  a- 
jftrmlmcnt  while 
in  pj£cr. 


19.     Anonymous. 

[Trin.  1  Ann.  B.  R.] 


After  bail-bond 
forfeited,  defend- 
ant cannot  plead 
in  abatement  in 
the  original  ac- 
tion* 


IF  a  man  has  forfeited  his  bail-bond,  and  fo  is  in  mj/e* 
*  ricordia,  and  the  Court  in  favour  of  him  day  proceed- 
ings thereupon,  he  cannot  afterwards  plead  in  abatement 
to  the  original  a£Uon,  but  muft  plead  in  chief* 


20.  Anonymous. 

[Mkh.  2  Ann.  B.R.] 

D  Y  the  courfe  of  the  Court,  if  the  plaintiff  mores  to 
"  amend  his  declaration  the  fame  term  the  defendant's 
plea  comes  in,  she  plaintiff  need  not  give  new  rules  to 
plead  1  but  the  defendant  muft  plead  in  convenient  time. 

21.  Anonymous. 

[Mich.  2  Ann.  B.R.] 

C I N  C  E  pleading  in  paper  is  now  introduced  inftead  of 
^  the  old  way  of  pleading  ore  tenus  at  the  bar  ;  it  is  but 
rcafonable  after  a  plea  to  iffue,  or  demurrer  joined,  that 
upon  payment  of  cods  the  parties  ihould  have  liberty  to 
amend  their  plea,  or  to  waive  their  plea  or  demurrer  while 
all  the  proceedings  are  in  paper. 


5  C  1  Silk.  208 

6  Mod.  157, 
197.   AntcaoS. 


Scire  facias  upon 
a  recognisance  of 
bail  in  error. 
See  6  Mod.  159. 
1  Saund.  3,  6. 
*  Lev.  7. 


Performance 
mot  be  pleaded 
in  the  words  of 
the  condition ; 
otherwife  of  ex- 
cvife.  Lutw.419, 
420,  47'i*c 
-  Lev.  245. 


22.     Fanfhaw  verfus  Morrifon. 

[Paich.  4  Ann.  B.  R.  2  Ld.  Raym.  1 1 38.  S.  C.  with  other  points.] 

nC  IRE  facias  upon  a  recognizance  entered  before  a 
^  judge  of  the  Common  Pleas,  upon  a  writ  of  error  of 
a  judgment  given  in  that  Court  in  debt,  conditioned  that 
if  the  plaintiff  ihould  be  nonfuit,  the  writ  of  error  dif- 
continued,  or  judgment  affirmed,  that  then  he  ihould  pay, 
&c.  The  defendant  prayed  oyer%  and  pleaded  that  the 
plaintiff  in  error  did  profecute  the  writ  of  error,  and  af- 
figned  errors,  et  quod  phcitum  fuper  prxdici*  breve  de  irrore 
adhuc  pendet  indeterminat\  &c.  The  plaintiff  replied,  that 
the  judgment  was  affirmed,  abfque  hoc  quod  placi turn  pendet 
indeterminef,  &c.  The  defendant  demurred,  and  judg- 
ment was  given  for  the  plaintiff  in  C.  2?.,  and  now  upon 
a  writ  of  error,  the  Court  held,  that  where  a  pian  pleads 
a  performance,  he  ought  to  plead  it  in  the  words  of  the 

condition 
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condition  of  the  bond.  3  Lev.  293.  2  Ven.  221.  Dj.  243.  1  Lev.  145, 303. 
bat  othcrwife  where  he  pleads  an  excufe  \  and  that  the  Negative  pica 
defendant's  plea  is  an  excufe  in  this  cafe,  and  therefore  it  "^"prouTpitet 
vas  not  neceflary  to  plead  that  the  plaintiff  in  the  writ  of  penecord.  3  Lev. 
error  was  not  nonfuit,  nor  the  writ  discontinued,  nor  the  >5a»  J»*-  5M<**« 
jadgment  affirmed;  but  that  errors  were  affigned,  &T  \\%9l  ^luri! 
float,  inde  pendet  indeterminate  m,  207,  264. 

adly,  The  Court  held  this  plea  was  in  the  negative,  F^- ,o6- 
and  therefore  there  was  no  occafion  for  the  defendant  to  *     '  >9°' I97* 
conclude  with  a  prout patet  per  recordum :  But  the  plaintiff  2R0I.  Abr.  275. 
ought  upon  this  plea  to  have  replied,  that  the  record  was 
certified  in  B.  R.  fudi  a  iArm,  Et  qudd'fuperinde  talit.  pro* 
cef.  fuit  quod  judicium  affirhtat.  fuit  prout  patet  per  recor-        \  r  2 1  1 
bmg  to  which,  if  it  was  notfo,  the  defendant  might  re- 
ym  nul  tiel  record. 

3dlr,  The  Court  held  the  replication  naught ;  ift,  Be- 

caufc  it  makes  that  matter  of  inducement  which  fhould  ^ImteVof 

Jure  been  the  point  in  iflue  j  and,  2dly,  Becaufe  the  tra-  record  b  ifloet* 

^erfe  put*  a  matter  of  record  in  iflue  to  be  tried  by  the  ?*  co«ntnf»  « 

wrontrr.    And  upon  this  the  Court  were  going  to  reverfe  vja.  1  Swwdio", 

-she  judgment,  but  $n  exception  was  darted  to  the  writ  of  99.  Lutw.  633! 

tiror.  tor  which  it  was  quaflied  (a).  » •  3«»  «nd  HJit- 

*  .  leiverfui  Raines, 

ib.  140X.    1  Lev.  193. 

C*)  N*te;  It  appears  by  the  report  judgment  fuper  quoddem  breve  nofttum 

aa  Xjord  R*ymmd,  that  the  reafon  of  dt  fci.fa.,  whereas  the  judgment  ap- 

*h«    writ  boof  quafhed  was,  that  it  peared  by  the  record  to  have  been 

*T**  a  writ  of  Q^Anmt'*  time,  reciting  given  in  the  reigaof  King  William. 

^*3-  Domina  Regmz  verfus  Rawlins.  Mich. 
3  Ann.  B.  R.  Vide  this  Cafe,  title  Imparl* 
*2nce,  pi.  3.  ante  367.  When  the  defendant 
ought  to  plead  to  an  information. 

,  24.     Turner  verfus  Beale. 

[P*4ch.  5  Ann.  B.  R.    1  Ld.  Raym.  1 262.  S.  C.    Pleadings, 
3  Ld.  Raym.  350.] 

J  W     ajjump/it%  the  defendant  cognovit  aclionem'y  but  in  bar  Plea  upm  the 

*>f  execution  as  to  his  perfon,  apparel,  bedding,  tools,  fl«ute^^- 

*-»  pleaded  a  far  3  Ann.  c.  16.,  and  (hewed  that  he  was  J^J^ 

*?**  wljr  a  prifoner  in  the  Marjbalfea^  and  that  being  there  to  ihew  ii  q«aii. 


_   _„.  {^  aw,  he  was  dWi/*  ^  difcharged  by  the  juf-  fic*litn$  «nd  cii- 

J**«   at  fuch  a  feffions,  juxta  firmam  Jfatuti.    To  this  it  ££*£!? 

^^  ^emurred;  andinGfted,  that  it  did  not  appear  that  he  fendinc  wichia 

Pf^^ioned ;  and  the  juftices  ought  not  to  afiume  a  jurif-  &*  "a#    Vide 

**«CMiand  difcharge  prifoncrs  without  feeking,  or  whe-  Mrf?cSfefS 

thcr  101.  s.  c. 


n»u  <6$,  $$6. 


j2  x  jpirtge  a»D  IBaitownh 

thcr  they  will  or  not ;  and  the  defendant  ought  to  (heir 

hi*  qualifications,  and  that  he  is  within  the  benefit  of  the 

a&,  and  it  ought  not  to  be  put  upon  the  plaintiff,  who  is 

a  ftranger,  to  (hew  that  he  was  not  qualified.     Mr.  Eyre. 

contra  urged,   that  all   was  aided    by  juxta  formam  Jfa- 

Vidcriowd.j76.  tutu       Vide   i  Cro.  314.    2  Cro.  609.     Holt,  C.  J.  The 

*M©d T-'saT.  femons  cannot  intermeddle,  but  upon  application:  You 

5*.  3T.fe.6j6!  mult  (hew  your  difcharge,  and  that  it  was  regulat  and  not 

deficient  5  the  plaintiff  is  a  ftranger,  and  it  is  not  to  come 

on  his  fide  that  the  difcharge  was  deficient,  but  you  mult 

fhew  the  whole  matter,  and  give  him  an  opportunity  to 

traverfe  it.    Judgment  for  the  plaintiff. 

25.     Woodrington  verfus  Deverill. 
[Hill.  5  Ann.  B.  R.] 

S.C.  Holt 567.    AFTERWARDS,  HUL  5  Ann.,  inter  Woodrington 

d!?Vs7."o.  and  J^fv'r,'//»  in  debt  on  a  bond»  thc  famc  cafc  haP- 

Bro.  Attach*  *   pened  as  before,  and  then  the  cafe  lad  mentioned  was  re- 

mcnt,ao.  4  Co.  menlbered,  and  without  pretending  to  make  good  the  plea 

*!u£* &C#        *n  *°rm>  ^  ^atutc  of  aihendmeht  of  the  law,  4^5  Ann. 

r.  16.,  was  infilled  on,  viz.  that  judgment  (hall  be  given 

[  522  J        as  the  right  appears,  &c.    Pengelly  for  the  plaintiff  (aid, 

that  here  appeared  no  fufficient  difcharge,  but  a  good  caufe 

of  action  for  the  plaintiff.    Powell,  J.  (aid,  that  act  did  not 

help  fubftance  ;  that  if  this  fort  of  pleading  be  made  good, 

the  Court  can  never  know  when  particular  jurifdi&ions 

acfc  with  authority,  and  when  not ;  quod  Holt,  C.  J.  rwi- 

cejftt,  faying,  this  expofition  was  to  take  the  party's  iffue 

from  him. 


i&le&ge  an&  Bailment. 


Anonymous. 

[Pafch.  5  W.  U  M.  B.  R.     2  Ld.  Raym.  912,  913,  &c] 

pawn-br  ki,      TF  a  pawn-broker  refufes,  upon  tender  of  the  money,  to 
•n:c37$.c:>iuu.  1   re_(iciivcr  the  goods  pledged,  he  may  be  indi&cd  j  for 
being  fecretly  pawned,  it  may  be  impoflible  to  prove  a  de- 
livery in  trover,  for  want  of  witneffes.     Per  Hok,  C.  J. 
and  Eyre,  J. 

Vadium. 
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Vadium,  a  pawn  or  pledge.    In  this  cafe  the  pawnee  pawn,  quid.  Lit. 

Hath  a  property,  for  the  thing  is  a  fecurity  to  the  pawnee  £<?•  33*- 

that  he  flull  be  repaid  his  debt,  and  to  compel  the*  pawner    c>  w<  * l" 

tp  pay  iu     .  - 

Now,  if  the  pawn  be  fomewhat  that  will  be  the  worfe  And  how  to  be 

for  wearing,  as  clothes,  fcrV.,  the  pawnee  cannot  ufe  it.      dcmeai*d' 
But  if  it  be  fomewhat  that  will  not  be  the  worfe  for  *  Co.  y,  38. 

bearing,  toV.,  as  jewels,  &c .,  the  pawnee  may  ufe  them,  &>•  L"^9- 

But  then  it  mult  be  at  peril ;  for  if  the  pawnee  is  robbed  ow!nV?4. 

w  wearing  them,  he  is  anfwerablc  ;  and  the  reafon  is,  be-  2  Cro.  124. 
caufe  the  pawn  is  fo  far  in  the  nature  of  a  depofitum9  that  it 
cannot  be  ufed  but  at  the  peril  of  the  pawnee ;"  and  the 
ufing  occafioned  the  lofs.  Vide  Owen  423.  But  if  the 
pa^aro  is  laid  upi  and  the  pawnee  is  robbed,  the  pawnee 
is  not  anfwerable. 

-AHo,  if  the  pawn  be  of  fuch  a  nature,  that  the  keeping 
is  of  charge  to  the  pawnee,  as  if  it  be  a  cow  or  a  horfe, 
the  pawnee  may  milk  the  cow  or  ride  the  horfe ;  and  this 
win  recompence  of  the  keeping* 

i£"  a  creditor  takes  a  pawn,  he  is  bound  to  reftorc  it  upon       [523  ] 
Fy  racnt  of  the  debt  •,  but  if  his  care  in  keeping  it  be  exalt,  4  Co.  3*.  Yc*r 
an«i   the  pawn  is  loft,  he  (hall  be  excufed,  for  there  is  no  £78-    °°  Lit- 
default  in  him.  9' 

-A  nd  in  cafe  the  pawn  be  loft,  the  pawnee  hath  Hill  his 
rer*icrdy  for  the  money  againft  the  pawner ;  for  the  law  re-  Vide  Str.  q: 9. 
9u*Vcs  nothing  extraordinary  of  the  pawnee,  but  only  that 
tafliall  ufe  an  ordinary  care  for  the  reftoring  the  goods.    . 

If  a  pawn  therefore  be  loft  before  tender,  the  pawnee 
is  not  liable,  unlefs  there  be  default  in  him  ;  but  if  after  Lit.  R«r  -•-. 
kodcr  the  pawnee  keeps  the  goods,  and  they  arc  ftolea,  0wtr  :z*' 
the  pawnee  muft  anfwer ;  for  now  his  property  is  deter- 
mined, and  he  is  a  wrongful  detainer ;  and  he  that  keeps 
goods  by  wrong  muft  anfwer  for  them  at  peril,  in  all 
evezats;  for  his  detainer  is  the  reafon  of  the  lofs.  Deli- 
verers! per  Holt,  C.  J.  in  the  cafe  of  Coggs  and  Bernard  (* ). 
Tri**  .  2  Ann*  B.  R. 

(«)    Vide  the  principal  point  in  this  ubifupra,  and  Sir  tfrm.  Jcnrs'%  Trea* 

cafe»       1  Salk.  26.,  the  very  elaborate  tife  on  Bailments.     Per  Lord  Ktnycn% 

and       celebrated    argument    of  Lord  HiL  33  G.  3.,  Cogg:  and  Bernard t  is 

Chirf"  Juftice  //<?//,  in  Ld.  Raymond,  a  cafe  of  the  very  iirft  authority. 


.    (    5>3    ) 

jdoor,  $oof*  ftate*,  WLa$rantsp 


Vide  titles  Orders,  Seffions. 


i.     /tffcr  The  Inhabitants  of  the  Parifli  of 
Talborn  and  Bofton. 

[Mich.  7WUI.3.B.R.] 

Taxatxea  «Jy     |T  was  held,  that  if  a  man  is  taxed,  and  after  taxation 

£Ite.£C       ftay8  in  Ac  P*"0*  fort7  da78  without  gWng  notice,  it 
vide      is  no  fettlement  within  the  new  ftatute  unlefs  he  pays  the 


MU478.  pi.  *i.  tax  j  for  it  ffiuft  be  taxing  and  paying,  and  not  taxing  only, 
t  ttiw^ii?  that  makes  a  fettlement,  and  is  equivalent  to  a  notice  in 
Comb.  »8i.       writing. 

Set.  and  Rem. 

179.  S.  C.    Vide  Skin.  6*0.    Foley  118. 

[  524  ]      %.    Inter  The  Pariflies  of  Ryflip  and  Harrow. 

[Hill.  g  Witt.  3.  B.R.] 

^"^h"  P£R  Hdt,C.].  Having  land  in  a  parifli  will  not 
ha»  )Li,  giima  m*kc  a  fettlement,  but  living  in  a  parifli  (a)  where 

tetdemeiit.  one  has  land  will  gain  a  fettlement  without  notice ;  for 
Vide  ante  &poft  thc  a&  0f  parliament  never  meant  to  banifli  men  from  the 
53MoJVi9.  enjoyment  of  their  own  lands,  and  the  law  takes  notice  of 
Set.  and  Rem.  freeholders,  as  thofe  that  chufe  members  of  parliament, 
2i*"  c ' C*  *     and  are  jurors.     Alfo  boarding  as  a  fcholar  gains  no  fet*> 

Vide  Str.  476.       .  J  ,         ,     .  *  r   .  .  .5 

%  Scff.  Ca.  211.  tlemcnt,  no  more  than  being  nurfed  in  a  panih. 

Srr..iii6. 

X  Seff.  Ca.  400.     Bur.  Set  Cat  307. 

'{a)  R.  That  the  refidence  need  not  be  on  the  eftate,  provided  it  is  within 
the  parifli,  Bur.  $.  C.  125. 

3.     The  Cafe  of  The  Parifli  of  Shoreditch. 
[Mich.  10  W.  3.  B.  R.] 

JuMees  may  it  jj  or(jcr  0f  fcflions  was  made  for  quafliing  a  poors  rate 
HwnMr  ^  for  the  parifli  of  Shoreditch.  Exception  was  taken, 
me  is  ungual,   that  by  the  ftatute  of  43  Efiz.9  the  juftices  could  not  qua(h 

the 
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the  -whole  rate,  but  were  to  relieve  the  parties  grieved.  "<*  "»>"«  or 
$iip*rCur.  If  a  rate  be  burthenfome  to  a  whole  fet  of  ancw^0"^' 
men,  as  in  this  cafe  it  was  to  landholders,  the  bed  way  is  vide  ante  Pag. 
toquaihthe  whole  rate}  and  the  Chief  Juftice  held,  that  4*4>  »•*!  poft 
if  die  juftices  qoafli  this,  they  may  make  a  new  one  them-  ^a*rl5h'  *n$/sJc 
(elves,  but  they  are  not  bound  to  do  it,  but  may  order  the  Holt  508,  $73.  * 
ancient  inhabitants  to  do  it  (a).  Vi-  5  Bor-  a6^4- 

(*)  Fide  note  to  the  cafe  of  the  parifh  of  St.  Leon,  Shore Jitcb,  ante  483. 

4.    Inter  The  Inhabitants  of  the  Parifti  of 
Harrow  and  Ryflip  "(£].- 

[Mich.  10  Will.  3.  B.  R.] 

A  Comes  into  Harrow*  and,  being  likely  to  become  Confirmation 
-  •  chargeable,  .was  removed  to  Ryflip;  Ryflip  appealed  j  up°°  aPPcal  >« 
and  upon  the  appeal,  A.  was  adjudged  to  be  fettled  at  Ry-  ^ff^m 
Jip:  Afterwards  Ryflip  discovered  that  Hendon  was  the  wfe  ot  reverfai. 
place  of  his  laft  legal  fettlement,  and  fent  him  thither  $  vide  ante  ?■»• 
and  the  queftion  was,  Whether,  after  the  adjudication  {b.VJrfp*?" 
opon  the  appeal,  Ryflip  was  not  efloppcd  againit  all  the  517.    1  Vent. 
*orid  to  fav,  that  Ryflip  was  not  the  place  of  his  laft  legal  3">-    *"?"* 
fatkment?  Et  per  Holt,  C.  J.  Ryjlip  is  efloppcd  to  fay  $;4,57.  leu 
°therwife ;  for  if  Ryjlip  had  not  been  the  very  place  of  his  and  Rem.  184. 
kft  legal  fettlement,  the  juftices  muft  have  fent  him  back  s* c* 
to  Harrow,  who  were  firft  poffefled  of  him,  for  that  rea- 
*°n,  becaufe  they  were  poffefled  of  him,  and  he  did  not 
Wong  to  Ryjlip.    And  now  this  is  in  effedt  the  fame  quef- 
toon    again,  viz.  Whether  he  belongs  to  Ryflip?  which 
^tteftipn  has  been  already  determined  by  the  juftices  on 
p    Appeal,  who  have  adjudged  that  he  was  laft  fettled  at       [  5*5  1 
tyfltp.  Now  this  point  being  determined,  the  appeal  muft 
°c  firul  an(i  conclufive,  other  wife  there,  would  be  no  end 
of  tilings;  and  the  rather  as  to  Ryflip*  ift,  Becaufe  Ryflip 
Was  party  to  the  fuit  wherein  this  determination  was  made, 
jtod  yet  H.  may  be  eftopped  where  he  is  not  party  to  a 
""*  »  per  Holt,  C.  J.  who  remembered  the  cafe  of  Thorn- 
***    ^nd  Pickerings  where  it  was  adjudged,  that  if  H.  be 
j^j^dged  by  two  juftices  to  be  the  father  of  a  baftard  child, 
^  i«  eftopped  as  to  ail  mankind  to  fay  the  contrary,  and 
™Y^   man  may  call  him  fo  at  his  pleafure.     The  cafe  was, 
A  libel  was  exhibited  in  the  eccleGaftical  court  for  faying 
**f  .Had  a  baftard,  and  the  defendant  fuggefted  for  a  prohi- 
bition this  adjudication  by  the  two  juftices  5  and  the  fug- 
£t*fcA<m  being  turned  into  a  declaration  in  an  attachment 
ob  the  prohibition,  the  defendant  pleaded  to  it,  that  the 

t*)  %±  If  this  cafe  ihould  not  be  intitled  {Undon  and  Ryflip  f 
Vot.II.  K  words 


& 


s*s  l?00t>  PoorV  IRate*,  ©agran  w,  &c. 

words  were  fpoken  at  large,  without  any  relation  to  dw 

adjudication  by  the  juftices.     Plaintiff  replied,  and  prayec 

judgment  if  he  fliould  not  be  eftopped  by  the  adjudicator 

to  fay  he  had  not  a  baftard. 

sMod.  r*.  Afterwards,  Hill.  10.,  this  was  moved  again,  and  thei 

10  Co.  10%       Hrft  and  Gould  held  the  adjudication  was  final  as  to  Rjjlik 

6  K  od.  a  7.      agajnft  aii  perf0ns  and  places,  becaufc  the  point  of  his  fet 

tlcment  as  to  Ryflip  was  tried  in  the  appeal ;  but  as  fc 

Harrow,  (for  he  had  been  formerly  removed  by  them  ti 

/.nte4'6.         Hendon,  and  that  order  revcrfed,)  they  were  at  liberty  fc 

fend  him  to  any  other  place,  and  were  not  eftopped ;  be 

caufc  the  juftices  on  the  appeal  did  not  adjudge  him  to  b 

•  fettled  at  Harrow,  though  they  adjudged  him  now  to  b 

fettled  at  R%flip,  to  that  the  other  point  was  not  tried 

'Turtm  and  Rokeby  contra,     Adjournatur. 

5.     Anonymous. 

[Hill.  10  Will!  3.  B.  R.] 

A  man^air.tts  to  a  Mandamus  was  granted  to  the  juftices  of  peace  0 
compel  precedent  t\  ^  £fa.,  commanding  them  to  compel  the  precede! 
to  an  account  overfeers  of  the  poor  ot  the  parifh  of  rf.  to  come  to  an  at 
with  (Iks  prefent  count  with  the  prefent  overfeers,  and  this  writ  was  no- 
2^?4,^e  quaQied:  ift,  For  that  the  account  by  43  Eliz.  is  to  t 
524.  i»ofr,  p».  given  to  two  juftices,  and  not  to  the  Succeeding  ore 
1  ,  arc*  20.  fccrs  (ay  2dly,  Two  of  the  perfons  named  in  the  wri 
lic^lzi!'9  whom  the  juftices  were  to  compel  to  come  to  account,  c 
6  Mod/7-,  o~,  not  appear  to  have  been  overfeers. 
ss. 

(a)  r;^dat.  17  G.  2.  r.  38. 

6.     Inter  The  Parifhes    of  Beckenham   an 
Camberwell. 

[Trin.  5  Will.  3.  B.  R.] 

Unmmifd jyr.     a  Qucftion  wasmade  upon  8^9  W.  3.  c.  3.,  which  ei 

yiar/^Sit^.nd  a^8>  l'iat  an   unmarried  perfon,  hired  for  a  yea 

Rem.  180.  s.c.  fhall  not  be  fettled,  unlefs  he  ferves  the  whole  year,  wh 

[  ^26  1        'her  that  extended  only  to  cafes  that  might  happen  aft 

Viiepoft,pi.  n.  the  aft,  or  to  fuch  alfo  as  had  happened  ?  Et  per  Cur.  1 

***  F1'  *3-         fuch  only  as  may  happen  after  the  aft  :  It  can  have  no  1 

trofpeft,  but  declares  a  law  for  the  future,  notwithftan 

ing  the  words  declared  and  enacled.     Adjudged  upon  a  fj 

cial  order. 
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7.     Anonymous. 

[Hill.  11  WilL  3.  B.R.] 

IF  //.,  being  fettled  at  A.,  becomes  afterwards  a  vagrant,  Vagrant  to  be 
feme  juftices  have  thought  that  to  be  a  determination  of  ^i^V'^ni 
thefcttlement ;  but  I  never  could  think  fo ;  for  if  H.  be  frool  d*,,^  by 
found  a  vagrant  within  39  Elix.  c.  24.,  he  may  be  fent  to  order  to  the 
the  place  of  his  birth  ;  but  then  by  43  Eliz.  c.  2.  he  m*y  £%£*  fct" 
be  feat  from  thence  as  a  poor  perfon  to  the  place  of  his 
laft  legal  fettlement;  for  his  being  fent  to  the  place  of  his 
birth,  fatisfies  the  ftatute  of  39  Eliz.,  and  fo  both  the  fta- 
tutcs  Hand  together.    Per  Holt,  C.  J. 

S.    Dominus  Rex  verfus  The  Inhabitants  of 
Audly. 

[Mich.  laWill.  3.  B.  R.] 

AN  order  of  feffions  made  upon  an  appeal  from  a  poor's  A  facing  rate 
"  rate,  being  removed  into  this  court  by  certiorari,  the  bltmu^bT^' 
cafe  was,  on  Sept.  1,  1665,  a  certain  rate  was  agreed  to  ned  by  circum- 
ty  the  inhabitants  of  the  parifli  of  Audly,  which  had  been  ftance*«    Holt 
followed  ever  fince  till  the  laft  year,  when  a  new  rate  was  5;6,        * 
Hade.    Upon  appeal  to  the  feffions  the  new  rate  was 
qoaihed,  and  the  old  one  ordered  to  (land.     And  now  it. 
***  objected,  that  it  did  not  appear  this  was  a  poor's  rate, 
king  called  a  parijb-levy,  which  might  be  as  well  for  the 
^urchas  the  poor,  and  then  the  juftices  had  no  jurifdic- 
tion.    Darnel,   The  CoUrt  will  intend   it.     Holt,  C.J. 
Tivifden  ufed  to  fay,  If  a  particular  jurifdidtion  does  not 
toew  the  matter  to  be  within* its  authority,  it  muft  be  taken 
to  be  out  of  it.     Mr.  Parker  took  another  exception,  viz. 
that  the  whole  rate  could  not  be  quafhed  at  the  complaint 
°f  one  man;  and  alfo  that  the  old  rate,  however  juft  at 
frft,  might  be  unequal  now,  and  therefore  the  juftices 
tould  not  make  a  Handing  rate ;  which  laft  fuit  cencejfum 
P*  Holt,  C.  J.  for  lands  may  be  improved.     By  43  Eliz. 
the  rate  muft  be  equal ;  ergo  it  ought  to  be  continually  al- 
tered, as  circumftances  alter.     The  juftices  could  not  con- 
firm an  old  rate,  and  in  this  their  order  is  nought.     And 
tyhim  it  was  faid  in  this  cafe,  that  though  the  juitices  at 
feffions  need  not  give  a  reafon  for  their  order,  yet  if  they 
$**  a  reafon  which  is  wrong,  we  muft  be  guided  by  it,  and 
tyufh  the  order,  becaufe  it  appears  to  us  to  be  no  reafon. 
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9.     Inter  The  Inhabitants  of  Mynton  and 
Stony  Stratford. 

[Mich,  13  Will.  3.  B.R.] 

Reveifai  on  ap-  t\  Y  order  of  the  juftices  a  poor  perfon  was  fent  to  Mjh- 
n!i^ntht°w-  **•"  ^J**"1 appealed  to  the  feffions,  and  the  order 
tief7Sitcoii-ar"  was  difcharged ;  and  then  by  order  the  perfon  was  fent  to 
fimution  is  ton-  Stony  Stratford,  who  appealed,  and  the  order  was  con- 
•iute^id?  firmed*  and  tbcn  bT  another  order  the  perfon  was  fent 
vi.anreTp.486,  back  to  Mynton.  Et  per  Curiam,  The  laft  order  to  fend 
&c  lb.  &p.sH-  him  to  Mynton  was  illegal.  Per  Holt,  C.  J.,  If  on  appeal 
y^^j^*0^  to  the  feffions  an  order  be  difcharged,  that  judgment  binds 
5*4.  5  Mod.9  only  between  the  parties.  But  when  upon  an  appeal  an 
417.  6  Mod.  order  is  confirmed,  that  is  conclufive  to  all  perfons  as  well 
b!  R?!**.  s!c!  as  t0  *c  Part*C8*  f°r  lt  ls  an  adjudication  that  this  is  the 
3  saiic  **>o.  place  of  the  party's  lad  legal  fcttlement,  which  cannot  be 
Sc  a  Mh  a  em#  avoided  by  the  pariih  againft  whom  it  is  made.  It  was  alfo 
2-  •  c577«  hcij^  that  a  parifli  in  reputation  is  liable,  if  there  be  offi- 
cers, i.  e.  churchwardens. 

io*     Anonymous. 

[Pafch.  1  Ann.  B.  R.] 

Hofi»>t«f  bnd«  TJ  OSPITAL  lands  are  chargeable  to  the  poor  as  well 
arc  chargeable  to  mTx  a8  others  j  for  no  man,  by  appropriating  his  lands  to 
Cowo°*\.  CaW.  an  hofpital,  can  difcharge  or  exempt  them  from  taxes  to 
151.  4  Bur.  which  they  were  fubje&  before,  and  throw  a  greater  bur- 
*455-  den  upon  their  neighbours.     Per  Holt,  C»  J.  (a) 

(*x)  R.  2  Bur.  1064.  That  St.  Luke's  pofleflbry  right  orintereft  ;  or  upon  the 

Hofpital  for  poor  lunatics  was  not  rate-  objects  of  the  charity;  any  of  which 

able,  .is  the  rate  muft  either  be  made  cafes  would  beabfurd.    And  there  be- 

upon  the  truitecs,  who  were  merely  ing  no  perfon  rateable,  it  was  held  by 

nominal ;    the    fervants,    who    were  neceifary  confequence  that  there  could 

merely  hired  attendants*  and  had  no  be  no  rate.     Vide  aMb  4  Bur.  2439. 


p«*.  pi  m-       11.     Inter  The  Parifhes  of  Farringdon  in  Berks 
kem'  is"' M  and  Witty  in  Oxfordshire. 


Holt  577. 


[Pafch.  1  Ann.  B.  R.J 


unmarr-cd  per.  *  Servant  came  into  the  parifh  of  S.  was  hired  for  a 
wV^irr^nj  .  vear>  and  ha^ng  fared  half  a  year  of  the  time,  mar- 
b-rorc  the  year  is  ried  a  woman  in  the  pariih  of  Witty ;  and  the  queftion 
bePr-CdovSnn°d  was'  l^'  Wietncr  the  juftices,  on  complaint  of  the 
pu  ferine  die    churchwardens,  could  make  an  order  to  remove  him  to 

the 
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the  place  of  his  lad  legal  fettlement  ?  2dly,  Whether  his  knicc,  gains  • 
faring  here  would  not  gain  a  fettlement?    To  the  firft  (™*m£\y]* 
point  it  was  admitted,  that  the  contraft  between  the  maf-  3  T.  k.  3S2. 
terand  fervant  was  not  diflblved  by  the  marriage;  and  fuit,  Fi- 13. 
that,  admitting  it  might  be  diflblved  by  an  order  made  on  *  *"'  *'¥% 
complaint  of  the  matter  (a),  yet,  without  that,  and  upon  I4s!    Scff.  ca. 
complaint  of  the  officers  only,  it  could  not  be  diflblved ;  133- 
therefore  Broderick  (of  counfel)  admitted  that  the  jufticea     . 
could  not  in  the  principal  cafe  fo  remove  him,  as  that  ho 
could  not  come  to  ferve  his  mailer,  but  held  he  might  be 
removed,  fo  as  that  the  order  mould  difturb  him,  and 
prevent  a  fettlement ;  and  this  he  faid  was  a  medium  that       [  528  J 
would  neither  prejudice  the  contra&,  nor  evade  the  fta- 
tute.   He  compared  it  to  an  order  to  remove  on  14  Car.  2. 
before  forty  days  (lay ;  in  which  cafe  the  very  making  of 
the  order  obftru&ed  a  fettlement  \  and  it  may  be  executed 
after  the  forty  days.     Holt,  C,  J.  and  Powell  contra,  That 
an  order  to  difturb  him  and  not  remove  him,  was  not 
within  the  meaning  of  the  a£t 5  difturbing  him,  without 
power  to  remove,  is  vain  >   and  this  does  not  unfettle, 
nor  is  it  like  the  cafe  of  forty  days.     2dly,  It  was  quef- 
tioned,  Whether  fuch  a  (lay,  &fc.  would  gain  a  fettlement; 
hecaofethe  flatute  make  the  party's  being  unmarried  a  qua- 
lification as  well  as  his  (lay,  viz.  If  any  fuch  perfon,  be- 
ing unmarried,  being  hired,  \stc.  fuchfervice,   £sV.     So  that 
the  words  fuchfervice  goes  to  all,  not  only  the  (lay,  but  the 
ftate  of  the  party.     To  this  Powell  inclined ;  Holt,  C.  J. 
twira,  Such  is  only  fuch  fervice,  and  the  marriage  does  not 
hinder  the  feryice;  the  contract  continues;  and  fuppofe 
the  woman  he  marries  be  of  the  fame  parifh,  {hall  not 
that  puf  a  fettlement  i 

[«)  X.  Bur.  S.  C»  322.  That  a  juftice  cannot*  on  complaint  of  a  matter,  di& 
^^a  fervant  for  marrying. 

12.    Inter  The  Inhabitants  of  the  Parifhes  of 
Cumner  and  Milton  in  the  County  of  Berks. 

[Trin.  2  Ann.  B.  R.  S.  C.  Fortefc.  322.] 

IJPQN  a  fpecjal  order  of  fefTions,  the  cafe  was,  H.  Father  fettled  at 

Was  fettled  at  Cumner,  and  had  feveral  children  born  £.  removes  w 
***:  Afterwards  he  removed  to  Mitton%  and  gained  a  ^^J*^," 
fettlement  there,  by  renting  a  tenement  of  the  value  of  a  new  fettlement 
10  '•  Per  annum.     He  became  poor,  and  his  children,  un-  jjj^jjjjj  £°  do 
dcrtheage  of  feven  years,  were  fent  back  to  Cumner,  by  'hough  uid«  tht 
order  of  two  judices,  which  was  confirmed  at  the  feflions.  age  of  feven 
fa*U,  J.  held,  that  when  a  child  is  fent  with  the  parents  VNrs-    VWc 
byreafon  of  nurture,  it  gains  no  fcttjement  j  but  here  the  co^b^o,^!. 
K  3  children  3  Saik.  251. 
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s.  c.  6  Mod.  children  did  not  come  to  Milton  bj  order.  The  children^ 
lli  and°Rem!'  fettlement  (hall  not  be  divided  from  the  father,  for  that 
239,  242.  would  be  unnatural.  When  a  man  gains  a  fettlement  for 
himfelf,  his  wife,  and  fervants,  he  (hall  gain  a  fettle- 
ment for  his  children  alfo*  but  if  a  widow,  having 
children  under  the  age  of  feven  years,  marries  a  man 
of  another  parifh,  the  children  (hall  go  with  the  mo- 
•  ther  for  nurture,  but  after  feven  years  of  age  they 
(hall  be  fent  back  to  the  parifh  where  their  father  was  fet- 
tled, for  (he  cannot  gain  a  fettlement  for  them  in  this  laft 
parifh,  being  under  coverture,  and  having  a  fettlement 
there  hcrfelf  only  as  part  of  her  hufband's  family,  from 
whom  (he  cannot  be  fevered  (a).  Holt,  C.  J.  Birth  is  ft 
fettlement,  and  the 'fir ft  fettlement ;  and  there  mult  be  an- 
other fecond  fettlement  by  forty  days,  &c .,  to  alter  the  pri- 
mary fettlement.  A  child  under  the  age  of  feven  years  is 
accounted  a  niirfe-child.  If  a  child  be  put  out  to  nurfc, 
£  529  J  or  for  education,  though  it  be  above  feven  years  old,  it 
gains  no  fettlement  thereby,  as  it  was  held  in  Sir  Paul 
Jenkinforis  cafe.  The  queftion  here  is,  Whether  the  firft 
iettlement  by  birth  be  altered  ?  It  is  hard,  I  confefs,  to 
remove  the  child  from  the  father.  Gould,  J.  The  child 
may  be  removed  after  the  age  of  feven  years,  but  not  be- 
fore ;  he  is  fent  with  his  father  for  nurture  only.  Holt, 
C.  J.  Suppofe  the  father  and  mother  come  to  A.,  and  then 
go  to  the  parifh  of  B.,  and  within  forty  days  the  mother 
be  delivered  of  a  child 5  the  child,  though  legitimate,  (hall 
be  fettled  where  it  was  born.  The  principal  cafe  is  fit  to 
be  well  confidcred ;  the  father  indeed  ought  to  maintain 
his  children,  but  the  queftion  is,  Whether  the  children, 
by  living  with  the  father,  gain  a  fettlement  ?  Tlil  ju  ft  ices 
cannot  remove  the  children  from  the  father  till  he  fall  to 
decay.  Afterwards  this  was  moved  again.  Et  per  Holt, 
C.J.  The  queftion  is,#When  the  father  comes  with  his 
children  to  Milton,  and  gains  a  fettlement  there,  whether 
that  does  not  alfo  give  a  new  fettlement  to  his  children, 
and  unfettlc  them  as  to  Cumner,  the  place  of  their  birth  ? 
If  a  father  be  fettled  and  die,  his  wife  being  big  with 
child,  and  after  that  the  mother  dies  before  fhe  is  deli- 
vered, ?nd  afterwards  the  child  is  born,  the  child  is  fet- 
tled there  by  his  birth  (6).  In  this  cafe  the  fettlement  of 
the  father  at  Milton,  is  a  fettlement  to  the  children.  The 
child  is  fettled  by  birth  only,  where  it  is  an  accidental  fet- 
tlement (r).     The  order  was  quafhed  (</). 

[a)  R.  ace.  Ccrtb.  449.  2  Bott.  3d  father  was  fettled  before  his  death, 

edit.  34.  (c)  Vide  Foley  313. 

(6)  Rexv.CtrfwtigFin  382.    If  (a*)   R.  ace.  Foley  257.   And.  34c. 

the  father  die  before  the  child  is  born,  Vide  Set.  and  Rem.  17.  Str.  580.  Ld* 

yet  the  child  fhall  be  fctilcd  where  the  Raym.  1474* 
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13.   Zafcr  The  Pariflies  of  Farringdon  and*?**"' 
Wilcot. 

[Pafch.  2  Aon,  B.  R.] 

JJ  Being  Gngle,  was  hired  for  a  year;  after  he  had  Unowned  pet. 
«•  fcrved  three  quarters  of  the  year,  he  married,  and  ^'^^ 
theju&ices  removed  him  to  his  place  of  lad  legal  fettle-  bero^theyetr 
rncut.    Etper  Cur.  The  contraft  being  good,  the  juftices  "P*1^*  ^"F*' 
foieno  power  to  remove  him  from  his  matter  before  the  *j™gim  a  fee- 
cod  of  the  year;  for  they  cannot  annul  the  agreement  be-  tiemene.    Vide 
tween  mailer  and  fervant,  unlefs  it  be  upon  complaint  of  ""^'j^6* ani 
the  matter  (*).     Settled  or;  not  fettled,  was  not  before  the  X!* 
Court.    But  as  to  that,  viz,  whether  fuch  perfon  ferving 
out  the  year  would  gain  a  fettlement?  Holt  and   Gould 
held,   the  wqrd  unmarried  went  only  to  the  hiring  (b). 
Powell  contra,  that  it  went  to  the  whole  fervice,  by  reafon 
ofthewordykrA. 

W  Nor  upon  fuch  complai&t,  Bur.         (h)    R9  ace.  Foley  148.    Sep.  Ca, 
&/.C«.  322.  143. 

14.    Inter  The  Pariflies  of  Little-Kire  and      [530] 

Woolfall. 

[Trin.  2  Ann.  B.R.] 

A  ParHhione*  of  the  parifh  of  A.  came  to  B.  with  a  cerv  Certificarp-mwi 
^  tificate,  according  to  the  late  aft  of  parliament ;  and  ^tiifilalSl 
*^  juftices  reciting  that  matter,  and  becaufe  he  was  likely  chargeaWe. 
to  become  chargeable  to  2?.,  fent  him  back  to  A.     Win-  vide  infra. 
*topon  moved  to  quafh  fhe  order,  becaufe  he  is  not  re- 
wovcable  till  he  is  a&ually  chargeable  by  the  exprefs  words 
°f  the  aft  8  y  9  W.  3.  c.  30.     kt  per  totam  Curiam  the 
order  was  quaflied,  ttift.      Mr.  Brbderick  agreed  the  ex- 
ception, but  (aid  the  reafon  of  the  removal  was,  becaufe 
Ac  certificate  was  wrong,  and  that  the  fafiions  have  au- 
thority in  this  matter ;  for  an  appeal  lies  to  them  within  vi.  3  T.R  4*. 
*he  equity  of  14  Car.  a.,  where  a  certificate  is  made  and  Bur.  s.  C.  jca. 
figned  by  two  juftices.     /W//,  J.  contra,  If  there  was  a      ycr     7# 
«ult  in  the  certificate,  it  ought  to  appear  to  be  the  reafon 
*hy  he  was  fent  back,  and  the  juftices  at  feflionshave  not 
'JwifdiSion  byway  of  appeal  upon  fuch  a  certificate. 


K4 
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15.     7*/*r  The  Inhabitants  of  Maiden  and 
Fletwick. 

[Trin.  %  Ann.  B.  R.] 

Orfcref  remoral    *  jj  OT(jcr  wa$  ma(je  reciting,  That  whereas  complaint 

^u?*d-     ^  has  been  made  unto  us  by  the,  &c,  that  J.  S.,  who 

judge  him  to  be  is  lately  come  into  the  parifh  of,  &r.  with  a  certificate  ac- 

lui^ut  fo*i5!"  cording  to  8  W  9  JT.  3.,  is  aftually  chargeable  to  the  pa- 

e*  ut  uprl*    ri(h,  and  qua(hed  5  for  the  juftices  mud  adjudge  him  to  be 

chargeable,  or  at  leaft  muft  fay  it  appeared  to  them  that  he 

was  fo  i  but  the  juftices  need  not  adjudge  the  place  that 

gives  the  certificate  to  be  the  place  of  his  laft  legal  fettlc- 

ment. 

x6.     Inter  The   Parifhes'  of  All-Saints   and 
St.  Giles  in  Northampton. 

[Trin.  1  Ann.  B.  Rj 


Certificate 
dudes  the 


con-  TlPON  an  appeal  a  fpecial  order  was  made,  and  the 
pajiih  U  cafc  was  j  Qnc  was  born  at  A.  and  came  and  lived  at 
^mVtbe°ptiifli  &.  fome  years,  but  never  gained  any  fettlcmcnt  there  ; 
to  which  u  is  then  he  removed  to  C.  for  convenience  of  getting  his  live- 
given.  vid*  lihood,  and  B.  gave  him  a  certificate  according  to  the  late 
U?  Honiton  con!  aft.  The  man  became  chargeable,  and  was  fent  back  to 
tra.  Holt  578.  £.,  who  found  that  he  was  laft  legally  fettled  at  A.9  and 
s- c-  fent  him  thither.     Et  per  Holt,  C.  J.  The  reafon  of  the 

aft  of  parliament  about  certificates  was  only  to  encourage 
-        parifhes  where  poor  perfons  were  minded. to  go,  to  receive 
l  S3 1  J        them ;  and  therefore  it  enafts,  that  when  the  poor  perfon 
fliall  be  chargeable,  the  parifh  which  gave  the  certificate 
(hall  receive  and  provide  for  him  as  a  fettled  inhabitant,, 
which  words  lay  an  obligation  upon  the  parifh  which  gave, 
him  the  certificate  to  receive  and  provide  for  him  againft 
that  parifh  which  they  gave  the  certificate  to.     But  as  to 
all  other  parifhes,  they  are  as  they  were  before  (a),  for  the 
conclufion  is  only  by  reafon  of  the  words  of  the  aft  of  par- 
liament, which  extend  only  to  the  parifh  to  which  he  was 
fent ;  by  confequence  the  conclufion  can  extend  no  far- 
ther.    Powell,  J.  This  way  of  giving  certificates  was  a 
thing  commonly  praftifed  before  this  aft  of  parliament, 
and  it  was  made  only  to  oblige  the  parifh  who  gave  the 
certificate  to  receive  him  again  of  the  other  parifh  to  which 
the  certificate  was  given  :  But  the  intent  of  that  was  not 
to  make  a  new  fettlement  which  was  not  before.     But  per 

(a)  R.  ace.  ±T.R.  251.  FideSaj.zy.  Bur. S. 0.373,  381. 

Holt, 
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/&//,  C.  J.  Such  certificate  is  a  mighty  evidence  before 
the  juftices;  and  fo  is  a  demand  and  refufal  of  a  conver- 
6an,  which  jet  being  fpecially  found,  will  not  fat  a  con- 
Terfion* 

17.     Tawny V  Cafe. 

[Hill.  2  Ann.  fi.  R.    2  Ld.  Raym.  1009.  S.C.] 

€TA  WNT  being  overfeer  of  the  poor  of  Little  Port  in  NotnanJaomft 
-*     the  ifle  of  Ely,  laid  out  his  money  in  the  relief  of  the  l*H£  ^J^" 
poor,  and  was  turned  out  of  his  office  by  the  juftices,  be*.  mtto  letabwfc 
fore  the  end  of  the  year,  by  which  means  he  loft  the  op-  former  owfeen 
portunity  of  making  a  rate  to  reimburfe  himfelf:  Upon  ^J*  ***'£**' 
this  he  obtained  a  mandamus  dire&ed  to  the  churchwar-  s  Mad.  179!' 
dens  and  overfeersof  the  poor,  to  make  a  rate  to  reimburfe  6  Mod.  97.  s.c. 
him  ;  Mr.  Parker  and  Mr.  Eyre  argued,  that  there  could  JJJSl^io 
be  no  fuch  charge,  neither  by  common  law  nor  by  the  Holt  579.  Race 
ftatute  43  Eliz.    Etper  Holt,  C.  J.  We  cannot  order  the  ™*  *>c  for  the 
partfh  or  overfecrs  by  a  mandamus  to  make  a  rate  to  raife  a^0^.1*0** 
money  to  reimburfe  an  overfeer,  but  only  to  raife  money 
for  the  relief  of  the  poor,  nor  can  they  make  a  rate  other- 
wife  (a) :  The  a£t  of  parliament  is  exprefsly  fo,  and  mult 
ke  purfued.    An  overfeer  is  not  bound  to  lay  out  money 
till  he  has  it  5  if  he  does,  he  mult  make  a  new  rate  for  the 
relief  of  the  poor,  and  out  of  that  he  may  retain  to  pay 
iaimfelf :  Tawny  ihould  have  done  fo ;  he  trufted  where 
lie  needed  not  have  done  it :  he  has  not  purfued  die  means  * 
the  ftatute  gave  him,  and  we  cannot  relieve  him.    Etper 
Curiam,  The  mandamus  lies  not ;  idco  caffetur.     Et  nota 
Cur.  The  churchwardens  and  overfeers  may  make  a 
tc  of  themfeives.     Weld  and  Page  pro  le  mandamus. 

{a)  R.  Doug.  116.  on  the  authority     rebuild  a  workhoufe.     Vide  Foley   10. 
P~  this  cafe,  That  a  rate  cannot  be  made     1  Bott.  3d  edit.  272.  Foley  33 . 
*   repay  money  borrowed  to  repair  or 

^.     Inter  The  Parifties  of  Weftbury   and      [s^] 
Cofton. 

[Hill.  2  Ann.  B.  R.] 

.Woman  big  with  child  was  removed  by  order  of  the  Baftard  bom  at 
^    juftices  from  Wejlbury  to  Cofton,  and,  pending  the  a.  pending  an 
«^dcr,  before  the  next  quarter-feflions,  flie  was  delivered  tZV*£* 
^f  a  baftard-child.     Cofton  appealed,  and  thereupon  the  wank  reveried, 
**rder  of  the  two  juftices  was  reverfed ;  but  the  child  was  ""  *ltW  il  B- 
**nt  back  to  Cofton,  as  the  place  of  its  birth.     Et  per  Holt,  ™*  ^42j 
^•J«  Though  here  be  no  fraud,  here  was  a  wrongful  re-  52S. 

moval, 
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moval,  and  the  reverfal  makes  all  void  ah  initio.  Fraud* 
or  not  fraud,  is  not  material  in  this  cafe  $  but  the  fettie- 
xnent  of  the  child  depends  upon  the  removal,  for  if  that 

was  wrong,  they  (hall  not  eafe  themfelves  by  it* 

19.     Tracy  v  erf  us  Talbot. 

[Triii.  3  Ann.     Coram  Holr,  C.  J.  at  nifi  prios.] 


TJ  Took  part  of  a  houfe  in  the  parifli  of  IX  on  the  3d 
**  •    day  of  Decemb.y  and  was  rated  as  an  inhabitant, 


AncuinentB  for 
the  poor  ought 

monthly.  6  Mod.  and  was  diftrained  for  a  quarter's  rate  the  Chriftmas  fol- 
114.  s.c.  lowing';  but  the  diftrefe  was  taken  before  Chriftmas  on  a\ 
Lt?and*Rein.  8cncra^  warrant  made  for  the  whole  year  5  and  hi  replevin 
235.  Holt  581.  upon  evidence  it  was  ruled  per  Holt,  C.  J.  J  ft,  That  if 
two  feveral  houfes  are  inhabited  by  feveral  families,  who 
make  and  have  but  one  common  avenue  or  entrance  for 
both  ;  yet  in  refpeft  of  their  original,  both  houfes  continue 
rateable  feverally,  for  they  were  at  firft  feveral  houfes; 
and  if  one  family  goes,  one  houfe  is  vacant :  Bat  if  one 
tenement  be  divided  by  a  partition,  and  inhabited  by  dif- 
ferent families,  viz.  the  owner  in  one,  and  a  ftranger  in 
another,  thefe  are  feveral  tenements  feverally  rateable, 
while  they  are  thus  feverally  inhabited  ;  but  if  the  ftranger 
and  his  family  go  away,  it  becomes  one  tenement,  adly, 
That  H.  could  not  be  rated  for  the  whole  quarter,  foT 
poor's  rates  arc  to  be  aflefled  monthly  by  the  ftatute  ;  and 
by  this  means  a  man  cannot  move  in  the  middle  of  a  quar- 
ter, but  he  muft  be  twice  charged  (0).  3dly,  That  //. 
could  not  be  diftrained  by  virtue  of  the  general  warrant 
made  before  the  rate ;  but  there  ought  to  be  a  fpecial  war- 
rant on  purpofe.  4thly,  That  a  diftrefs  could  not  be  taken 
for  a  quarter's  rate  before  the  quarter  was  ended  (£)  j  but 
the  jury  faid  the  cuftom  was  otherwife. 

(/t)    Vide  6  Mod.  97.    8  Mod.  10.      17  G.  2.  c.  38.  f.  !2. 
2  Bur.  1152.    2  BL  Rq>.  694.    Stat.         {6)  R.contr.  1  Brtt.  3d  edit.  207. 

[  $$2  ]  20.     Domina  Regina  verfus  Hedges* 

[Mich.  4  Aon.  B.  R.] 


Upon  appeal 
from  allowance 
of  overfcer's  ac* 


A  N  order  was  made  at  the  quarter-feflions  upon  appeal: 
**  The  cafe  was,  Hedges ,  an  overfeer  of  the  poor,  ac- 
counu/TlmoM  counted  before  two  ju dices,  and  this  account  was  allowed  ; 
muft  execute  the  pariQi  appealed  to  the  quarter-feflions  from  this  allow- 
in  the^^mM.  ancc>  and  they  difallowcd  the  account,  and  ordered  him 
ncrastvwj'if- "  to  pay  fo  much  over,  which  they  adjudged  to  be  in  his 
ui«  crght  to      hands  \  and  for  not  doing  this,  they  committed  him.    Mr. 

Eyre 
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Jijre  moved  to  quafli  this  order,  becaufe  by  43  ERz.  e.  a.  *°«    v*^  Mt« 
yS^.4.  they  {hould  have  levied  th$  arrears  by  diftrefs  and  jbl&^Mia.t^ 
fale,  and  in  default  of  diftrefs  have  committed,  him:  And  97. 
"the  whole  Court  agreed,  that  the  ju dices  at  the  fcflions 
upon  the  appeal  muft  execute  their  judgment  in  the  fame 
manner  as  the  two  juftices  muft  do,  and  that  the  two  juf- 
cices  muft  have  fent  their  procefs  to  diftrain,  and  upon  a 
return  to  that,  that  there  was  no  diftrefs,  (hould  have  com-  Vide  St.  f  7  c*. 
mitted  him.     Then  Darnel  moved  that  it  might  be  only  c#  3**  *•  *• 
€juaflied  as  to  this  part ;  quodfuit  conceffum  per  Cur*  Then 
IVf  r.  Eyre  objected  to  that,  viz.  that  the  firft  order,  as  re- 
cited in  the  order  of  appeal  for  the  allowance  of  the  ac- 
<rount,  was  not  by  two  juftices  quorum  unus  ;  fed  non  alb* 
-cxttwsr  i  We  cannot  judge  of  that  upon  a  recital,  fo  as  that 
you  may  take  advantage  of  it;  you  muft  bring  in  that  or*» 
<ier  by  certiorari. 

21.     Inter  The  Parifhes  of  St.  Bride's  and  St. 
Saviour*  s. 

[Hill.  4  Ann.  B.  R.] 

/\  Poor  perfon  was  fent  from  St.  Bride's  in  London  to  $/.  Apprentice  may 
■*^    Saviour's  in  Southward  and  upon  an  appeal  a  fpecial  *ui"a?ttueznent• 
order  was  made :  The  cafe  was,  B.  was  bound  apprentice  fle^h*!  iwne?* 
for  four  years  to  J.  S.  and  lived  out  thefe  four  years  at  Ant.497.pL2S. 
St.  Bride'*  with  him;  J.  S.  was  only  a  lodger  and  had  ^  %Sttu* 
no  fettlement  there.     And  the  Court  held  the  apprentice    cm"  7" 
was  well  fettled  in  5/.  Bride's,  for  he  was  not  a  perfon 
Temoveable,  nor  does  his  fettlement  depend  on  his  maftcr, 
a«  that  of  a  wife  on  her  hufband  for  a  fettlement ;  but  he 
gains  a  fettlement  for  himfelf  (a)  within  14  Car.  2.  by 
forty  days  inhabitation,  and  fo  of  a  hired  fervant;  but 
*ke  matter  went  off  upon  another  exception. 

(*)  R.  ace.  Foley  150,  152.  Set.  and  Rem.  65.  2  Bott.  3d  edit.  564. 

22.    Jenkirw  Cafe.  [534  3 

[Pafch.  5  Ann/B.R.] 

/V^    order  of  feflions  was  made,  that  the  defendant  o«Ur  to  relieve 
r\m    Should  pay  is.per  week  towards  the  fupport  of  his  jv»fatbcrtiu  € 
J*«*.  till  that  Court  ftould  order  the  contrary;  which %£££t 
jj    .  **^ld  good,  becaufe  it  was  indefinite  and  no  fct  time 
m.  l**d  j  and  if  an  eftate  happened  to  fall  to  him,  they 
j!*>**t   apply  to  the  juftices  j   otherwifc  if  a  time  was 


534  Poor,  poot'*  Kate*,  oagrantjer,  &c 

23.    Ddmina  Regina  vcrfus  the  Inhabitants  of 
Buckingham. 

[Pafch.  5  Ann.  B.  R.] 

Nothing  makes     A  Special  order  was  made,  wherein  the  cafe  was ;  H. 
•Tenement        **  being  a  poor  perfon  went  to  Buckingham ,  where  he 

jM.\h*uW' took  Pan  of  a  houfc  of  Wm  T%  at  37'  P"  annum>  and  in- 
not  within  the     filled  when  he  took  this  apartment,  that  he  would  pay  no 

very  wordi.        taxes  for  it,  but  that  the  leffor  (hould ;  this  was  agreed  to, 
cat*  ci4.4poft   ^is  rent  being  tnc  more  and  the  greater  upon  that  account: 
536.    x  show.   This  appeared  upon  evidence,  and  alfo  that  this  apartment 
'*•    ^J^*    before  the  taking,  and  while  he  continued  in  it,  was  dif- 
33*>  IV 9  454-    **n^  'rom  ^c  re^  °^  tnc  houfe  without  communication, 
8.  c.   Holt  582.  and  was  taxed  as  a  houfe  of  itfelf,  and  that  the  tax  was 
Set.  and  Rem.    lajd  upon  w%  y.  the  leflbr  j  and  that  while  H.  lived  there 
he  took  his  freedom  in  the  corporation,  and  once  voted  as 
a  freeman  at  the  eleftion  of  bailiffs  for  the  corporation*. 
The  juftices  at  the  quart er-feffions  adjudged  this  to  be  a 
good  fettlcment :  But  upon  the  motion  of  ferjeant  B ro- 
de rick  it  was  quafhed  :  He  infifted  that  fince  the  explana- 
tory aft  3  £5*  4  W.l*t  M.  nothing  makes  a  fettlement 
within  that  ftatute  that  not  comes  within  the  words ;  an 
explanatory  aft  implying  a  negative  of  any  thing  elfe.    Mt 
Itl  ,,0'J13'  P*r  Holt%  C.  J.  and  Ponvell,  J.   Coming  into  a  parifh,  and 
s? ed?  115.  0tt*  being  taxed  by  the  parifh,  made  a  good  fettlement  without 
a  notice  in  writing,  within  the  ftatute  Joe.  a.     But  the 
law  is  altered  by  3  &f  4  W.  &  M.,  and  as»to  his  voting 
they  could  not  take  notice  that  that  implied  a  fettlement  5 
for  a  bare  refidencc  might  by  the  conftitution  of  the  cor- 
poration entitle  him  to  that,  and  his  voting  was  an  a£t 
that  related  to  the  corporation,  and  not  to  the  parifh. 

[  535  ]      24.      Infer  the  Inhabitants  of  the  Parifh  of 
Dunsfold  and  Ridgwick. 

[Mich.  9  Ann.  B.R.] 


I  T  appeared  by  a  fpecial  order,  that  one  was  hired  as  a 
*  fervant  to  live  at  Ridgwick  for  half  a  year,  and  after 


Two  feveral  hir- 
ing* for  half  a 
year,  a-d  fervice 

for « yew,  not  that  was  hired  again  to  live  there  for  another  half  year  with 
^mimat.1110  *c  **mc  Pcrfon»  and  thereupon  ferved  a  year  in  one  con- 
BUckioi.  s.c.  tinued  entire  fervice,  but  by  feveral  hirings.  Sir  Peter 
King  urged,  that  here  was  a  fervice  for  a  year,  and  a  hir- 
ing for  a  year,  though  by  feveral  contrafts ;  and  that  th$ 
hiring  need  not  be  by  one  entire  contraft,  and  that  fo  it 
had  been  held ;  and  he  cited  a  cafe  where  H.  took  a  ten,c» 
ment  of  5  /.  a  year,  and  alfo  another  tenement  of  5  A  \ 

year, 
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y-«ar,  and  occupied  both,  and  this  was  held  to  be  a  rent- 

isij  of  a  tenement  of  ioi  per  annum.    Et  per  Cur.  It 

ought  to  be  one  entire  contra£t,  and  one  entire  fervice j 

€k*<  one  is  required  by  the  ftatute  as  well  as  the  other.    If 

m.    lervice  under  feveral  contracts  fhall  gain  a  fettlement, 

one  that  ferves  by  the  month,  by  the  week,  or  by  the  day, 

may,  if  he  continues  a  year,  gain  a  fettlement *  one  may 

hi  ire  by  the  day  for  charity;  but  there  isv  danger  of  J>eing 

chargeable  in  hiring  fuch  a  perfon  by  the  year :  For  fuch 

a.   r erm  as  a  year  it  is  not  fuppofed  a  matter  would  hire  one, 

uraleft  able  of  body,  and  fo  a  perfon  not  likely  to  become 

clftsurgeable.     Alfo  the  Chief  Juftice  obferved,  that  by  the 

(halute  of  Eliz.9  the  retainer  of  fervants  was  for  a  year ; 

tk*a*t  14  Car.  2.  requires  forty  days  ftay,  and  that  this  was 

inconvenient,  for  by  gaining  a  fettlement  in  forty  days, 

fervants  grew  jnfolent ;  and  that  thefe  latter  ads,  viz. 

3     & 4  Jr.  3.  c.  1 1.,  8  far  9  W.  3.  c.  30.,  do  but  turn  the 

forty  days  fervice  into  a  year's  fervice,  and  the  hiring  to  be 

a  retainer  for  a  year  (a)  according  to  the  ftatute  olE/iz. 

(a)  R.acc.  I  Str.  83.  Foley  137.  Cedd.  133. 


4>««     Inter  the  Inhabitants  of  the  Parifli  of  vMetnte5:o. 
Honiton  and  St.  Mary-Axe. 

[Mich.  9  Ann.  8.  R  ] 


rCame  to  Honiton  with  a  certificate  from  the  parifh  of  Certificate  c^n 
•    A.;  after  this  he  went  to  the  parifli  of  B.:  and  eludes  the  pa; i<h 
no  W  being  fent  to  the  parifh  of  A.%  the  faid  parifli  offered  §]?*c  ^or^to 
t0  I>wove  tnat  he  was  fettled  at  the  parifli  of  St  Mary-Axe  5  Black.  192.  s.c. 
*"**    the  queftion  was,  Whether  A.  was  bound  by  the  cer-  Cafc*  L- E-  ?• 
t!S date  as  to  Honiton  only,  or  concluded  as  to  all  pariflics  Xuc^'m 
™**z*t(ocvcr  i  Et  per  Cur.  Before  the  ftatute  a  certificate  Northampton, 
***  only  an  evidence  of  a  private  undertaking  between  the  *nte  pl  xC* 
Parifhes,  in  the  nature  of  a  contraffc  j  but  now  it  is  a  fo-  contra* 
T****  acknowledgment,  like  the  conuzance  of  a  fine  *>  and 
tjj^eby  the  party  is  owned  to  be  legally  fettled  there,  and        [  5 $6  ] 
*****  they  will  provide  for  him j  and  as  all  other  pariflics 
**  -*l%is  certificate  are  bound  to  receive  him,  fo  the  parifli 
tjj*1*    certifies  is  concluded  as  to  all  other  pariflies.     And 
T**^  is  no  reafon  why  it  (hould  differ  from  an  adjudica-  R.  contrt 
I10***  fincc  this  is  the  acknowledgment  of  the  parifli  figned  4-T.R.  »s*« 
1  *ke  proper  officers,  and  made  before  two  juftices  of 
P^^c,  who  are  proper  judges,  and  upon  lew  evidence 
co^lci  have  adjudged  it  a  fettlement,  by  which  fentence  all 
P^ics  would  be  bound,  and  there  is  no  remedy  but  to 
^^5*1  it. 


S3&  Poor,  poof  0  Bate*,  (flagrant*,  &c. 

26.  Inter  The  Parifhes  of  Evelin  in  Oxford- 
fhire  and  Rentcomb  in  Gloucefler/hire* 

[Hill.  10  Ann    B.  R.] 

Renting  a  mill  gL  jj  order  was  drawn  up  fpecially  to  have  the  opinion  of 
jum^ainsVfet-  ^^  ^e  Court,  Whether  renting  of  a  water-mill  of  1  o  /. 
tfement.  via*  per  annum  would  make  a  fettlement?  Et  per  totam  Curiam 
ante  402,  524.    dearly,  A  mill  is  a  tenement,  and  the  renting  thereof  mult 

I   Show.   !£.  ' '  _  •   1  -         1        n  /    x  ° 

F«refl.  S4-         S2111  a  settlement  within  the  ftatutc  (a). 

5  Mod.  4.19. 

(«)  R.Jtmiliter  as  to  a  windmill,  2fcr.  5.  C.  107.  2  £/r.  1077. 

27,  Liter  The    Pariflies    of   Gatton    and 

Milwich. 

[Hill.  10  Ann.  B.  R.  S.  C.  Foley  113.] 

Pari/h  clerk  no-     A  N  order  was  drawn  up  fpecially  for  the  opinion  of  the 

SfaUbfo  Court  *  and  thc  <\™M™   was>  Whether  one  ap- 

life,  and  gains  pointed  clerk  of  the  parifli  by  the  parfon,  and  executing 
« fettlement.  the  office  for  a  year,  fhould  gain  a  legal  fettlement  within 
523*  Tshow!  3  &  4  W.  far  M.f  of  which  the  words  are,  viz.  Jball  cxe- 
12.  Shaw.  p.  L.  cute  any  annual  office  or  charge  ?  For  it  was  objected,  that 
M1,s  c-  Sct-  this  was.  not  an  annual  office.  Mr.  Lechmere  contra:  Thc 
y\     em.  15  .  jntcnt  0f  ^  a&  was>  that  no  office  under  an  annual  one 

fhould  gain  a  fettlement,  and  majus  continet  in  fe  minus. 
On  the  general  nomination  to  the  office  of  pariffi-clerk  he 
is  in  for  life.  Powell,  J.  His  being  put  in  by  the  parforj 
makes  no  difference,  no  more  than  where  the  conftable  is 
put  in  by  the  leet,  and  not  by  the  parifh  *,  it  is  more  than 
an  annual  office,  he  is  not  removeable,  and  has  fees.  Eyre,  J. 
He  is  but  a  fervant  to  the  perfon  at  will :  "Where  he  comes 
in  by  election,  he  has  an  eilate  for  life  by  the  cuftom,  but 
here  is  no  deed  or  writing :  How  can  he  have  an  eilate  for 
life  in  this  office  ?  Powell,  J.  At  that  rate  he  has  not  an  of- 
fice at  will,  for  a  man  cannot  have  an  office  at  will  with- 
Str.  541.  out  deed.     The  office  of  churchwarden  was  by  common 

law,  and  yet  that  is  for  a  year  without  any  deed  or  writ- 
ing. So  it  is  of  a  parifli-clerk,  he  is  by  common  law  an 
officer,  and  is  in  for  life  without  deed  \  fo  ruled,  abfenU 
Parker,  C.  J. 


("S37    ) 


Lutw.  1464* 
4  Mod.  265. 
1  Mod.  31S. 
6  Co.  33.  8C». 

1  7°«     4  Co*  7°* 

S.  C.  5  Mod. 
444,  245,  ^2, 
Sec.  Vide  6  Mod. 

I.     Winter  verbis  Lovedore.  »o.  cafesB.R. 

J  147.    Holt  4x4. 

[Mich.  9  Will.  3.  B.  R.     1  Ld.  Raym.  267.  S.  C.    Comyns 
37.  S.C.] 

1  N  tjeftment  a  fpecial  verdic>  was  found,  That  G.  P.  v™«  «°  ^«nife 
*  was  fcifed  of  the  manor  of  M.f  and  on  the  marriage  "J  d^efne  "** 
of  his  fon,  fettled  the  faid  manor  to  the  ufe  of  himfelf  for  lands  of  the  ma- 
life,  remainder  to  his  wife  for  life,  remainder  to  his  fon  nor#   Copyholds 
in  tail,  with  a  provifo%  that  he  fhould  have  power  during  e^tion!  Vide 
his  life,  and  fo  the  wife  after  him,  to  demife  the  premifts  Ray.  132.   Pop. 
in  pofleflion,  for  one,  two,  or  three  lives,  or  in  reverfion  9-    YcJv.  222. 
for  one,  two,  or  three  lives,  or  thirty  years,  or  for  any  2  lcv.4|£  149, 
number  of  years  determinable  on  one,  two,  or  three  lives,  1 50.  1  Lev.  1 50, 
fo  as  fuch  demife  be  not  of  the  demefne  lands.     G.  P.  re-  z*u  sc*rth" 
citing  that  J.  S.  and  his  wife  held  a  copyhold  tenement  ,  in^.  "54." 
for  life,  demifed  the  faid  copyhold  tenement  to  the  leffee  Comb.  371. 
for  thirty  years,  to  begin  after  the  death,  furrender,  or 
forfeiture  of  J.  S.  and  his  wife  j  and  the  queftion  being, 
Whether  this  leafe  of  a  copyhold  was  purfuant  to,  aiTd 
warranted  by   the  power?   it  was  held  in  this  cafe  by 
Ho/eyC.]. 

1  ft,  That  any  leafe,  to  commence  infuturo,  is  in  fome  «  Lev.  16S. 
fenfe  a  leafe  in  reveTfion,  as  it  is  oppofed  to  a  leafe  in  8  JJ^J'  *$lm 
pofleflion  ;  but  a  leafe  within  fuch  a  power  muft  be  con-  if  amaViuVh  a 
(trued  of  a  leafe  to  commence  in  pofleflion  after  another  power  to  m.-»]ce 
leafe  or  intereft  already  created  before  the  refervation  of  the  If*1*' in  p<:fl.f" 
power,  and  not  after ;  and  that  a  kale  to  commence  after  hecumot  do 
any  other  leafe,  is  properly  a  leafe  in  reverfion ;  but  that  both. 
a  leafe  for  life,  to  commence  after  another  leafe  in  bein£, 
is  a  concurrent  leafe  \  becaufe  a  freehold  cannot  erpeft, 
but  muft  commence  in  pofleflion  prefently  j  however,  this 
may  be  faid  to  be  a  leafe  in  reverfion  within  fuch  powers. 

2dly,  That  G.  P.  might  make  a  leafe  in  reverfion  absolutely 
for  thirty  years,  by  virtue  of  this  power,  becaufe  the  limi- 
tations and  re  drift  ions  are  disjoined,  and  the  latter  part  is 
carried  on  by  way  of  enlargement  of  the  power ;  to  which 
Turton  and  Eyre  agreed,  Rokeby  dijfenticnte. 

3dly,  That  this  leafe  was  void,  becaufe  it  was  of  copy-       [  538  J 
hold  lands ;  for  by  a  grant  of  the  demefnes  the  copyholds 
will  pafs ;  and  by  the  fame  reafon,  by  excepting  the  de- 
mefnes the  copyholds  are  excepted  -9  and  the  rather,  be- 
4  cauic 


S3*  Iftefentatfon*  dtmtiffion,  &a 

caufe  the  power  is  derived  out  of  the  inheritance,  and 
the  tenant  at  will  by  his  leafes  might  deftroy  the  copyhold, 
which  is  unreafonable ;  and  if  there  were  nothing  elfc  for 
the  power  to  work  uppn  in  this  cafe,  he  may  by  virtue 
thereof  demife  the  rents  and  fcrviccs. 


Power  to  clnrge 
lands  vitha  lum 
of  money,  im- 
port, intertft 
thereof  alfb. 
Vide  Chan.  Rep. 

363,  *c.     E+ 
Ab.  341.  p.  4. 
SC    Vi.iLe*. 
251.  Hard.  598. 


3.    Lord  Kilmurry  contra  Geery. 

[Pafch.  1 2  Ann.  In  Cane.] 

T  T  was  held,  That  if  a  man  has  power  to  charge  land 
**  with  any  fum  not  exceeding  the  fum  of  3000/.  he 
may  charge  it  with  3000/.  and  the  intereft  befides  ;  for 
the  intention  is  to  charge  the  premifes  with  3000  /•  prin- 
cipal money,  and  that  of  courfe  carries  intercft,  and  none 
would  lend  fuch  fum  on  fuch  fecurity,  if  the  kw  were 
otherwifc  (a). 

(a)  Fide  ace.  2  Wms.  591.  iJtk.  358. 


I0refcrtptton. 

Star  verfus  Rookefby.     Mich.  9  Ann.  B.  R. 
Vide  title  Fences,  vol.  1.  page  335. 


c. 


[5391 

Vide  Hob.  3c* 

3  Leon.  47. 
6  Co.  57. 

1  Leon.  230. 
a  And.  49* 
Cro.  £).  51S. 
3LeT.3i3.  S 

4  Mod.  134,. 
%  Lutw.  10  ;4- 
Parliament  Cafes 
8?.     Nel.  Lutw. 
348.  Carth  311. 
Holt  6C9. 

Where  the  ordi- 
nary refutes  q*iia 
in  fu  Sulcus  ra 
liteiatuta,  he 
rnuft  fliew  in 
what  particular. 
Vi<*  5  Co.  57, 


f&refmtatton,  a&mtfiion,  3ln(li* 
tutfon,  3Jnt>utfton. 


1.    Hcle  verfus  the  Bifhop  of  Exeter. 

[Mich.  3W.&M.  B.  R.] 

N  q uare  wtpedit  the  bifhop  pleaded,  That  the  church 
became  vacant  on  the  15  th  day  of  Aprils  and  that  the 
plaintiff  preferred  to  him  on  the  19th  dar  of  May  fol- 
lowing one  Hodden  that  he  examined  Hodder,  and  found 
him  ptvfmam  minus  firfjic'un.  in  titcratura,  ac  ed  rationcfon 

perfonam 


I 


IPrefentatton,  aomifilon,  &c.  .5.39 

perfonam  inhabilem  &  tninime  idoncam  ad  habtnd.  beneficium  58-  i  And.  189, 
cum  curd  animarum,  and  therefore  refufed  him  on  the  20th  J9^    3  L^n- 
day  of  June,  and  gave  the  plain tifF  notice ;  and  becaufe  c'rol  El.  241." 
no  other  was  prefented  within  fix  months  after  the  avoid-  Hob«  *96. 
ancc,  he  collated  the  other  defendant   (the  incumbent)  ^"j 
who  was  inftituted.     The  incumbent  pleaded  to  the  fame  &c.    %'imc'. 
effeft.     The  plaintiff  replied,  that  Hodder,  at  the  time  6ia' 
of  his  prefehtation,  was  vicar  of  another  church  5    that 
he  was   homo  literatus,    and   in  prieft's  orders ;    that  he  Ordinary  mir 
waslicenfed  to  preach,  and  had  celebrated  divine  fervice  y"minca*drc* 

.  •  /»  /r  •  i-  11  1        fufc ;  but  it 

many  years,  and  was  Jufficienter  Meratus  to  celebrate  the  muft  be  in  con> 
fame.    There  was  a  rejoinder  and  furfejoinder,  (which  venient  time 
were  laid  out  of  the  cafe,)  and  thereupon  a  demurrer. 
&  per  Cur.,   ift,  The  ordinary  mUft  examine  inconve- 
nient time,  and  after  that  refufe  in  convenient  time  5  if 
he  does  not,  he  is  a  difturber  by  his  delay.     2dly,  If  the 
Ordinary  refufe,  quia  criminofus,  he  need  not  give  notice 
of  his  refufal,  for  the  crime  is  as  much  in  the  conufance 
Of  the  patron  as  of  the  biihop,  and  iii  that  cafe  the  lapfe 
ftall  incur  from  the  avoidance ;  but  if  he  refufe,  quia  Mi-  Muft  *»*  **** 
ttralm,  he  mull  give  perfonal  notide,  and  the  lapfe  fhail  ^^qu^fnL^ 
incur  from  the  refufal.     3  Cro.  i  19.  I  Lev.  31.   Dy.  327.  mus;  fecus  if 
2  Ro.  364.     3dly,  That  the  ordinary  might  well  refufe  enminofus. 
him  now,  as  unfit  for  this  cure,  though  he  had  been  al-  a  jnft.^*?59* 
Wed  for  a  former.     4thly,  It  was  not  determined  what  1  Bum.  E.  L* 
learning  was  necefiary.     While  the  liturgy  was  in  Latin,  J**m    Cr0,  £J* 
Aat  language  was  undoubtedly  nece(Tary ;  now  indeed  the  '  *' 
Kturgy  is  in  EngHJb.     But  it  was  obferved  that   13  Eliz. 
f»i2.  requires  a  clerk  mould  be  able  to  anfwer  his  ordi- 
nary,  and  give  an  account  of  his  faith  in  Latin,  according 
to  the  Articles.     5thly,  The  Court  held  this  pleading  too 
general,  becaufe  it  was  not  (hewn  what  learning  he  was        [  54°  j 
dtfe&ive  in  ;  whereas  it  ought  to  be  certain,  becaufe  it  is 
taverfable ;  and  if  the  clerk  die,  to  be  tried  by  a  jury,  and  2  Intl.  632. 
the  king's  courts  to  judge  of  it;  and  the  law  will  the  rather 
tequire  a  certainty,  becaufe  this  anfwer  is  to  difable  a  man  in 
l^profeffion,  and  prevent  him  of  a  freehold.     Judgment 
***  given  for  the  plaintiff,  which  was  reverfed  upon  a  writ  3  !*▼•  3*4- 
°*  ttror  in  parliament.      [Parliament  Cafes   88  to  104. 
TWs judgment  reverfed  in  the  Houfe  of  Lords.J 

*•    Dominus  Rex  &  Domina  Regina  verjus  s.  c.  3  tc*. 
The  Bitoop  of  London  and  Dr.  Birch.       f^t^J; 

50*t  44»»  493# 
[Mich*  7  Will.  3.  B.  R.     1  Ld.Raym.  23.  S.C.]  4'3-    Comb. 

1  '  *  '  J  301.    Holt  585. 

]N  a  quart  impedit  againft  the  bifhop  of  London  and  Dr.  Where  a  new  ad- 
*  Birch,  for  hindering  to  prefent  to  the  parifli-church  of  ^0WI["tnu;sccl|^d 
^  James*  t,  the  declaration  fet  forth,   That  St.  Martin's  f^aloiY^ 
■*  At  Fields  being  a  great  parilh,  an  aft  of  parliament  uu*c  *uies  «f 
Vol.  1L  JL  waa 
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law  and  prfto. 
natives  or  the 
crovm  as  an  old 
c  n*.     Ca,  Far). 
170, 


Vide  Vaug.  18. 
Sir.  S37.     BJ. 
Rep.  77c. 
.3  Wiif.  2X1. 


2  Wilf.  i*i. 
Before  the  Re- 
formation the 
pope  pre  fen  ted 
upon  promotion 
of  th:  incum- 
bent. 


[54i]  fi 

Vide  Srr.  ior6. 
Hob.  143.    Oyer 
233.  a.  d.  in 
marg. 

Hob.  2?o.    5  Co. 
24.    xi  Rep.  67. 


prcfcntation,  aumiffion,  &c. 

was  made  I  Jac.  3.  to  take  the  parifh  of  St.  James  out  of 
it,  and  make  it  a  parifli  of  itfelf  with  cure  of  fouls,  and 
Dr.  Tennifin,  who  was  then  vicar  of  St.  Martin*^  the 
fir  (I  re&or  ;  and  appointing  the  patronage,  after  the  death 
of  Dr.  Tenjrijbn,  to  the  bifhop  of  London  and  his  fuc- 
ccflbrs,  and  the  Lord  Jermyn  and  his  heirs-  alternately : 
Virtute  cujus  Dr.  Tenni/cn  was  firft  reftor,  and  being  io, 
was  afterwards  made  bifhop  of  Lincoln;  whereupon  it 
belonged  to  the  king  and  queen  to  prefent  by  prerogative. 
To  this  the  bifhop  demurred,  and  Dr.  Birch  pleaded  the 
ftatutc  of  25  H.  8.  and  that  by  virtue  of  the  faid  ad,  the 
archbifhop  of  Canterbury  gave  T)r.tTennifon  a  difpenfation 
to  hold  this  church  ///  commendam  \  which  the  king  con- 
firmed, from  the  22d  day  of  Oftober  till  the  ift  of  Jul) 
following,  Z$c.  To  this  the  attorney -general  demurred. 
1  ft,  It  was  obje&cd  for  the  defendant  that  this  preroga- 
tive was  unreasonable  *,  but  the  Court  anfwered,  that  fincc 
the  king  made  the  church  void,  it  was  no  hard  mattei 
that  he  fhould  be  allowed  to  fill  it ;  and  the  patron  wa,< 
not  much  hurt,  for  it  was  only  one  life  exchanged  for  an- 
other ;  and  Sir  Giles  E\re  held,  that  if  a  parfon  be.  pro- 
moted to  be  a  bifhop,  tne  church  was  void  by  the  commor 
law  \  but  the  reafon  of  it  was  not  from  the  incompati 
bility,  becaufe  originally  the  bifhop  was  incumbent  of  tin 
whole  diocefe,  and  ferved  the  cure  by  others:  and  thi 
Court  did  admit  that  the  Crown  did  not  anciently  exec 
cife  this  prerogative,  but  the  pope  did  by  ufurpation  \  an* 
that  notwithstanding  the  flatute  of  provifors,  25  is.  3.  th< 
pope  would  collate  if  the  incumbent  was  made  a  bifhop 
4  K.  3,  5.  Owen  144.  Then  7  H.  7.  c.  8.  was  mad 
againft  provifions ;  but  notwithstanding  that  the  pop 
went  on.  Vide  Cotton  458.  Mo.  399.  3  Cro.  5,  6.  Owci 
144.  Win.  94.  2  Cro.  691.  Dy.  228.,  which  was  but  : 
fudden  opinion. 

2tily,  They  held,  That  the  king's  turn  was  not  fervei 
by  the  confirming  the  commendam;  for  the  difpenfatioi 
was  only  to  fave  the  avoidance,  and  the  confirmation  con 
tinucd  the  pofleffion,  but  transferred  no  right. 

3<Uy,  This  being  a  new  patronage  created  by  a&  c 
parliament,  not  in  ejfe  before,  which  appoints  a  particula 
pcrfon  to  have  the  firft  turn  after  the  next  avoidance ;  i 
was  obje£led,  that  nobody  could  fay  the  king  fhould  pre 
fent,  when  the  act  faid  othcrwife ;  and  this  was  therefor 
a  cafe  exempt  from  the  prerogative :  But  the  Court  helc 
that  the  aft  did  not  interfere  with  the  prerogative.  If  a 
cflate-tail  is  created  by  a<fl  of  parliament,  it  is  fubje&  t 
fuch  bars  as  other  lands  intailed  arc.  The  wife  (hall  fa 
endowed  of  a  new  eflate.  Vide  8  Co.  the  Prince's  Cafe 
a  pari  rotione  a  new  reclory  fhall  be  fubjeft  to  the  king 
prerogative. 

4  4th!; 
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4thly,  It  was  t>bje£fced,  That  this  new  church,  as  to 
Dr.  Ttnnijbn,  was  a  kind  of  donative,  he  coming  in  with- 
out inftitution  and  indudtion,  and  that  the  prefentable 
parfpnage  does  not  commence  till  after  him,  by  the  words 
of  the  ftatute ;  and  that  in  cafe  of  a  donative,  the  pro- 
mofan  of  die  incumbent  does  not  make  a  ceflion. 

Sed  Curia  contra  :  For  in  point  of  eftate,  the  right  of 
pitfentation  commences  by  the  palling  of  the  a&  imme- 
diately; but  in  point  of  mtereft,  not  till  the  avoidance. 
FiJejCro.  323.  io  Co.  107.  4  Mod.  190.  Show.  164. 
3&V.  35*-  S.  C. 

3.     Ladd  verfus  Widdows. 

[Mich,  i  Arm.  B.  R.] 

UPON  a  motion  by  ferjeant  Selby  for  a  new  trial  In  Presentation  miy 
a  quart  impedit,  wherein  the  point  in  iflue  was,  Whe-  d^^  '"^^ 
ther  the  church  was  donative  or  prefentative  f  evidence  Tdonatiw."^* 
*JU  pretended  of  feveral  prefentations ;  and  the  Court,  259.  s.c. 
tw.  Ji&fe,  C.  J.  and  Powell,  J.  held,  That  though  a  pre-  De^-  ao5- 

r .    •  .    1       1    #1  .  •     .  .     °      1  1  contra.     Vide 

icntatjon  might  deitroy  an  impropriation,  yet  it  could  not  2  cro.  63.    Co. 
deftroya  donative,  becaufe  tne  creation  thereof  was  by  Lit.  344.  n. 
fetters  patent,  whereby  land  is  fettled  to  the  parfon  and  a  Ro1  **2- 1 5°" 
h»  fucccflbrs,  and  he  to  come  in  by  donation. 


#rmc(pal  anb  acceftarp.       vJ.SU 

Hale's  P.  0.215 
to  225.    Hawk.. 

'  P.C.  3*0,311, 

Ac. 


•    1.     Domina  Regina  verfus  Nafh. 

[Mich.  1  Ann.  B.R.     2  Ld.  Raym.  989.  S.  C.  not  S.  P.] 

TjPON  a  convi&ion  of  deer-dealing  by  juftices  of  Who  is  an  aider 
^  peace,  on  the  late  ftatute,  the  queition  was,  Whe-  £r^|^n 
taerone  not  prefent,  but  procuring,  advifing,  and  abet-  within-**  4 
tings  by  lending  his  gunj  dog,  &i\  before  the  fa£t,  mould  w.  &  M.  c.  id. 
•*  &id  to  be  aiding  and  abetting  therein  ?  Holt,  C.  J.  in-  *;fj?£ 
cKned,  1  ft,  That  he  was  not  within  the  words,  not  being  videCxo.Car. 
•dually  prefent  at  the  fact,  becaufe  the  ftatute  is  to  be  3** 
wnftrued  ftri&ly,  for  that  it  takes  away  the  privilege  of  a 
■etter  trial,  viz.  per  pares.     2dly,  Becaufe  it  adds  a  farther 
penalty  to  what  was  an  offence  before.     He  faid  there 
L  2  might 
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might  be  an  aiding  and  abetting  before  the  fad,  viz.  bf 
advice,  farY.,  or  in  the  faft,  by  being  prefent ;  or  after  the 
faft,  by  abetting  the  party.  Vide  Dv.  187.  Co.Ettt.  56. 
The  other  judges  held  aiders  in  the  tz6t  would  be  princi- 
pals, and  then  aiders  and  abettors  would  mean  nothing. 
$%uod  Holt  negavit)  faying,  All  that  are  prefent  may  be 
faid  to  be  principals  as  to  an  a&ion  of  treipafs,  but  not  aa 
to  the  penalty  of  this  ftatute :  And  this  diverfity  is  appa- 
rent in  other  cafes,  for  one  aiding  and  aflifting  upon  the 
ftatute  of  ftabbing  (hall  have  his  clergy,  whereas  a  princi- 
Vidc  Keiy.  52,  pal  (hall  not ;  fo  in  the  cafe  where  two  went  to  break  a 
53.  x  And.  1  6.  houfe,  one  broke  it  and  entered,  the  other  flood  upon  the 
ladder  and  received  the  goods >  he  that  flood  upon  the  lad- 
der (hall  have  his  clergy,  aud  the  other  fliall  not,  being  a 
principal  (a). 

{a)  Quare,  if  the  lad  point  is  not  cafe  in  Cro.  Car.  473.  having  the  cir- 

placcd  here  by  miilake  ;  for  at  the  end  cum  fiances  above  fuppofed  in  an  in- 

of  the  repoit  of  the  next  cafe,  <?.  and  di&ment  on  the  Hat.   39  «£/.   c.  1$., 

WbijHcr,  in  LA.  Raymond,  there  is  a  againft  fhoplifting. 
reference  made  by  Holt,  Ch.  J.,  to  a 

2.     Domina  Rcgina  verfus  Whifllen 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  842.  S.  C] 


6       J^OLFE  and  others  were  convicted  of  deer-ftealing" 
^  -**    upon  3  fcf  4  W.  iff  M.  c.  10.,  and  that  Whiftlcrvn* 


"Where  ftatute 

makes  in  offence 

felony, accetliries  .      -       .    .  - 

f properly)  are      illicit e  &  vijujtc  auxiliatis  C2T '  ajjijlens  prof  at.  Rolfe%  CSV.  in  u- 

uithin it, though  l':c:ta  (m  injufta  venaticne  iff  occtjiotie  dama  prad.9  vix.perfu 

otW^Ucre    detldo  &  Brando  prof  at.  Rolfe  to  kill  the  fame  deer,  and 

it  mJcc,  j  pa.-::,  lending  dogs  to  hunt  and  kill,  and  horfes  to  carry  away  the 

cuUr  f*a  mr-i-e     faid  deer,  contra  formarn  Jlatuti  ;  and  whether  this  was  an 

sic.1 '  r rp' a*q!  a^"mS  am*  allilting  within  the  ftatute,  was  the  queftion. 

a^.    Holt 2 1 5.   Poivsl,  Poivys,  and  Gouldy  Jufticcs,  held  that  it  was;  but 

F  543  J        Holt*  C.  J.  contra^  held,  that  the  convi&ion  ought  to  be 

quafhed;  for  that  where  a  ftatute  makes  that  felony,  which 

was  not  fo  at  common  law,  aiders  and  abettors,  according 

to  the  notion  of  the  common  law,  arc  within  the  ftatute, 

though  not  exprefled ;  but  where  an  offence  at  common 

law  is  only  made  more  penal,  aiders  and  abettors  are  not 

to  be  underftood  of  fuch  as  aid  before  and  after  the  fatt, 

but  fuch  as  are  prefent  only  :  Thefe  were  only  accefTarics 

at  common  law,  and  are  not  within  the  aft.     Vide  1  Cre. 

»°i£  so!'        474'  DaL  "»  22'     PoJea>  in  the  famc  cafe>  Holt*  C*  J* 
faid,  he  held  the  fame  diverfity,  with  this  farther,  that 

this  is  to  be  underftood  when  an  offence  at  common  law  is 

made  more  penal  by  a  particular  defcription  of  the  racl, 

v>u  1  Salk.       and  not  under  a  general  denomination  of  the  crime ;  as  if 

this  ftatute  had  enabled  thefe  penalties  on  them  as  trefc 

paffersj 


lii,  112. 
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paflcrs,  as  it  id  done  by  the  ftatute  de  malefaEioribus  in  par- 
ris.    Vide  I  And.  116.  Hale  51,  216. 


0rtotlege  of  #etfon*. 


1.     Kirkharn  verfus  Wheely. 

[Trin.  7  Will.  3.  B.R.    1  Ld.  Raym.  27.  S.  C] 


Vide  3  Lev.  243, 
393.  Lutw.  196, 
197,  641,  and 
1466.     x  Sid. 
319.     2  Sid. 
164.     1  Vent. 
137.     Cro.  f. 1. 
138. 


TO  an  a&ion  ;ia  tamf  the  defendant  pleaded  that  he  Pl«s  tntheju- 
was  an  attorney  of  the  court  of  Common  Pleas,  and  "5IS«k Vm 
that  attornies  de  C.  B.  were  not  fuable  elfewhere.   To  this  enough.    Amc 
the  plaintiff  demurred,  lft,  Becaufe  thppjea  ispnly  in  the  3°-s.c.  Comb, 
negative,  and  no  jurifdi&ion  is  given  to  any  other  court.  q£  b?r!^2  " 
?dly,  Becaufe  there  is  no  defence  by  venti,  but  dicit  only.  Defence  by  venit 
Per  Cur.  As  to  the  plea  being  in  the  negative,  it  is  well  &  dicit»  or  di.dt 
enough  5  for  the  privilege  is  not  traver&blc  and  triable  per  °^\o%^t)yxi\U 
A»v>  but  a  matter  of  law  of  which  we  take  notice ;  and  diction.    Vide 
vetiit  fr  dicit,  or  dicit  only,  is  a  fufficicnt  defence  in  this  Pr0Xf  cafunu 
Pic.    14  H.  6.  14,  19. 

2.     Stephens  verfus  Arthur.  [544] 

Vide  prox.  ca- 

[Eodcm  Tcrmino.]  furu  ante. 

^HE  defendant  pleaded  to  the  jurifdi&ion  thus,  viz.  Defence.  3  L*y. 
Et  idem  Arthurus  in  propria  perfonafua  dicit ,  that  he  is  ,82*    l  L"tw- 
2  clerk  to  a  prothonotary  of  the  Common  Pleas  ;  and  it  was  J'90'"  Andxewi 
<*jc&ed,  that  he  did  not  fay  venit  &  dicit.     Et  per  Cur.  46. 
y*nii  is  no  part  of  the  plea,  but  dicit  begins  the  plea;  dicit 
fkae  (hews  him  to  be  in  court,  and  here  it  appears  he  i$ 
*ntsdia. 


3.     Lane  verfus  Saltmarfh, 

[Hill.  8  WUl.  3.  B.  R.] 

AN  attorney  de  C.  B.  being  fued  by  bill  in  B.  R.,  Bux-  1  wiifon  306. 
^  ton  moved  he  might  be  difcharged.  Denied  per  Cur.  ;  s-  **•  sAn^Mra 
for  let  him  plead  his  privilege.  u  RaynL  1$67-    **,  R£  >c^; 
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Phil'xen,  &c. 
3  Lcr.  S4-3- 
2  Lev.  129. 
1  Ltttw.  44, 
(41,  1466. 

1  war.  306. 


4.     Brown'*  Ca/k 

[Hill.  9  Will.  3.  B.  R.] 

A  Philizer  de  B.  R.  was  arretted  per  breve,  but  dif- 
**  charged  on  common  bail  j  for  he  ought  to  be  fucd 
by  bill,  as  prafms  in  Curia.  Per  Cur.,  akfente  Holt, 
C.J.  (a) 


(a)  The  officers  of  the   Common  there  by  original  writ,  Baker  v.  Savin- 

Fleas  have  not  the  privilege  of  being  don,   Ld.  Rajm.   399.    3  Soli.  283* 

fucd  there  by  bill,  as  attornies  have;  I  Barnes  280*    2  Cromp.  Pr.  135% 
but  have  the  privilege  of  being  fucd 


For  ajoint  caufe 
of  A&ion  againft 
an  attorney  with 
another  man, 
both  muft  be 
arretted.     Vide 
1  Saund  63,  69. 
Cafes  B.  R.  163. 
S.  C.     1  Vent. 
298* 


5.     Branthwait  vcrfus  Blackerby  &  ah 
[Hill.  9  Will.  3.  B.  R.] 

T  F  a  man  hath  a  joint  caufe  of  aftion  againft  two,  one 
*  an  attorney,  and  the  other  not,  he  muft  arreft  both* 
and  declare  againft  them  as  in  cuftody.  A  bill  cannot  be 
filed  againft  a  perfon  privileged  in  vacation  (£),  for  then  he 
is  not  prefent  in  court ;  and  as  to  the  vacation,  it  begins 
the  lad  day  of  the  term,  as  foon.as  the  court  rifes.  (Fide 
2  Lev.  1 2$>.  1  Vent.  298.) 

Ncte ;  The  bill  muft  be  filed,  though  the  attorney  agrees 
to  appear  and  difpenfc  with  it ;  but  it  may  in  fuch  cafe  be 
filed  afterwards.  Pafch.  9  Will.  3.  B.  R.  Robert's 
cafe. 


(b)  In  Wagborne  v.  Fields,  5  T.  R. 
174.  it  was  decided  that  a  bill  may  in 
all  cafes  be  filed  againft  an  attorney  in 


the  vacation.  Fide  Cemtrford  v.  Price, 
Doug.  312.  Lane  v.  Wbeate,  ibid.  313. 
*.  84. 


6.     Anonymous. 

[Hill.  2  Ann.  B.  R  ] 


J  J  Came  to  confefs  an  indi£tment,  and  the  Court  held* 
-***  •   that  he  had  no  privilege,  eundo &f  redeundo,  becaufe 


Privilege  eundo 
$c  redeundo. 

ico.  3  Lcv.*4}.  there  was  no  procefs  againft  him  (c). 

Andrews  275. 


(e )  In  Meekins  v.  Smith,  H.  Bl.  656. 
the  Court  of  Common  Pleas  laid  down 
this  general  rule,  viz.  that  all  perfons 
who  nave  relation  to  a  fait  which  calls 
for  their  attendance,  whether  they  are 


compelled  to  attend  by  procefs  or  not* 
(in  which  number  bail  are  included,) 
are  entitled  to  privilege  from  arreft 
eundo  et  redeundo,  provided  they  come 
bona  fide* 
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7.     Dillon  verfus  Harper,  s.  c.  t  sa*. 

'  32S.     Fairfl. 

[Trin.  2  Ann.  B.  R.    2  Ld.  Raym.  898.  S.C.] 


100. 


AN  attorney  tie  C.  B.  being  fued  in  B.  R.,  pleaded  his  Where  rriviVje 
privilege ;  to  which  it  was  demurred  fpecially,  for  ^^3^" 
not  concluding  his  plea  with  a  profert  of  a  writ  of  privi-  writ,  his  being 
lege,  teftifying  his  being  an  attorney,  &c.     Et  per  Holt,  an  attorney  can. 
C.  J.   The  difference  is,  if  privilege  of  an  attorney  be  S^Sfcl?* 
pleaded  with  a  writ,  the  defendant  cannot  be  denied  to  be  without. 
an  attorney;  if  without,  he  may,  and  then  a  certiorari 
fliall  be  awarded  to  certify  whether  he  be  an  attorney,  or  Skin.  5*2. 
not. 

8.     Scawen  verfus  Garret, 

[Trin.  4  Anu.  B.  R.     2  Ld.  Raym.  11 72.  S.  C] 

'T'O  an  a&ion  in  B.  R.  the  defendant    pleaded,  that  Plea  of  privilege 
A       he  was  an  attorney   at  the  Common  Pleas.      On  c  b  TeTtTnot^ 
demurrer  Mr.  Ward  objected,    that   he   ought   to  pro-  ihew#thewr?t° 
duce  his  writ,  and  conclude  with  a  prout  patet  per  recor-  under  fe*l,  nor  a 
dum ;  and  alfo  that  he  laid  no  venue,  alleging  noplace  Jc'pe)Jor^e,e 
where  he  was  attorney,  nor  where  the  court  of  Common  vide  "x  Saund. 
Pleas  fits.    Et  per  Cur.,  viz.  Holt,  C.  J.,  to  which  the  reft  67-   Fa«n.  9> 
aflented,  An  attorney  may  plead  privilege  with  a  profert  of  *  jJJ^' '  j** 
his  writ,  if  he  will ;  or  with  an  exemplification  of  the  re-  1  saik.  6.   Holt 
cord  of  his  admiffion  ;  or  he  may  plead  it  as  he  does  here,  58r-  s.e.  Lilly 
and  it  is  well  enough,  for  fo  are  the  precedents,  and  the  Ent*  3< 
plaintiff*  may  reply  nul  tiel  record.  Vide  1  Brown.  2  Thorn.  4. 
Cliff.  570.  Breviajudicialia  169,  1 72.,  cited  per  Broderick. 
Thirdly,  There  was  no  need  of  a  venue  to  try  where  he  was 
attorney,  for  it  being  a  matter  concerning  his  perfon,  was 
triable  where  the  writ  is  brought:  So  in  trefpafs,  if  the  de- 
fendant pleadsyfc/7  villain  regardant,  and  the  plaintiff  replies 
frank-home,  it  mull  be  tried  where  the  writ  is  brought.    As 
to  the  3d,  he  wondered  how  that  ever  came  to  be  allow- 
ed ;  for  that  this  Court  fends  writs  to  the  Chief  Juftice  of 
the  Common  Pleas  by  that  name :  And  unlcfs  where  this 
is  held  to  be  part  of  the  description  of  a  record,  it  can  ne- 
ver be  necefiary  (a). 

Privilege  of  Jurors^  Raym.  113,  144.   1  Lev.  159. 
Privilege  of  the  King's  Servants^  &c.     Raym.  152,  180. 
j  Lev.  233,  265. 

(a)    An  attorney  'has  privilege  of  longs,  Joliffe  v.  Lang  J} on,  1  Ld.  Raym. 

filing  a  member  of  the  univerfity  in  342.  Where  an  attorney  of  one  Court 

the  Court  to  which  the  attorney  be-  lues  an  attorney  of  another  by  attach. 

L  \  jnent^ 
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mcit,  the  Court  flrfl  pofleffed  of  the  Silk  v.  Rennet  t9  3  Bur.  1583.  ^ir/  ai 
caofe  (hall  be  preferred,  Danfer  v.  5«r-  to  the  County  Court  of  MiddUfex9 
ryman,  2  Bl.  1325.;  hut  fuing  by  ori-  Wiltshire  v.  Lloyd,  Ding.  380,  An  at* 
ginal  is  a  waiver  of  privilege)  Hetber-  torney  of  B.  R.  being  fued  as  an  attor- 
ingtcn  v.  Lo-ivtb,  2  Str.  837.  Where  ney  ofC.B  ,  and  lying  by  was  held  to 
both  plaintiff  and  defendant  are  attor-  waive  his  privilege,  Hern  v.  Hvward, 
nies  of  the  fame  Court,  the  fuit  muft  1  Bl.  231.  A  ca.  fa.  for  cofts,  re- 
be  by  bill,  and  not  attachment,  Rat-  tamable  on  a  general  return,  held  good 
cliff*  v.  Bejley,  2  Str.  1 14 1.  If  both  again  ft  an  attorney  who  had  fued  by 
parties  are  attornies  of  B.  R  privilege  attachment  of  privilege,  and  was  non- 
will  be  allowed,  /ecus  if  the  plaintiff  fuited.  Perrott  v.  Heli,  3  Wilfm  58. 
belongs  to  C.  B.  and  defendant  to  Plea  of  privilege  as  an  attorney  ought 
B.R.,  Shorter  v.  Packburft,  1  BL  19.  to  conclude  to  the  record,  Foftcr  v. 
An  attorney  has  no  privilege  againft  Cclc,  1  Str.  114. 
the  Court  of  Confcience  in  London 9 
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rrivilrcc  of  the     Tj  E  R  Walter ',  Chief  Baron.  The  caufes  of  privilege  ia 
t  XMc? U-c  l^e  Excnecluer  are,  1  ft,  If  one  be  informer  for  the 

«Ancc°5ii.  Port  king-  2<Hy,  If  one  be  accountant  to  the  king.  3dly,  If 
550.  pi.  ia.  one  be  debtor  to  the  king.  4thly,  Where  one  is  an  officer 
\  w[ifon4fsS.  °^  ^ie  court>  or  attends  an  officer  of  the  court.  Always 
Andrews  45.  where  the  plaintiff  is  privileged,  the  fuit  is  by  quo  minus ; 
where  the  defendant  is  privileged,  the  fuit  is  by  bill. 
31  H.  6.  10.  22  H.  6.  19.  b. 
Sup? rfedeas  to  a  A  writ  was  delivered  to  the  barons  of  the  Exchequer  in 
Jhequcr^dum-  °Pcn  court>  commanding  them  to  flay  a  fuit  between 
modo  non  tangit  Wilfon  and  Rockes,  by  dumtnodo  non  tangit  nos  vely  £2fr.,  and 
u0$»  the  writ  was  difallowed,  for  that  the  defendant    might 

have  pleaded  that  matter  to  the  jurifdiction  of  the  Court. 
It  was  admitted,  that  there  is  fuch  a  writ  in  the  Regifter, 
but  there  arc  feveral  writs  there  which  no  ufage  or  prece- 
dent does  warrant,  of  which  this  is  one.  Et  per  Walter* 
Chief  Baron,  Where  one  entitled  to  the  privilege  of  this 
court  is  fued  in  C.  2?.,  this  Court  fends  a  fuperfedeas  i  but 
if  it  be  in  B.  R.  they  do  not  fend  a  fuperfedeas  y  for  that 
would  be  to  fuperfede  the  king ;  but  the  practice  is,  to 
fcnd  up  the  writ-book  by  the  puifne  baron,  and  demand 
privilege.     Trin.  3  Car.  In  Scac. 

Privilege  of  the  King's  Pal-zee,  faV.  Fide  6  Mod.  73  to 
76.  1  Mod.  76.  1  Sid.  211.  1  Lev.  106.  1  Vent.  169, 
2  Mod.  181.  3  Infl.  141.  Pryn,S4lnft.  18,  19.  Philipp's 
Regale  Neccfiarium,  chop.  1  6?  3.  1  Hawk.  cap.  21. 
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prohibition  mt>  Consultation,   jtr*  s~ 

S.  C.  i  Show. 
■  I5*>i7*.    VWe 

Raym.  113,189, 
191,219.    Cro. 

I.     Shotter  verfus  Friend,  oiSl'it?* 

3  Mod.  28  j. 

[Hill,  i  W.  &  M.  B.R.  Rot.  39  ]  Comb.  160. 

Holt  012. 

AN  executor  being  fucd  for  a  legacy  in  the  Spiritual  Prohibition  to  • 
Court,  pleaded  payment,  and  offered  to  prove  it  by  £^2^* 
One  witncfs,  which  the  judge  refufed,  and  gave  fentence  proof  of  payment 
againft  him.     Upon  this  matter  fuggefted,  a  prohibition  by  one  witnefs. 
was  moved  for.     Et  per  Cur.   ift,  Where  the  Ecclefiaf-  ^t$7o*£. 
deal  Court  proceed  in  a  matter  merely  fpiritual,  if  they  wife  in  probate  " 
proceed  in  their  own  manner,  though  that  is   different  «**  wills.    1  Ler. 
from  the  common  law,  no  prohibition  lies;  as  in  probate  x*[\**%' 
of  wills ;  there,  if  they  refufe  one  witnefs*  no  prohibition  Temporal  ind- 
ites.    Noy  12.  2  Ro.  300.    2dly,  Where  they  have  conu-  ^ntmuftbe 
fance  of  the  original  matter,    and  an  incident  happens  ^iTc/aiT* 
which  is  of  temporal  conufance,  or  triable  by  the  common  common  law. 
law,  they  (hall  try  the  incident,  but  muft  try  it  as  the  Videpoft  pi.  xi. 
/common  law  would :  Thus  in  a  fuit  for  tithes  or  for  a  le-  |#  c°  C6* m od 
gacy,  if  the  defendant  pleads  a  releafe  or  payment,  or  in  a  239.    vide 
iuit  to  prove  a  will,  if  the  defendant  pleads  a  revocation.  Cowp*  4*4- 
1  Ro.  Rep.  12.    2  Ro.  Rep.  42.    Teh.  92.    So  in  the  cafe  J  *.    J^^ 
at  bar,  they  fhall  try  the  matter  of  payment  or  no  pay-  291. 
ment,  but  then  they  muft  admit  fuch  proof  as  the  com- 
mon law  would,  or  other  wife  they  reject  the  caufe  them- 
felves,  and  ought  to  be  prohibited.     3dly,  A  bare  fug- 
geftion,  that  the  defendant  has  but  one  witnefs,  and  that 
they  take  exceptions  to  his  credit  and  reputation,  is  no 
caufe  of  prohibition  j  for  if  they  admit  the  proof  of  one 
witnefs,  whether  he  be  a  credible  witnefs,  or  not,  they 
(hall  judge,  and  the  party  has  no  remedy  but  by  appeal.  Vide  Doug.  376. 
4thly,  That  it  is  not  too  late  to  come  for  a  prohibition  (3*3-)  *  r«^« 
after  fentence ;  for  the  fentence  in  this  cafe  is  the  griev- 
ance.    Confutation  denied. 

3.     Inter  Starky  and  The  Churchwardens  of 
Watlington  in  Suflex. 

[Trin.  4  W.  &  M.  B.  R.] 

OyiT  in  the  Spiritual  Court  for  taking  away  two  bells  Prohibition  to 
**    out  of  the  fleeple,  and  a  prohibition  was  granted ;  s  Tritual'c  °  *** 
ibr  the  church  warden  is  a  corporation,  and  the  property  for  taking  bclh. 
is  in  him,  and  he  may  bring  trover  at  common  law.  See  6  Mod.  n, 

12,  25,  and  70, 
424, 131.     1  Salk.  v»  35*    4T.R.  351.     2  Inft.  492.  ^Rol.  57. 
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3.     Wharton  vcrfus  Pits. 

[Trin.  4&5W.&M.] 

A  Suit  was  in  the  Admiralty  againft  the  mailer  and  fliip 
**  which  lay  in  the  Thames •,  for  heedkfsly  running  over 
another  fliip,  and  the  defendant  there  moved  for  a  prohi- 
bition. The  plaintiiT  informed  the  Court,  that  the  de- 
fendant would  not  appear,  fo  that  he  could  have  no  re- 
medy at  law ;  upon  which  the  Court  refufed  a  prohibi- 
tion, unlefs  the  defendant  would  appear  and  give  bail  (*)• 


Froijlbition  to 
the  Admiralty 
denied,  onleft 
the  drfcndant 
would  appear 
and  give  bail. 
I  Vent.  14$, 
343.  Ray.  5. 
3  Mod.  244. 
Port  553. 

(a)  R.  cont.  3  T.  R.  316.  Lord 
Kenyon  there  faid,  that  as  the  reafons 
of  the  judgment  in  this  cafe,  as  here 
reported,  were  not  difclofed,  ar.d  as 
the  cafe  iifelf  was  not  mentioned  in 


any  other  book,  the  Court  were  of 
opinion  that  it  was  not  a  fnfficient  au- 
thority to  warrant  them  in  irnpofing 
the  terms  prayed  for.  N.  B.  Thofc 
terms  were  the  fame  as  the  above. 


Prohibition 
quoad  annulling 
marriage  and 
kjfhirdifingifliie. 
l  5a, k.  i2u  to 
iz\.  3  Lev.  410. 
l.utw.  1059, 
J0-5      4  Mod. 
i>*2.  Carth.  271. 
caiitd  Kinks 
xcr(.  Harris. 
S.  C.  4  Mod. 
1X2.   Comb. 
2 co.  Cafes  B.  R. 
35.     Stiles  10. 


4,     Harris  verfus  Hicks. 
[Hill.  4  &  5  W.  &  M.  B.  R.] 

PROHIBITION  was  moved  for  to  the  Ecclefiaftical 
*  Coutt  of  Coventry,  where  a  fuit  was  againft  the  plain- 
tiff for  inceft,  in  marrying  his  firft  wife's  fifter,  fuggefting 
that  the  faid  fecond  wife  was  dead,  and  by  his  faid  wife 
he  had  a  fon,  to  whom  an  eftate  was  defcended  as  heir  to 
his  mother,  and  that  notwithstanding  that  he  had  pleaded 
this  matter,  they  went  on  to  annul  the  marriage  and  ba£. 
tardize  the  iflue.  El  per  Cut\  A  prohibition  (hall  go  as 
to  annulling  the  marriage  or  baftardizing  the  iffue,  but 
they  may  proceed  to  punifli  the  inceft. 
2  Jon.  213-    2  Vcz.  245/ 


Latw.  1037, 
1-43,  less. 


Prohibition 
iu'-t  for  callinj 
J  j.  knave 
I'm.  31.  Poft. 
6ni,  69;. 

2  J  ev.  49,  6?, 
*•*.   3  Lev.  17, 

"?.  is:»  35- 

Ci'rdb.  ^4:. 
1  HA.  n  7. 


5.     HawkinV  Cafe. 
[Hill.  3  Will.  3.  B.  R.] 


toa  TJf  Libelled  in  the  Spiritual  Court  for  calling  him  a 
"?#J  -*^#  htnvfy  a  knave>  and  a  knave  indeed ;  and  a  prohibi- 
UC  tion  was  granted,  becaufe  nothing  was  faid  that  could  make 
him  liable  to  ecclefiaftical  cenfure.  The  ftatute  de  cir- 
cuit: fpefle  agatis  mentions  only  fuch  defamations  as  are 
punilhable  in  the  Spiritual  Court  •,  and  for  fuch  as  the  Spi- 
ritual Court  cannot  punifli,  the  party  (hall  not  be  liable 
there:  The  rcafon  why  the  laying  violent  hands  upon  a 
clergyman  was  there  fuablea  was,  becaufe  the  clerk  having 

habitum 
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JxtVttum  V  ton/uram,  which  made  him  known,  it  was  an 
affront  to  the  whok  order. 

6.     Gardner  verfus  Booth. 

[Trin.  10  Will.  3.  B.  R.] 

*  [  549 1 

WHERE  it  doth  appear  in  the  libel,  or  by  the  pro-  Prohibition  may 
ccedings  in  the  caufe,  that  the  conufance  of  the  *  gr*»w^*ft« 
caufe  does  not  belong  to  the  Spiritual  Court,  a  prohibition  ^fe^not  of 
may  be  moved  for  and  granted  after  fentence ;  and  this  fpiritual  conu- 
hoJds  in  all  cafes  but  where  one  is  fued  out  of  his  diocefe  5  fj!£e »  °**?' 
for  there,  if  he  doth  not  take  advantage  of  it  before  fen-  Tut  of  the  ^ 
tence,  he  (hall  not  have  #  a  prohibition  after  fentence ;  m-  cefe.    Vide  f*. 
ti$  tfi>  becaufe  the  caufe  doth  belong  to  the  Spiritual  ^ l  J?;^4** 
Court ;  and  though  it  doth  not  belong  to  that  Spiritual  b.  r.  196.  An- 
Court,  it  belongs  to  fome  other,  and  not  to  the  king's  drewsn.ainft. 
Temporal  Court.  ^.^ 

For  prohibitions 
after  fentence,  *ide  Fared,  if,  148.  Winch.  8.  1  Show.  158,  17a.  6  Mod.  a^a.  z  Sid.  6$, 
631.  N.  B.    a  Lev.  230.    Doug.  377. 


7.  BilhopofSt.David^C^  Pafch.  11  Will.  3. 
B.  R.  Vide  this  Cafe,  title  Bijhops,  Arch* 
hifiopS)  &c.  Part  1.  page  134* 

8.     Godfrey  verfus  Llewellin. 

[Trin.  11  Will.  3.  B.R.] 

WHERE  the  matter  fuggefted  for  a  prohibition  ap-  where  matter  of 
pears  upon  the  face  of  the  libel,  we  never  infift  ^efuggeftion 
upon  an  affidavit ;  but  unlcfs  it  appear  upon  the  face  of  0n"bd*  affidavit 
the  libel,  or  if  you  move  for  a  prohibition  as  to  more  than  is  neceHary. 

An- 


1         4        ,4i  Vidc4Bur.ao4o.  Cartfa.^. 


9.     Machin  verfus  Maultin. 

[Mich.  11  Will.  3.  J.  R.     1  Ld.  Raym.  45a,  534.  S.  C] 

T[  N  a  declaration  in  attachment  fur  prohibition,  the  cafe  H.  fubtraft* 
1     was,  that  the  plaintilV  lived  in  Nottingham  within  the  ^'j^"  Ji°* 
province  of  Tcvly  and  there  fubtradted  tithes,  and  then  movwlato^u. 

removed 
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other,  afterwards  removed  into  Lincoln/hire  within  the  province  of  Canter* 
thcXft  "inhere  ^urJ •*  Afterwards  he  happened  to  go  to  Torky  and  was 
cited  and  fued,  fued  there  in  the  Court  of  the  Archbifhop,  for  the  fubtrac* 
and  a  ccniuita-  tion  aforefaid,  and  had  a  prohibition  on  32  if.  8.  c.  9.  for 
Subuaaion  of  Citltlg  h*n*  out  of  his  diocefe.  But  at  lad,  after  debate,  a 
tithes  local.  confutation  wag  awarded;  for  that  the  fubtra&ion  of 
Raym.  95.  tithes  is  local,  and  mult  be  fued  before  the  ordinary  of 
1057,  lotl'$  t^iat  P^ac^  where  the  wrong  was  done ;  other  wife  in  cafes 
1071.  S.  C.  tranfitory,  uhi forum  ftquitur  reum.  And  as  it  was  argued 
5  Mod.  450.  N.  DV  ^  counfel,  this  is  not  citing  out  of  his  diocefe  within 
Carth.  276.  t^e  ftatute,  becaufe  the  diocefe  where  he  lives  has  not  a 
3  Saik.  90.         jurisdiction  \  and  if  he  might  not  be  cited  in  this  cafe, 

VUteFiiR-uo    the  thinS  would  bc  rcmedilefs  and  difpunifhable.     Vide 
i^g.ixo.   q0^  l^l^   t  jjo    fop^  ^2g^    l  Qro^  ^   x^  £^  4.  Winch* 

Entr.  570.  2  Ro.  Rep.  448.  3  Mod.  21 1.  2  Brown.  12,  28. 

[550]  10.     Jones  verfus  Stone. 

[Trin.  12  Will.  3.  B.  R.     1  Ld.Raym.  578.  S.  C] 
Suit  in  the  Ec-       T\A  VI D  Jonesy  the  vicar  of  N.,  was  libelled  againft  in 

a'S'the  vie"'  the  SPiritUal  CoUrt>  for  that   by  Cuftom  timC  OUt  °f 

of  S.  for  not  per-  niind  the  vicars  of  S.  had  by  themfeives,  or  others,  faid 
forming  divine  and  performed  divine  fervice  in  the  chapel  of  Gbaivbury, 
fhaictof  c*  as  ^°*  which  there  was  ^uc'1  a  recempence ;  and  that  he  ne- 
bound  by  c'uf-  gle&ed.  The  defendant  came  tor  a  prohibition,  and 
torn,  prohibition  without  traverfing  this  cuftom,  fuggefted  that  all  cuftoms 
mS^a'  C*       were  triable  at  common  law  :  And  Mr.  Harcourt  urged* 

HOK   59b.  .  %        P  1   •!   •    •  1  n 

Pwft.  pi.  13.  that  it  was  enough  for  a  prohibition,  that  a  cuitorn  ap- 
peared to  charge  the  vicar  with  a  duty  for  which  he  was 
not  liable  of  common  right.  Et  per  Holt,  C.  J.  A  parfon 
may  be  bound  to  an  ecclefiaftical  duty  by  cuftom,  and 
when  he  is  bound  by  cuftom,  the  Spiritual  Court  may 
punifh  him  if  he  negle&s  that  duty ;  the  cuftom  might 
have  a  reafonable  commencement  by  compofition  in  the 
Spiritual  Court,  and  begin  by  an  ecclefiaftical  a&  :  And  a 
bare  prescription  only  is  not  a  fufficient  ground  for  a  pro- 
hibition, unlefs  it  concerns  a  layman  *,  whereas  here  it  is 
an  ecclefiaftical  right,  an  ecclefiaftical  perfon,  and  an  ec- 
rarefl.  S3.  clefiaftical  duty,  and  the  prefcription  not  denied  (a)  5  notv 

r.*N.B?35°i  b.  withftanding  2  InJI.  491.  I  never  could  get  a  prohibition 
to  (lay  a  fuit  in  the  Spiritual  Court  againft  a  parfon  for  a, 
penfion  by  prefcription.     Vide  1  Vent.  3,  120*  265* 

[a)  R.  ace.  Duiens  v.  Rah/on¥H%  BL  100. 
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Ii.     Sir  Bafil  FirebrafsV  Cafe. 

Was  chief  ranger  of  Enfield  Chafe,  and  now  a  bill 
*  was  exhibited  againft  him  in  the  Chancery  of  the 
dutchy  for  a  difcovery  of  what  deer  he  had  killed,  and  what 
timber,  wood,  &c.  he  had  felled  and  cut  down,  and  by 
what  warrant,  and  to  (hew  caufe  why  his  patent  (hould 
not  be  repealed.  And  to  this  ftiit  a  prohibition  was 
granted  mft ;  for  he  (hall  not  be  obliged  to  anfwer  upon 
his  oath,  what  is  to  make  him  forfeit  liis  place,  but  it 
ought  to  be  proved  againft  him  [a)*, 


Prohibition 
granted  to  a  fait 
in  equity  for  dif- 
covery of  mat- 
ters to  make  the 
defendant  forfeit 
bis  freehold. 
4  Leon.  Caf. 
161.  Vide  ante 
pi.  i.Raym.  19, 

211. 


(a)  A  defendant  may  be  protected 
from  making  a  difcovery  which  may 
fobject  him  to  any  penalty  or  forfeiture, 
or  any  thing  in  the  nature  of  a  forfeit- 
ure, by  demurrer,  if  the  matter  is  appa- 
rent on  the  bill ;  or  by  plea,  if  it  arifes 
from  extriniic  circum (lances :  As  when, 
on  an  infurance  of  goods  to  a  foreign 
port,  the  bill  prays  difcovery  whether 
the  goods  did  not  confifl  of  wool,  which 
it  is  penal  to  export  to  fuch  port,  Dim- 
calfv.  Blake,  1  Atk.  52.  So,  whether 
goods  were  taken  from  the  Indians  by 
fraud,  violer.ee,  or  contrivance,  E.  I. 
Comp.  v.  Campbell^  1  Fez.  246. ;  or 
whether  a  bond  was  ufurious,  Earl 
of  Suffolk  v.  Green,  I  Atk.  450.;  or 
whetner  the  defendant,  at  the  time  of 
her  intermarriage  with  A.,  was  mar- 
ried to  another  perfbn,  3  Bro.  P.  C. 
6c.  So  where  a  purchafe  of  land  is 
charged  to  be  made  from  a  perfon  out 
of  poffeffion,  which  is  contrary  to  flat. 
32  Hen.  8.  Sharp  v.  Carter,  3  IVms. 
374.  Whether  the  defendant  procured 
fubornation  of  perjury,  Baker  v.  Pritcb* 
ard,  2  Atk.  387.  Whether  a  purchafe 
was  made  from  a  Papift,  Smith  v.  Read, 
1  Atk.  526.  Harrifonv.  Soutbccte,  1  Atk. 
J28.  2  Vex..  389.  Whether  the  party 
ts  an  alien,  on  an  information  by  the 
attorney -general,  for  lands  in  his  pof- 
feffion, Attorney  general  v.  Duplets, 
cited  2  Vex,  494.  Vide  Parker  144. 
Whether  a  perfon  holds  an  office  in 
trull  for  the  defendant,  which  would 
vacate  the  defendant's  feat  in  parlia- 
ment, Honeywoodv.  Sclwin,  3  Atk.  276. 
Whether  the  defendant  was  married  to 
AtJ  and  2?.  was  her  legitimate  fon  by 
him,   when  fhc  pleads  that  foe  had 


been  previously  married  to  C,  AS% 
brother,  in  which  cafe  her  marriage 
with  A.  would  fubjeel  her  to  ecclefiaf- 
tical  punifhment,  Brownjhvord  v.  Ed~ 
wards,  2  Vex..  243.  Whether  the  de- 
fendant, after  being  inflituted  to  A., 
has  been  inflituted  to  two  other  livings; 
which  would  caufe  an  avoidance  of  A. 
Boteler  v .  Allington,  3  Atk  .453.  Wh  e  - 
ther  the  defendant  had  married,  fo 
to  incur  the  forfeiture  of  an  el  late  or 
legacy,  Monins  v.  Monins,  2  Cb.  Rep. 
86.  Wrottejley  v.  Bendi/h,  3  P.  Wms. 
235.  Chauncey  v.  Tabourden,  2  Atk, 
392.  Chauncey  v.  Fenboulet,  2  Vex.  265. 
Or  whether  a  tenant  has  afligned  a 
leafe,  wherein  there  is  a  provifo  that 
it  (hall  be  void  on  affignment,  Fane  v. 
Altee,  l  Eq.  Ca.  Ab.jj. 

A  defendant  was  compelled  to  an- 
fwer a  bill  to  difcover  a  confpiracy 
or  attempt  to  fet  up  a  child  fhe  pre- 
tended to  have  by  a  perfon  who  kept 
and  was  defirous  to  have  a  child  by 
her,  Cbeboynd  v.  Linden ,  2  Vex.  450. 
To  difcover  whether  he  was  tenant 
for  life,  though  he  pleaded  that  he 
had  made  a  leafe  for  the  life  of  ano- 
ther, which  would  be  a  forfeiture, 
Weaver  v.  Earl  of  Meatb,  2  Vex.  108. 
To  difcover  whether  he  has  a  legiti- 
mate fon,  as  it  does  not  tend  to  dif- 
cover whether  he  cohabited  with  any 
woman,  Finch  v.  Finch,  2  Vex.  491. 
To  difcover  a  fecond  marriage,  upon 
which  an  eflate  was  limited  over  from 
the  defendant,  fuel)  limitation  not  be- 
ing confidered  as  a  forfeiture,  Lucas 
V.  Evans,  3  Atk.  260. 

Defendants  are  bound  by  covenants 
not  to  plead  or  demur  to  any  difco- 
very, 
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very,  on  account  of  it>  fubjefling  them  who  are  interefted  therein,  the  dUco- 

to  penalties  or  forfeitures*  E.  I.  Cznp.  very  muft  be  made,  Mit/trd  158.  Vide 

v.  Atkjns*  Com.  34.6.   1  Str.  168.  Mo/  Mir/.    157,   224.     1  Vern.   1 09,   I29, 

74.  South  S*a  Ccmp.  v.  Hum/led,  1  Eq.  306.  Parker  144.  1  Harr.  Cb.  Pr.  7th 

Ca.Ab.76.  edit.   378.     Bunb.   192.    //*rV.   13$. 

if  the  forfeiture  is  waived   by  all  Com.  Ch.  3,  B.  2. 


12.     Earle  vcrfus  Paine. 
[Mich.  12  Will.  3.  B.  R.] 

TrefptfsinB.R.  pAlRE>  a  cuftom-houfe  officer,  exhibited  an  inform* 
fhddby  wd« of*  ation  of  feizure  of  a  hogihead  of  wine  belonging  to 

Exchequer,  an     Mr.  Earle,  and  feized  for  not  paying  cuftom.     Earle  no 
information  of    glcfted  to  come  in  and  enter  his  claim  in  the  Exchequer, 
there?  Exche"8  °"t  *n  tne  mean  time  brought  trefpafs  in  B.  R.  againft 
qucr  privilege.     Paine.    Upon  motion  the  barons  ordered  the  proceedings 
vide  ante  546.    in  tnc  King's  Bench  mould  be  ftayed,  #  and  the  caufe 
L  55 1  J     there  removed  into  the  Exchequer  in  the  fame  (late  and 
forwarduefs :  Earle  was  ferved  with  the  order,  but  not- 
withftanding  gave  rales  for  pleading ;  whereupon  an  at* 
tachment  was  iflued  by  the  Exchequer  againft  him 5  where- 
upon he  moved  here  for  a  prohibition  to  the  Court  of 
b  MjebHfrd*  x?3*  Exchequer.     And  a  rule  was  made  to  hear  counfel ;  on 
309.    piker  '  tnc  argument  feveral  precedents  were  cited,  one  in  19  if.  7. 
145.  Rot.  16.  exaclly  like  this.     The  Court  took  time  to  con-r 

fider  of  the  precedents,  and  in  the  mean  time  the  matter 
was  compounded.     Vide  Reg.  187.     2  Infl.  551. 

13.  Anonymous. 
[Hill.   1 2  Will.  3.  B.  R.] 

PiohibitionfliaU   I  N  the  bifhop  of  Wwchefter's  cafe,   2  Co.  45.  it  is  held, 

dulorothe*  fof  that  in  a  fuit  for  tithcs  jn  the  Spiritual  Court,  H.  may 
reign  matter,  have  a  prohibition,  fuggefting  a  prescription  or  modus,  be- 
uniefr  itbe         fore  or  without  pleading.     But  this  feems  not  to  be  law% 

Vo£ifr%7.  for  I2  W*  3'  B'  R*  a  Prohibition  was  movcd  for>  fuggeft- 
ing  a  cuftom,  &c\    Et  per  Holt,  C.  J '.  and  the  Court,  it 
was  denied,  unlefs  they  pleaded  it  below,  becaufe  perhaps 
they  might  admit  the  plea.     Alfo  10  W.  3.  B.  R.  it  was 
Vi.  4  Bur.  1040.  fad  by  n^  c.  J.  That  if  a  modus  be  pleaded  in  the  Spi- 
TempBi£r'd.      ritual  Court  and  admitted,  no  prohibition  (hall  go ;  but 
357.  Bunb.  17.  if  the  queftion  be,  whether  a  modus  or  no  modus,  a  prohi- 
***•  *7*-  bition  (hall  go,  and  fo  is  the  law,  viz.  wherever  the  mat- 

ter which  you  fuggeft  for  a  prohibition  is  foreign  to  the 
libel,  you  muft  plead  it  below,  before  you  can  have  a  pro- 
hibition ;  othcrwife  where  the  caufe  of  prohibition  ap- 
pears on  the  face  of  the  libel. 
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H,     Jacob  verfus  Dallow.  «•  c.  Farrn.  s, 

*  J  6  Mod.  230. 

[Pafch.  1  Ann.  B.R.     z  Ld.Raym.  755.  S.  C]  ^b.rA'jj. 

^V*  H  E  plaintiff  declared  in  a  prohibition,  fetting  forth  H.  ha?ing  a  pr?- 
"*    a  prefcriptive  right  in  the  plaintiff  and  thofe  whofe  fcIiP|!Te  risht  *> 
^ltarc  he  had,  CSV.  .to  a  feat  in  the  church,  and  that  the  and  being  dif- 
defendant  furmifing  a  ufage  time  out  of  mind,  had  libelled  turbed,  may  fuc 
againft  him  in  the  Spiritual  Court,  for  difturbing  him  in  j?^ tohm*1 
.fitting  there,  and  (hews  that  he  had  denied  the  ufage  in  his  pofleffion 
the  Spiritual  Court,  and  the  judge  had  refufed  to  allow  quieted,    vide 
liis  plea.    The  defendant  traverfed  the  plaintiff's  prefcrip-  ^"iJj^^l*"^ 
tion,  and  pleaded  his  own  ufage;  upon  which  there  was  7i.  iKeb.'^! 
a  demurrer.     Mr.  Eyre  urged,  that  though  the  plaintiff 
had  by  his  demurrer  confeffed  his  prefcription  to  be  falfe, 
and  by  confequence  that  he  had  no  right  to  the  feat ;  yet 
the  defendant  grounding  his  libel  below  upon  a  cuflom 
which  is  not  triable  there,  he  could  not  have  a  confuta- 
tion.    Vide  HetL  94.    Noy  78.    2  Jo.  3.     Holt%  C.  J.  held,  Vide  i  Bur.  31+. 
That  if  the  plaintiff  had  not  a  title  by  prefcription,  he         _  _ 

ought  not  to  difturb  the  pofleffion  of  the  defendant;  and  L  55*  J 
the  ordinary  hath  conufance  of  fuch.difturbance,  and 
raay  fettle  it  according  to  ufage  and  pofleffion,  unlefs  there 
l>e  a  temporal  prefcriptive  title  hurt  by  their  fentence  •, 
and  the  defendant  might  well  fue  in  the  Ecclefiaflical 
dJcnrrt  to  have  his  pofleffion  quieted,  and  might  admit 
liis  prefcription  to  be  tried  there,  as  a  defendant  docs  a 
^Ttodus  or  a  penfion  by  prefcription. 

ic.     Galizard  verfus  Rlgault,  s.c.  ?^r.  ?% 

J  J  &  79,8::.     Holt 

[Mich,  i  Ann.  B.  R.     z  Ld.  Raym.  809.  S.  C.  507,  s°- 


"INDICTMENT  was  for  aflaulting,  beating,  wound-  Prohibition  tc  a 

-*  ing,  and  endeavouring  to  ravifh  the  wife  of  B,9  upon  fu,t  again  ft  H. 
»>irhich  fche  party  was  convifted,  and  afterwards  the  huf-  ^cSS T 

land  brought  an  action  of  trefpafs  for  the  fame  caufe  j  H.  havinV 
-srad  now  the  party  being  alfo  libelled  againft  in  the  Spi-  bctn  c°nv5ac* 

-Jjhial  Court  for  the  fame  fa&,  viz.  for  foliating  her  chaf-  ?0nr 'affa^'w ■ h 

lity,  moved  for  a  prohibiten  to  the  proceedings  in  the  intent  to  ravi  ft. 

Spiritual  Court;  and  it  was  urged  for  the  jurifdiftion  of  lLv-  e3- 
the  Spiritual  Court,  that  they  may  punifli  for  the  felicita- 
tion and  incontinence,  and  that  this  fuit  was  pro  falute 

jmima,  the  other  for  fine  and  damages.  Sed  per  Cur.9  A 
prohibition  was  granted  ;  for  it  being  an  attempt  and  foli- 
cuation  to  incontinence,  coupled  with  force  and  violence, 
it  docs  by  reafon  of  the  force,  which  is  temporal,  become 
a  temporal  crime  in  M+;  as  if  one  fay,  T/jou  art  a  whore 

end 
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P^lm.  379.         and  a  thief >  or  Thou  leepeji  a  bcnvdy-boufe,  which  are  tCftl 

1  Cro.6ft86. 5S    Porai  matters>  thc  Party  *hall  not  proceed  in  the  Spiritua 

1  Mod.  31.        Court;    whereas,  if  it  were  only,  Thou  art  a  whore,  : 

%  Keb.  5g9.       libel  lies  in  the  Spiritual  Court.     So  if  it  be  faid  of  ; 

Crd.CCar.539j.     woman  tnat  wc  »*  a  Dawd  onty>  and  not  that  (he  keeps 

1  Sid.  438.        bawdy-houfe  (a).      But  per  Hoft,  C:  J.    If  one  commj 

adultery,  and  the  hufband  bring  affatilt  and  battery,  rhi 

ihall  not  hinder  the  Spiritual  Court,  for  it  is  a  crlmina 

proceeding  there,  and  no  indi&mertt  lies  at  common  lav 

for  adultery  (£).     1  Roll.  Abr.  295.  2  hijl.  488. 

(a)  R.aee.  S/r.  it 00.  ^  civilians  ;    but   that   the   prohibitior 

{h)  It  appears  by  the  report  in  Ld.  Hood,  upon  difco? erinj  a  defect  in  th4 

Raymond,  that  the  chancellor  content-  pleadings. 

ed  to  allow  a  further   argument  by 

16.     PartridgeV  Cafe. 

[Mich.   1  Ann.  B.  R.] 

fVoMbition  to       a  Prohibition  was  prayed  to  the  Spiritual  Court  to  ftay 

ttVLd "  thc  Probate  °f  a  wiII>  whicn  contained  a  devife  of 

goods,  upon  fug.  lands  and  feveral  legacies,    fuggefting  this  matter,  and 

geitionofnou      that  the  teftator  was  non  compos ;   and   the  Marquis  of 

MoT  0^39.  Wincheftef**  cafe,  6  Co.  23.  was  relied  upon :    But  the 

Cro.Car.  396.    Court  denied  that  cafe,  and  faid,  that  the  ftatute  of  H.  8. 

2R0I.  315.        never  intended  to  leflen  the  jurifdiftion  of  the  Ecclefiaf- 

u  '   3f*         tical  Court  as  to  the  probate  of  wills.     And  to  grant  a 

.        prohibition   might  be  inconvenient,  for  without  probate 

I  553  J        tne  executor  cannot  fue  for  debts,  which  by  this  means 

may  be  loft,  and  the  will  unperformed.     As  for  granting 

it  quoad  the  land,  it  would  be  vain,  (Vide  2  Ro.  315. 

1  Sid.  141.  this  was  the  practice  heretofore,)  becaufe  it  id 

no  evidence  cither  pro  or  con  in  any  court  of  law,  but  a 

proceeding  coram  non  judice ;    yet  it  is  good  as  to  the 

goods (a). 

(a)  In  Montgomery  v.  Clark,  2  Ath.  confideration,  and  find  out  a  proper 

379.  Lord  Chancellor  Hardwicke  faid  remedy  by  the  affiftance  of  the  legi- 

he  had  often  thought  it  a  very  great  ilature.     But  as  the  law  {lands  at  pre* 

abfurdity  that  a  will,  which  confifts  fent,  it  is  not  in  the  power  of  the  Court 

both  of  real  and  perfonal  eftate,  not-  of  Chancery  to  interpofe,  fo  as  to  flop 

with  (landing  it  has  been  fet  afide  at  the  proceedings  in   the  Ecclefiaitical 

law   for  the  infanity  of  the   teftator,  Court.     The  c*clufive  jorifdidlion  of 

(hall  dill  be  litigated  upon  paper  de-  the  Ecclefiaftical  Court  to  decide  upon 

portions  only   in    the    Ecclefiaftical  fraud  in  obtaining  wills,  or  the  fanity 

Court,  becaufe  they  have  a  jurifdic-  of  the  teftator,  fo  far  as  relates  to 

tton  on  account  of  the  perfonal  eftate  perfonal  eftate,  appears   In  Archer  v. 

difpofed  of  by  it.     He  wi(hed  gentle-  Mofs,    2  Fern.  8.    Nel/bn  v.  QUjuld, 

men  of  abilities  would  take   this  in-  2  Fern.  76.  Kerricks.  Branfiyt  $Bn* 

convenience  and  abfurdity  into  their  P.  C.  358.  Bennett  v.  Fade,  2  Atk.  324* 

FiJf 
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Til*  JMeaJcws  v.  Duchefs  of  King/Ion,  will  upon  an  indi&ment  for  forgery, 
^f£-  7C6.  But  if  a  probate  is  ob-  Rjx  v.  Vijiccnt,  Str.  481.  Rex  v. 
tained  by  fraud,  a  Court  of  Equity  Rhodes,  Sir  703.  With  refpecr,  to 
will  decree  the  executors  to  be  truilecs  the  conclufive  elicd  of  a  direel  fen- 
tor  the  next  of  kin,  or  to  confent  to  a  tence  of  a  Court  having  competent 
wpeal  of  the  probate  by  the  Spiritual  jurifJi&ion,  vide  Blackbam's  Cafe, 
Court.  Fide  Tucker  v.  Pbipps,  cited  1  Sa'L  290.,  and  the  authorities  there 
in  BtwneJUy  v.  Powell.                ^  cited  ;  and  Buier  v.  Ptinbard,  2  Aik. 

The  probate,  if  unrepealed,  is  con-  387. 
cJufive  evidence  of  the  good  nek  of  the 

ly.     Matthews  verfus  Burdett.     Hill.  I  Ann.  s.  c.  ante 41c. 
B.  R.     Vide  this  Cafe,  title  Univerfuies  and  Vo*' 6;m' 
Schools. 


x8.     Chambers  verfus  Sir  John  Jennings,     s.  c.  Faitd. 

[Hill.  1  Ann.  B.  R.] 

A  Suit  by  libel  was  in  the  Court  of  Honour  for  thefe  Prohibirion  t<* 
jrK    words,  viz.  You  a  knight  ?  You  a  pitiful  incotifiderable  „*n^rt  %{^ 
fahiu.     And  a  rule  was  made  to  (hew  caufe  why  there  Lutw.  1*053, 
Should  not  be  a  prohibition  :  Againft  which  it  was  urged,  105*-    l'«ti.i. 
that  there  would  be  no  remedy  in  this  cafe,  if  this  was  [H^'shot. 
n«H  allowed.     Holt,  C.  J.  doubted  whether  there  was  or  35S.  i  LeT.230. 
tould  be  any  fuch  court ;  but  faid  a  prohibition  would  lie  4  Mod.  12S. 
*°  *  pretended  court ;.  and  after  no  one  precedent  could  be  j  Kcb.VioUi6 
»und  of.  fuch  a  fuit  for  words  in  the  Court  of  Honour,  &c.  Hawk.  9/ 
**  prohibition  went  abfolutely.  10  Lutw-  ,053* 

19.      Anonymous. 

[Hill.  2  Ann.  B.R.] 

PROHIBITION  Ees  for  denying  a  copy  of  the  Prohibition i;« 
-       libel  to  any  Ecclefiaftical  Court :  Nam  jura  Ecclefiajlica  £J[|£  f^0"4 
******  Hmitata ;  and  the  party  ought  to  know  whether  the  fJu  f0Jndenying 
^^ttcr  be  within  their  jurisdiction,  and  how  %o  anfwer.  a  copy  of  the 
j1    ^.^.337.  Digbton's  cafe.    Et  Mich.  2  Ann.  B.  R.  ^j^tcnotto 
:5    ^as  faid  by  Holt,  C.  J.  that  it  was  formerly  held  by  all      min  y* 
.    e  judges  ot  England,  that  when  there  was  a  proceed-  See  6  Mod.  156, 
£8  ex  officio  in  the  Ecclefiaftical  Court,   they  were  not  3°8;  H<*^> 
P*u*Ul  to  give  the  party  a  copy  of  the  articles;  but  the  ^A^e^i. 
^  is  otherwife  :  For  in  fuch  cafe,  if  they  refufe  to  give  pl«  3«  *  v«c 
a5°py  of  the  articles  a  prohibition  (hall  go  quoufque  it  be  j£2'  I£°1' 
$J*cn \   and  accordingly  a  prohibition   was  granted  per  H*rd.  364. 
L*"-.     Nota  tamen  Pafch.  1 1  W.  3.  B.  R.  Hall  moved  for  a 
Vol.  II.  M  prohibition 
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prohibition  to  the  Admiralty  for  refuting  a  copy  of 
libel ;  and  it  was  denied  per  Hc/tf  C.  J.  ^[/w  n'eft  t 

[  554  ]  20,     Foy  vcrfus  Lifter. 

Vid/i  Mod. 

arfii  Toft.  6;6.  [Triii.  4  Ann.  B.  R.     2  Ld.  Raym.  1171.  S.  C] 

Sufgeftion  in  C\  N  a  modus  fuggefled  to  pay  every  tenth  day's  n 
cafe  of  tithe*  V7  from  ^^y  t0  November,  (kimmed  and  then  made 
™**i?k£  cheefc,  in  lieu  of  all  tithe  of  milk,  a  prohibition 
lcndw  months  granted  to  try  the  modus,  and  fettle  the  matter  ;  and  u 
fro"\£*eo|r  fpeaking  to  the  goodnefs  of  the  modus,  thefe  cafes  ^ 
Car.  ao^StatT  cited.  3  Cro.  609.  Mod.  909.  Latch.  226.  l  Ro.  i 
*E.  6.c.  13.  N.  17.  648,  649.  At  laft  Mr.  Eyre  came  and  (hei 
V^s^'cif  t^iat  ^e  Pron*bition  was  tcfte^  the  29th  day  of  iSfa 
B.  R.  206.  CS  btr,  and  that  fix  months,  u  e.  kalendar  month*  (as 
Holt  67a.  ought  to  be,  Noy  30.  Hob.  179.  Lit t.  Rep.  19.)  were 

pired  the  25th  day  of  May  laft,  and  therefore  he  m< 
for  a  confutation,  becaufe  in  all  that  time  they  had 
proved  their  fuggeftion;  and  had  it  upon  the  fta 
2  Ed.  6.  And  the  Court  agreed,  that  the  ftatute 
tends  to  fuits  for  fmall  as  well  as  great  tithes,  and 
the  fix  months  are  to  be  computed  from  the  tcftc  of 
writ;  and  the  cafe  in  Moore  573.  wherein  it  is  laid  t 
muft  be  fix  months  in  term-time,  was  denied.  For  p 
ing  fuggeftions,  vide  Co.  Ent.  462,  463,  4.  Confultal 
for  not  proving  them,  vide  JJLt.  444.  The/.  Brev, 
Note;  The  entry  in  AJhton  is  ill  in  the  award  cf 
cofls,  for  there  ought  to  be  a  judgment.  Tek\ 
1  BroivnL  98. 
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Videtit.  Evi- 
dence and  Wit- 

neifes.  iSalk.  — — — 

a78,  2S1,  a?6. 
Pod.  691.  Fa- 
re:!. 129. 


Bredon  verfus  Gill. 


[Mich.  8  Will.  3.   B.  R.     1  Ld.Raym.  219.    S.  C.    E 
3  Ld.  Raym.   179.] 

CoMmifli«'."«  *~v  N  an  appeal  from  the  commiflioners  of  excife  tc 
*>!  ai-P«j,---'"',",t  v/  commiflioners  of  appeals,  according  to  12  Ca 
oc^utiont  u**.\  *>'•  23.  the  queition  was,  vvhether  the  dcpofitions  o 

7  witu 


property.  sss 

Vitncflis,  and   their  examination   written  down  by  the  before  cammif- 
Cierk  of  the  commiflioners  of  excife,  fhould  be  allowed  l™™*  tZ'*' 
to  be  read  in  evidence  on  this  appeal  ?  Or,  Whether  the  m,n.  the  wit-" 
witneffes  fhould  not  be  brought  in  again  personally,  and  neffrsdeoo/r>, 
be  examined  viva  incc?    The  commiflioners  of  appeals  "nj^$dJead\See 
thought  the  depofitions  fufficient,    and  proceeded  there-  2?,.  s.  c. ~ 
upon  5  and  a  prohibition  was  moved  for,  but  denied  at  i  ^-n.  of.^ 
firft,  becaufe  this  had  been  the  courfe  ever  fince  the  fta-  IVJ^'J)**' 
tme,  and  it  was  a  fummary  proceeding  :  That  it  would  ?6o.    i  .s/  . 
occafion  trouble  and  delay  to  the  revenue  to  bring  in  all  »?i,&j.sMud. 
thewitneffes  again;  and  it  was  but  proper  the  comm  if-  cModai- 
fionersof  appeals  (hould  have  juft  the  fame  evidence  the  Comb. 414!" 
firft  commiflioners  had.     So  it  is  in  an  attaint,  and  the 
law  does  not  make  viva  voce  evidence  necefiary,  unlefs 
before  a  jury.     In  other  cafes  depofitions  may  be  evi- 
dence :  If  it  were  not  fo  in  this  cafe,  they  would  be  to 
try  the  matter  de  novo,  inftead  of  trying  an  appeal.     Sed 
t$*a  Pafcb.  9  W.  3.  B.  R.  mutata  opinioney  the  Court  held, 
That  the  commiflioners  of  appeal  ought  to  examine  the  Vide  Bur.  s.  c. 
wirnefles  de  novo  on  the  appeal ;  that  it  was  the  intenr  **6,  3  T-  R- 
°f  the  a£k,  and  the  commiflioners  had  a  power   given  ' 
for  that  purpofe,  to  adminifter  oaths  :  That  this  was  juft, 
kcaufe  die  firft  fentence  might  be  by  default,  or  the  de- 
pofitions might  mifreprefent,  or  not  reprefent  the  whole 
**&;  and  that  on  appeals  upon  orders  of  juftices,  exa- 
mination is  always  de  novo.     And  a  prohibition  was  grant- 
*d  >  but  Holt j  C.  J.  faid,  his  private  opinion  was,  that  if 
Jk  witnefles  were  dead,  they  might  ufe  their  depofitions. 
***  Farejl.  1 29.     The  transfer-books  of  the  Eofl-India  Com- 
fo/rj  allowed  as  evidence^  &c. 


i&ropertp.  '       [5Sc>] 

Vids  7  Co.  17. 
b.   Ive!*r.  -jrj. 
— wmmmmmmmt^mmm—— —  ^  Leon.  Caf. 

3^1.  2  I.ecn.  36. 
K  Co.  Si. 


Sutton  verfus  Moody. 

im^h.  9  Will.  3.  B.  R.  1  Ld.  Raym.  250.  S.C.  Comyns  34. 

S.  C] 

Y  "H  E  plaintiff  brought  trefpafs  for  breaking  his  clofe  h.  has  the  pro-  • 

and  hunting  there,  £5*  centum  cuniculos  fuos  adtunc  t*f  P"ry  of  thiols 
**«»  invent,  occidit,  cepit,  &  afponavit :  verdid  was  for  tfJ^w9  ™ 

flip  -.«  .     .-.  .  •         1  a      «  •  I./-**.      *»'lco  in  nisowti 

Mr  Plaintiff,  and  entire  damages :  And  it  was  objected  in  grounds.  Vide 
^ft  of  judgment,  that  if.  cannot  have  a  property  in  If  Co*  «7-  b* 
M  2  conies  Ecpoft-637' 
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667.  Cro.  Car.     conies  which  prefer*  natura,  unlefs  on  a  fpecial  accout 

4<iS*S  c!  as  ^  ^c  ^as  a  warren  °*  them,  then  he  may  fay  ^m 

5  Mod.  375.       vsarrenam  fuam  /regit,   &  cuniculos  fuos  cepit.     Vide  1  Ci 

S.C.  3  Salic.      j53.    J?,  fr  B.  87.    Rer.  93.  b.     1  Brownl.  167.     Cm 

*44, 14c.   Hok  cofltra  :  For  a  warren  is  but  a  franchife  to  keep  them  ;  a 

£c8.  Ctodb.  1-4   notwithftanding  that,  the  owner  has  no  more  property 

12  uCn  f"  9       *'1C  coincs  themfelves  than  any  man  that  has  them  in  1 

.59.  .  Qwn  jaiw|  .  -j.  ^  ftarts  a  hare  in  my  clofe,  and  kills  I 

there,  it  is  my  hare ;  otherwife  if  he  hunts  her  into  t 

ground  of  a  third  pcrfon,  then  it  is  the  hunter's.     Jud 

ment  pro  qiur* 


[  557  ]  Quantum  Meruit. 

Stc  1  Salk.  330. 

Foil.  597.  „__^_ 


Ante  439- satnc  i#     Snow  verfus  Firebrafs. 

name,  but  a  dif-  ** 


fcrent  cafe. 


[Mich.  12  Will.  3.  B.  R.     1  Ld.  Raym.  611.  S.  C] 


Quantum  meniit  lT*  H  E  plaintiff  declared,  that  the  defendant,  in  cc 

f«r  meat,  drink,    1     ^deration  that  the  plaintiff  had  found  him  fuilicit 

toum^wdL  **  meat>    drink,  warning,  and  lodging,  pro  diver/is  meu/u 

Cafcs  B.  R.  434.  ultimo  preteritis^  promifed  to  pay  him  as  much  as  he  fhoi 

5.  C.  Holt 609.  deferve,  and  averred  that  he  deferved  fo  much.     Ur 

non  affumpfit  pleaded,  and  verdict  for  the  plaintiff,   it  >■ 

moved  in  arreft  of  judgment,  that  the  declaration    ^ 

fliort  and  uncertain  as  to  the  time  or  number  of  mot** 

Sed  per  Holt,  C.  J.    The  incertainty  as  to  the  Jengr* 

time,  or  number  of  months,  can  do  no  more  harm  « 

incertainty  as  to  the  things,  which  has  been  often 

See  1  Show.      judged  not  to  vitiate.     It  is  enough  to  aver  how  mud 

34a.  x  s*>n<£    deferved.     Judgment  pro  quer. 

373.  Raym.  S.  J      *  r      * 

2.     Glover  verfus  Rogers. 

[Pafch.  4  Ann.  B.  R.     2  Ld.  Raym.  1 155.  S.  C] 

Quantum  omit-  pLAINTlFF  declared  that  the  defendant,  in  ^ 
ted,  but  h«jd  I  federation  that  the  plaintiff's  teftator  had  tranfpo  - 
wel1,  for  him  fuch  and  luch  merchandizes,  promifed  to  pay 

plaintiff's  teftator  tatitas  denar.  fummas  pro  t ran/portal 
trier chandi%.  praJici.  rat  ionabi  liter  habere  meruilpt,  and  a^1 
that  he  deferved  fo  much.    Upon  non  affiimpjit,  verdict 
for  the  plaintiff,  and  judgment  in  C.  2*.     And  now  a  ^ 


jfl&uantam  Meruit.  557 

of  error  was  brought  thereupon  in  B.  R.  and  obje&ed  that 
the  word  quantum  was  wanting,  and  it  is  not  faid  who  had 
deferved,  and  he  avers  he  deferred  fo  much  for  tranfport- 
ation  of  merchandizes.  But  the  Court  affirmed  the  judg- 
ment :  Tantum  is  enough,  viz.  The  defendant  promifed  V1de » S**-  **• 
him  to  pay  him  fo  much  he  deferved*  and  mtruiffet  fignifies  a  R^*-**0' 
as  much  as  ipfe  meruiffet ;  and  there  being  but  two  perfons 
in  the  record,  it  could  be  nobody  but  the  tranfporter,  and 
they  muft  have  been  the  fame  merchandize  for  which  the 
promife  was  made,  or  otherwife  the  plaintiff  could  not 
have  had  a  verdift  ;  which  has  cured  the  want  of  pradicl. 

3.    Moverley  verfus  Ley.  [  558  J 

V14e  Fwcfl.  10k 

[Hill.  4  Ann.  B.  R.    2  Ld.  Raym.  1223.  S.  C] 

ASSUMPSIT,  and  declares  quod  cum  the  defend-  TobetAentc 
~  ant,  in  confideration  that  the  pdaintiff  would  provide  y^Jfi£? 
nun  meat  and  drink,  promifed  to  pay  him  as  much  as  the  panics, 
plaintiff  habert  meruit^  and  avers  that  he  deferved  fo  much. 
ftere  were  alfo  other  counts.     Non  affumpftt  was  pleaded, 
and  verdi&  for  the  plaintiff,  and  entire  damages.     Upon 
potion  in  arrqft  of  judgment  it  was  objected,  that  meruit 
AJ°ukl  have  been  merueriu    The  Court  held  at  firft,  that 
*nis  was  not  falfe  Latin,  but  falfe  fenfe,  which  is  not  cured 
ty  a  verdict  ;  and  though  a  dafti  would  help  it,  yet  they 
couJd  not  by  intendment  fupply  a  dafli,  for  that  was  to 
J**ake  another  word.     This  was  moved  fevcral  times,  and 
Having  relied  two  terms,  the  Court  gave  judgment  for  the 
plaintiff,  faying,  they  muft  take  the  words  of  the  decla- 
ration to  be  the  very  words  of  the  promife,  as  if  the  words 
°f  the  promife  had  been  put  in  writing  thus  by  the  parties 
uoder  their  hands  :  in  which  cafe  the  Court  ought  not  to 
purfuc  a  grammatical  fenfe  or  construction,  which  makes 
the  promife  void,  but  to  conftrue  it  fo  as  to  make  the 
patties  mean  fomewhat,  as  it  is  plain  they  did,  and  that  FawA.  106. 
was  to  pay  tantum  quantum  habere  mertterit.  $     *    *,m" 


M3 


Vide  i  Salk.  4?, 
44.  Lutw.1084 
Co  :i  50. 
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£*uare  gmpe&tt, 

\Vide  title  Pre/cntaiion.] 


1.     Berkely  v^a/J/j  Hanfard. 

[Mich.  3  W.  &  M.  B.  R.    Rot.  569.] 

In  quart  impedit  T  N  a  quare  imp  edit  againft  A.  and  5.  and  the  bifliop,  A. 
Xt^SfE  X  and  A  ma^c  title,  and  the  bifliop  pleaded  that  he 
tmptory.    Co.    chimed  nothing  but  as  ordinary.     The  bifliop  died,  A. 

L|r  ,'32i'1"fi  Came  ant*  furm^cc*  ^s  uP°n  e^c  *°^»  anc*  p^y^  *c 
*      *   " x  u  plaintiff  might  reply  \  upon  this  an  entry  was  made,  Qucd 

predict,  qtter.  licet  folemniter  exaclus  non  venit,  nee  eft  profe- 
cut  us  breve  fuum  pred.  ideo  confideratum  eji%  CflV.  £5*  breve 
epifcopo.  Upon  this  a  writ  of  error  was  brought,  and  the 
judgment  was  affirmed  :  for  it  is  a  nonfuit  after  appear- 
ance, which  in  a  quare  impedit  is  peremptory.  Vide  7  Co. 
27.  b.  2  H.  4.  1.  b.  14  H.  7.  19.  b. 

LJjSi^'mw!  2.  Dominus  Rex  &  Domina  Regina  vcr/us  The 
aoo.  parliament        Bifliop  of  London  and  Dr.  Lancafter. 

Cafes  104.  * 

c°J?h!  T.5;300'  [Trin.  S  W.  &  M.  B.  R.] 

1  Show.  413, 

441,493-  «oIt  T  N  the  great  cafe  of  the  quare  impedit  for  the  church  of 

5  5'  *    St.  Martin's  in  the  Fields^  the  defendant  prayed  oyer  of 

In  cafc  of  a  pre -^  t]ie  wrjtj  ancj  pleaded  in  abatement  variance  between  the 

wiitVgrneui,    writ  al,d  ^c  count;  the  firft  being  que  ad  noftram  dona- 

qi:spa;i  noitiam   tionem  f peel  at  %  the  latter  que  adfuam  donationem  fpeclat  Jufte 

fj*di.»tdoiu-      prarwative :  And  on  demurrer  it  was  obje&ed,  that  the 

title  by  the  writ  is  a  title  in  fee,  this  in  the  count  is  only 

a  turn  pro  hac  vice ;  fed  non  allocatur :  for  the  precedents 

are  fo,  and  the  writ  is  always  general.     Shower  pro  def. 

Suppofe  then  the  king  fhould  have  judgment  by  default, 

and  a  writ  to  the  biihop,  would  this  gain  a  general  title 

to  the  crown,  and  become  a  ufurpation  ?  Holt,  C.  J.  No  ; 

for  where  the  king  hath  judgment  by  default  in  a  quare 

i;>:p<:dit>  he,  as  well  as  a  fubjett,  muft  by  fuggeftion  on  the 

roll  fet  forth  his  fpecial  title.   Refpondccs  wjier  awarded* 
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J.  Dominus  Rex  verfus  The  Bifhop  of  Chcfter, 
Pierce  and  Cook. 

[Hill.  9  Will.  3.  B.  R.     1  Ld.  Raym.  292.  S.  C-] 

IM    a  quare  impedit  the  plaintiff  declared,  that  Q^Etiza-  King'sgnntofw 
betb,  on  the  14th  day  of  February,  in  the  12th  year  of  £™*B;    c"e 
bcr  reign,  was  feifed  of  the  advowfon  of  Bedel,  ut  de  utio  4>  5'.    ,oCo. 
gnffZ*  and  prefented  Syms :  That  the  queen  died,  and  it   «^i.  Owen 43. 
defcended  to  K.  James,  and  he  was  feifed  ut  de  groffb:  l£a^*olp 
So  to  K.  Charles,  and  that  he  was  feifed  ut  de  groffb,  and  pre-  Doughty**  Cafe, 
fent  cd  Wiclham;  and  that  afterwards  Wickham  died,  and  5McxiaS7» 
one     J.  Peirce,   non  habens  jus,  fed  ufurpando  prafentavit  |#3c.33Carthr 
Metcalfe:  That  K.  Charles  I.  died  feifed,  and  it  defcended  440.'  s.c. 
to  K.  Charles  II.  feV.  ^  c*r"  "*• 

Defendant  pleads  that  K.  Charles  L  was  feifed  in  grofs ;   *  m^.^Jd. 
kut  that  he,  after  his  prefentation  of  WiMam,  by  letters  Hob.  2*4, 133. 
patent,  granted  the  advowfon  aforefaid  to  one  Thackjlon,  Mo.  413. 
odtunc  armigero,  poflea  militi.  **°  'j3^.' 

•Et  quod  pr&diEio  tempore  quo  Peirce  is  fuppofed  to  have  24, 40-    Caf. 
ufurped  fuper  dominum  rcgem,  ipfe  idem  Peirce  ufurpavit  **• R*  '**• 
f?*per  did.  W.  Thackjlon,  and  prefented  Metcalfe  :  Jit  quod  2I,7 "skin.  651. 
P°ft*a  the  faid  Thackjlon  releafed  the  advowfon,  and  his 
nght  therein,  to  him  the  faid  J.  Peirce  and  his  heirs,  and 
traverfes  the  dying  feifed  of  K.  Charles  I. 

r-Thc  attorney-general  prayed  oyer  of  the  letters  patent, 
^hich  reciting  that  QJElizabeth,  in  the  13th  year  of  her 
rClJS,l>  granted  the  manor  of  Bedel,  with  the  advowfon 
B&ndc  Jpeclan.  to  the  earl  of  Warwick,  and  that  the  faid 
™^nor  was  come  to  Sir  W.  Thackjlon,  Knt.  Jciatis  igitur  nos 
teaiffe  £5*  conceffiffe  prafato  WilFo  Thackjlon  mil.  advocation  em 
€*c**fi*  pnedicl.,   and  thereupon   demurred   to   the   plea. 
judgment  was  given  in  C.  B.  for  the  king,  and  a  writ  of 
crror  brought j  and  thereupon  it  was  objected,  that  the 
^f*vowfon  which  the  king  meant  to  pafs,  was  an  advow- 
fon   \rhich  Q.  Elizabeth  granted  to  the  earl  of  Warwick, 
and  that  the  laid  grant  to  the  earl  of  Warwick  was  void ; 
*°r   the  queen,  anno  1 2  regni  fui,  being  feifed  of  this  ad- 
v°Wfon  ut  de  groffb,  could  not  anno  13.  grant  this  as  an 
^dvowfon  appendant,  and  that  this  is  admitted  by  the  de- 
fendant :  And  if  this  was  an  advowfon  in  grofs,  and  fo 
<tefcendcd  to  Charles  I.  his  confirmation  or  grant  to  Thack- 
**?  upon  a  fuppofal  wherein  he  was  deceived,  will  be 
f  °id  ;  and  that  the  faid  W.  Thackjlon  in  the  letters  patent, 
and  the  W.  Thackjlon  in  the  grant,  appear  to  be  different 
Pcjfons.     On  the  other  fide  it  was  urged,  that  the  queen 
^ght  be  feifed  of  this  advowfon  as  in  grofs  at  the  time 
^  prefented,  and  at  the  time  flie  died,  and  yet  might  be 
M  4  feifed 
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feifed  of  it  as  appendant  when  flic  granted  it  to  the  carl 

of  Warwick,  for  fhe  might  have  the  advowfon  again  after 

[  561  ]         the  gTant  to  the  earl  of  Warwick,  and  then  prefent;  and 

that  the  Court  ought  to  intend  every  thing  to  make  the 

king's   grant  good.      To  clear  this,    the   Chief  Jufticc, 

Rokt-by  and  Eyre,  Juftices,  held, 

Sufficient  to  lay         1  ft,  That  the  time  of  the  feifin  laid  in  the  count  was 

pac^/Iem^re     immateTially  alleged,    for  it   is  fufficjent  to  hy,  tempore 

aomuii  /ebii.      P^cis*  tempore  domina  rcgitut,  and  therefore  it  is  not  traverf- 

able :  In  trefpafs  quart,  &c.  it  is  neceflary  to  lay  a  certain 

time ;  yet  even  there  the  precife  time  is  not  material  nor 

traverfable,  but  any  time  before  the  filing  of  the  writ  may 

be  given  in  evidence ,  a  fortiori  here,  &c. 

That  which  is  idly,  That  which  is  not  material  nor  traverfable  is  not 

iTadmiiudShy    admitted  nor  confefled  when  it  is  alleged,  and  not  tra- 

not  being  tra-       verfed.     Ergo,  as  the  plaintiff,  upon  tion  prefent.  modo  fa* 

Ttr-td \l  V*nI'  forma*  m\g]\t  give  hi  evidence  a  presentation  any  time,  fo 

"iiisWuJ.  tne  Court    may   intend    it.     Fide  1  Ittjl.  ^52.     Hob.  71. 

•  a.  2  Uv.  113.   2  Leon.  9$. 

1  Mod.  72.  3d!y,  The  grant  of  the  queen,  as  recited,  is  faid  to  he 

inter  alia,  i'o  there  may  be  other  words  which  are  fufli- 
In  grants  where  cj-nt  to  pafs  an  advowfon  in  profs  to  the  earlj  and  the 
ap£ea!"fcto  pai^  intent  of  K.  Charles  I.  is  plain,  and  this  cenfidcration 
the  thing,  it  lhall  might  be  fufficicnt,  as  the  relinquifliing  of  a  fuit  againil 
parsnotwith        tfce  kin^,  or  the  fui  render  of  a  void  patent  is  a  good  con- 

Aand:;:g  filfe  r  1  •         r  a      j  1  •      1  u-    i- 

lecitaisT    vide     "deration  ior  a  new  grant.     And  as  to  the  recitals,  which 

Hcb.  1*3,229,    were  not  all  aniwered,  Hclt,  C.  J.  faid,  Where  it  appears 

230  i*j0'4*  5-  by  the  recitals  the  king  intended  not  to  pafs  any  thing  he 

4,r.  Yco.4  3*a!  had  an  apparent  right  in,  but  only  what  was  concealed, 

8  Co.  56.  the  recital  will  qualify  the  grant  j  which   is  Legafs  cafe. 

10  Cc.     But  where  there  are  words  in  the  grant  which 

fhew  the  king  deiigned  to  pafs  the  land,  though  they  were 

not  concealed,  there  the  grant  (hall  be  good  to  pafs  the 

lands.     Herd.  231. 

Grant  to  a  knight       4thly,  Holt,  C.J.  Turton  and  Eyre,  Juftices,  held,  that 

ef  ,teTvc,!d      WtUiam  Thachfon,  Efq.  in   the  plea,  could  not  be   W. 

Se^'a'lnthTes.   Tkachfion,   Knt.    mentioned    in    the    letters   patent,    for 

j6  h.  6.  28.       efquire  is  drowned  in  the  name  of  knight,  fo  that  a  knight 

18  K.  6.  8.        cannot  be  an  efquire  ;  and  a  grant  to  A.  B.  Knt.  is  abfo- 

R.  81.    Hard,     lutely  void,  if  A.  B.  be  only  an  efquire.    Knight  is  a  name 

i' 8.    1  Sid.  40    cf  dignity,  and  parcel  of  a  man's  name,  as  much  as  his 

58?,fl,594,V6^'  Cfcriitian  name.      It  was  faid   that  it  fhould  have  been 

a  CrV  679.         averred,  that  W.  ThachJIon  was  revera  an  Efq.,  but  cognit. 

Litt.  Rep.  111.    ig  nptttat.  miles  at  the  time  of  the  grant ;  but  that  would 

4  Hu  l\  V'        not  have  aided  it,  for  a  man  cannot  be  a  knight  by  rcpu- 

12  H.V29.       tation,  for  there  can  be  no  foundation  for  fuch  a  reputa- 

Im*4"  23#        t*on  »  anc*  lt  IS  not  tnc  Paltv>s  fnvmg  m  Ius  P^cai  J  am  *&* 
Hut.4i?99Rep.  wa"> tnat  Wl^  explain  tlie  grant,  but  the  identity  muft  ap- 
4c.  2Cro.  140.  pear  on  the  face  of  the  grant  itfelf.     Upon  this  the  judg- 
1  n-.ii".  ai.         mcnt  was  aflirmcd  by  Ho/t,  C.  J.  Turton  and  Eyre,  Juf- 
tices 5 


£Ptu?  <£&ate* 

ticcs  ;  but  Roieby,  J.  held,  that  there  was  a  fufflicient  de- 
mmjlraUQ  per/ona^  and  that  it  ought  to  have  been  re- 
verlcd  (/i). 
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(a)  This  judgment  was  reverfed  in 
the  Houfe  of  Lords ;  Sbo.  P.C.  212. 
It  was  obferved  for  the  plaintiff  in 
error,  that,  in  cafe  of  grants,  any  de- 
scription of  the  pcrfon  is  {'efficient ; 
and  that  it  is  the  identity  of  the  perfon 
which  the  law  doth  mod  regard  and 
value.  Vide  the  argument  in  Shower, 
where  the  feveral  points  arifing  on 


the  cafe  are  elaborately  difcufled.— 
The  injuftice  which  might  refult  from 
the  doctrine  that  an  error  in  the 
defcription  of  a  perfon  would  avoid  a 
grant,  and  that  the  identity  could  not 
be  (hewn,  would  in  the  prefent  ilateof 
Englijb  jurifprudence  prevent  that  doc- 
trine from  receiving  much  encourage- 
ment. 


flftue  Cftate. 


Scllljr 


verfus 


Dally. 


{Pafch.  10  Will.  3.  B.  R.     Inter  Hill.  9  Will.  3.  B.  R. 
747.     1  Ld.  Raym.  331,  S.  C.J 
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"Sec  Co.  Lit.  303. 
3  Lev.  19.  iLe?. 
190.  1  Salk.  363. 

1  Mod.  131. 

See  5  Mod.  150* 
Poit6i9.  1  Leu. 
190.    I  Sid.  298. 

2  Sid.  jo.  Comb. 
R  t    476-  S.  C. 
™1'  Carth.  444- 

Cafes  B.  R.  190. 
Holt  6 10. 


IN  replevin  the  defendant  avowed  and  fet  forth,  that  Commencement 
J.  S.  was  poflefled  of  a  mcfluage  and  40.  acres  of  land,  of  particular 
fctting  out  the  time  of  the  commencement  of  the  leafe,  fo^™*1*  JjJod. 
and  demifed,  rendering  rent,  &c.      And  that  he  being  z3!.    iMod. 
poflefled  of  the  revcrfion  died,  and  it  came  to  his  executor,  *4lf **♦• 
and  for  rent-arrear  he  avowed.     The  plaintiff  demurred,  J16.Wluw.*8o# 
and  (hewed  for  caufe  that  the  avowant  had  not  (hewn  who  81.  sMod.»o6. 
was  leflbr  of  J.  S. :  And  for  this  it  was  held  naught     Per  |  Mod.  48.  Cr«. 
//©//,  C.  J.  In  debt  for  rent  it  is  enough  to  fay  dtmifit :  ,£".41  ^  Lev!"* 
And  if  it  be  brought  againft  an  aflignee,  that  he  demifed  193.  Raym.3  ^. 
to  fuch  a  one,  whofe  eilate  the  defendant  hath,  is  enough  J^Jb  ?7'  9$# 
for  the  leflbr  or  his  executor,  (quare  tamen  of  the  heir,)  show. 64.^3  Lev. 
without  making  a  good  title  to  himfelf;  yet  an  avowry  1*3*    Diverfuy 
differs  from  a  declaration  in  many  refpeds  (b).    In  a  de-  |^^c°"°u 


(t>)  By  flat.  1 1  Geo.  2.  ch.  19.  §  22. 
defendants  in  replevin  may  avow  or 
make  cognizance  generally  that  the 
plaintiff  in  replevin,  or  other  tenant  of 
the  lands  and  tenements  whereon  the 
diflrefs  was  made,  enjoyed  the  fame 
°^der  a  grant  or  demife,  at  fuch  a  cer- 
fc'n  rent,  during  the  time  wherein  the 
Xcn* -4l*ttraincd   for  incurred;   which 


rent  was  then  and  flill  remains  due ;  or 
that  the  place  where  the  diilrefs  was 
taken  was  parcel  of  fuch  certain  tene- 
ments, held  of  fuch  tenure,  elk. ;  for 
which  tenements  the  rent,  tjc.  was  at 
the  time  of  the  diilrefs,  and  flill  re- 
mains,  due  ;  without  further  fetting 
forth  the  grant,  tenure,  demife,  or  tide 
of  fuch  landlord,  &c 

claration 


ste  fit  cognisance,  Statute*,  Elegit,  &c. 

claration  in  debt  for  rent,  nil  Met  is  a  good  pica,  and  tra- 
verses the  whole  declaration  ;  but  there  can  be  no  general 
iifue  to  an  avowry,  but  fome  fpecial  point  mud  be  traverf- 
cd  ;  and  therefore,  becaufe  it  does  not  appear  out  of  what 
eflate,  or  in  what  manner  this  term  was  derived,  judg- 
ment mud  be  for  the  plaintiff.  Vide  Cro.  Car.  571.     The 
johntT. Witney,  reafon  why  the  commencement  of  particular  eftates  mult 
iJftflrioGco.?  ^  *ncwca4  *n  pleading,   is,  becaufe  they  are  created  by 
c.  B.    Sane     agreement  out  of  the  primitive  eftate ;  and  the  Court  mud 
point;  and  this  judge  whether  the  primitive  eftate  and  agreement  be  fuf- 
DaOy heUwbc  ficient  to  produce  the  particular  eftate  claimed:  And  this 
food  law.   See  is  a  fundamental  rule,  which  ought  not  to  be  broken  upon 
Cro.  Car.  138.   fancied  inconveniencies  (  j). 

Yelw.  74, 147. 

3  Mod.  132.     Lutw.  149a,  1497. 

{a)  This  judgment  was  afirmed  in  Den.  Fr§c.     1  Brc.  P.  C.  77. 


[563]   i&eto0tU5ance,  statute*,  elegit, 

3t,97      Hob.  KPTtttlt,     &C. 

196.    Cro.  Car.  '                  * 
148.     Cro.  Jac. 

*,  12,  449,  Sec.  

Vide  Cro.  Car.  i-il" 
141,  149. 


i.     Hammond  verfus  Wood. 

[Trin.  3  W.  ic  M.  B.  R.] 

^SrJhi^Hik  T  H  E  ronufee  of  a  ftatutc  had  lands  extended  and  de- 
artercaiciltacd  livercd  to  him  upon  a  literate:  The  conufor  being 

liberate,  if  co-     in  pofleflion,  continued  his  pofleflion  j  afterwards  the  ex- 
nufor  conuouei   tcncie<i  intereft  was  afligned ;  and  the  queftion  was,  Whe- 
Vl-ic  FareD.  3$, tner  1(  was  aflignable  r   1  he  Court  held  not :  It  was  ob- 
97.    Cro.  jac.   jefted,  that  before  entry  by  the  conufee,  this  was  like  an 
i'sHow  4-8i      i^treffe  termini^  or  the  intereft  of  one  that  has  a  leafe  to 
3  Lcr.  31*2.  *     commence  at  a  future  day,  which  is  aflignable;  fo  here 
1  Vent.  41.       the  conufee  hath  an  eftate  before  entry.     Sei  per  Holt9 
*  D.°?668pf  i£  ^*  J*  Bl return  of  tnc  extent  an  intereft  vefted  in  the  co- 
S*:n.  303.      "  nufce  :  The  end  of  the  liberate  is  to  have  an  a&ual  poflef- 
Hoit6u,  163.  (;on  0f  the  interred  ;  and  it  muft  be  taken  that  he  has  by 
the  return  of  the  liberate;  the  fheriff  returning  thereupon 
liberari  feci,  the  conufee  is  eftopped  to  fay  otherwife  :  If 
then  the  conufor  continues  to  keep  pofleflion  after  this  re- 
turn, the  conufce's  eftate  is  turned  to  a  right,  like  the 
cafe  of  difleifee  making  continual  claim,  as  foon  as  ever 
'    the  difleifee  leaves  the  premifes,  the  continuance  of  poflef- 

fion 


r 


»ecognt5ancc,  Statute*,  (Elegit,  &c.  563 

Con  by  the  difleifor  makes  a  frefli  diffeifin.     PiV*  i  Lift. 

156.  Z.&  129.  And  this  is  not  Kke  the  cafe  of  mort- 
gagor, who  continues  in  by  confent,  and  not  in  oppofi- 
cion  to  the  mortgagee. 

.  2.     Putten  verfus  Purbeck.  videCrojac.12. 

[Trin.  12  Will.  3.  B.  R.     i  Ld.  Rayro.  346,718.  S.C.] 


O  a  fcire  facias  upon  a  judgment,   the    defendant  On  elegit,  if  the 
pleaded  in  bar,  that  the  plaintiff  had  before  fued  an  fllcriff  dc,ivcr 


T  _ „., _ 

<*£egit  on  the  fame  judgment,  dire&ed  to  the  fheriff,  who  moiety,  ihe  exe- 
tLhereupon  returned  an  inquifition  taken,  and  a  delivery  of  cution  isToid. 
fuch  certain  parcels  thereof  (a).      [Et  mtay  the  parcels  £.  cT'ciiei 
amounted  to  more  than  a  moiety,]  and  prayed  judgment,  b.R.  355. 
if*  the  plaintiff  {hould  have  any  other  execution  ;  to  which  Carth.453.S.  C. 
I*  was  demurred  ;  and  the  Court  held  that  the  execution  l  Sid'9l>*39* 
*%*ras  merely  void  ;  for  the  fherifF  had  only  a  circumfcribed 
authority,  and  had  exceeded  it ;  and  if  the  plaintiff  had        r    c    1 
fcrought  an  ejeftment,  he  could  not  have  recovered  the        L  5^4  J 
pofleflion  on  this  title,  and  therefore  (hould  be  at  liberty 
^o  purfue  a  more  effectual  execution. 

(a)  Separate  lands  may  be  extend*    ty  of  the  whole.     Den  v,  Ld.  Abin£- 
^d,  provided  they  do  not  appear  to    &out  Doug. 4.71. 
amount  in  value  to  more  than  a  moie* 


3.    Domina  Regina  verfus  Ewer. 

[Pafch.  1  Ann.  B.  R.     2  Ld.  Raym.  756.  S.  C] 

A  Scire  facias  was  brought  on  a  recognizance  taken  before  Certiorari  tone* 

***   a  judge  upon  granting  a  certiorari  to  remove  an  in-  movc ** in^ia- 
,.rt        J     f         i_     fir         °f  .i  1  •  1  mentnotafuper- 

^hctment  from  the  leilious  of  the  peace,  which  upon  oyer  fcde^s,  unlefs  re- 
"Xvas  entered  in  hac  verba,  -and  was  for  40/.,  whereas  the  cognisance  en- 
fum  prefcribed  by  the  ftatute  is  20/.     Et  per  Holt,  C.  J.  ^j^"*01- 
Before  5  fe*  6  W.  fa* M.  c.  11.,  any  judge  might  take  a  ^"/o.  I47' 
recognizance,  which  is  not  taken  away  ;  but  if  it  be  not  Farctt.  <?>  1*0, 
according  to  the  ftatute,  which  is  in  20/.,  the  certiorari  1^/' g*. 
will  he  no  fuperfedeas ;  yet  whether  it  be  or  no,  it  is  (till  Holt  6x2.  vide 
good  as  a  recognizance  at  common  law.  str.  1165.  Bur. 
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fflecorttf. 


Vfde  poft  floe, 
659*     6  Mod. 


4.     Shuttle  v<r/ykr  Wood. 


^ft^/^ 


2  Ann.  B.  R.     2  Ld.  Raym.  966.  S.  C.  by  the  name 
j        ~  ofPhcttlcv.  Wood.] 

IirC.B.  if  re-  I  N  debt  on  a  recognizance  of  bail  in  C.J5.,  the  plaintiff 
cognizance  be  1  declared  t]iat  the  defendant  per  fcriptum  fuum  Mitato- 
taken  at  a judges     .  v.    •  -    j--i     s     -  -        j'  r>  * 

chamber,  it  muft  r/i//;l  recogntt.  in  curia  diet '*  don  una  reginx  de  Banco  coram 

lefo  declared  on;  Thoma  Trevor  mil.  &  fociisfuis,  toV.  Defendant  pleaded 
but  m  B.  R.  as  w//y  ^  ^.^.j .  tnc  recognizance  certified,  appeared  to  be 

rftaken  in  court.       .         .     r         »«-      t    n-    to    x>        t  i-      1         11  r» 

Vide  Hob.  196.  taken  before  Mr.  Juitice  J\eve/y  at  his  chamber?.  Et  per 
March  159.  tot.  Cur.  The  plaintiff  hath  failed  of  his  record,  and  hath 
s,  c^Afc'n3!  var»ed  in  his  defcription  from  the  recognizance.  Et  par 
»Cro.  six.s.c.  Holt%  C.  J.  If  it  had  been  entered  as  taken  in  court*  then 
3  D.  314.  p.  6.  it  had  been  well  enough.  In  this  court  the  courfe  ft  al- 
4*0  64V  acro!  ways  t0  cntcr  tnem  as  taken  in  court*  though  taken  ^c- 
Car.' 481.  tually  by  a  judge  in  his  chamber,  and  in  thU  court  they 

are  not  taken  in  a  fum  certain,  as  in  C.  -B.,  neither  are 
they  a  record  till  entered ;  but  in  C.  B.  i%  is  a  record  im- 
mediately upon  the  firft  caption,  and  bind$  the  lands  bc- 
VTdeLut.  1287.  fore  it  be  filed  at  Wejlminfler^  and  when  it  is  filed,  then  it 
VwTSLt^i'   ls  a  rccoTc^  in  court*  ana*  *  fcire  facias  or  debt  lies  upon  it, 
1  Bur*  409.       either  in  Middle/ex  where  filed,  or  in  London  where  taken  , 
whereas  on  a  recognizance  in  this  couVt  of  B.  R.  the  ao 
tio'n  or  fcirt facias  muft  always  be  brought  in  Middle/ex* 
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Sec  a  Sauad. 

* 54,  393- 

6  Mod.  18,245, 

257.  S.  C. 

5  Mod   8,9. 
Holt  61 3.    Vide 
1  Sid.  429* 

6  Mod.  j  03. 
Lutw.  331. 

a  Salk.  298. 

In  efcapc  the 
plaintiff"  did  not 
allege  trie  com- 
mitment prout 
paiet  per  recor- 
dum,  but  well  on 
general  demur 
jer.  V  ide  3  Lev. 
31 1.     1  Lutw. 
in.     See  now 
the  flat.  4,  5 
Ann*  c.  16. 
I  Kcb.  761. 


iaecort>0* 


1.     Waites  verfus  Briggs. 

[Mich.  6  W.  &  M.  B.  R.     1  Ld.  Raym.  35.  S.  C] 

T  N  debt  for  an  efcape  the  plaintiff  declared  the  prifoner 
*  was  committed  and  e  leaped,  and  becaufe  he  did  not 
fay  prout  patct  per  rcccrdum,  the  defendant  demurred  gene- 
rally 5  but  the  plaintiff  had  judgment  •,  for  the  gift  of  the 
adion  was  the  efcape,  and  the  commitment  only  induce- 
ment. Et  per  Holt,  C.  J.  In  debt  on  a  judgment  quod 
cum  recuperajfety  is  good  without  a  prout  patet  per  rccordum  ; 
and  the  defendant  may  plead  /////  tit  I  rexrd.  Et  per  G. 
Eyre,  J.  The  matter  here  is  grounded  on  the  fad,  for  nil 
debet  is  a  good  plea,  and  not  on  the  matter  of  record. 

And 
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And  the  rule  in  Co.  Lit.  303.,  where  the  difference  is  *  Lev-  13?- 
taken  between  cafes,  where  the  record  is  the  very  founda-  '  s'd*  V6* 
tion,  and  where  inducement  is  a  good  diverfity.     Vide  x  s*md.  336* 
a  Sid.  16.     Judgment  for  the  plaintiff.  1  Saik.  * 3*- 

*  Hob.  233* 

Show.  4.     Fircfl.  53.     Vide  Str.  i£*fc. 

» 

2.     Dominus  Rex  veirfus  North. 

[Hill.  8  Will.  3.  B.  R.] 

JpER  Holt,  C.  J.  It  is  an  error  in  the  clerics  in  London,  tfp/w  a  c«*i*- 
-*      that  upon  a  certiorari  they  return  only  a  tranfeript,  as  ™dlTr«7»lrn^ 
if  the  record  remained  below;  for  in  C.  B.,  though  they  6 Mod.  iSS. 
Jo  not  return  the  very  individual  record,  yet  the  tranfeript 
is  returned  as  if  it  were  the  record,  and  fo  it  is  in  judg- 
ment of  law. 

3.     Thompfon  verfus  Leach,  *Jp  TVX" 

[Pafch.  9  Will.  3.  B.  R.]  675' 

7}E  R  Holt,  C.  J.  You  ought  not  to  move  to  read  a  Roll  of  precedent 
-*       word  of  a  record,  in  order  to  make  a  conftVutm,  where  a™,  ^y^0** 
the  roll  is  of  a  precedent  term,  unlefs  it  be  filed ;  for  you  3  Lev.  219.  s.  c. 
might  not  to  have  a  loofe  roll,  unlefs  it  be  a  roll  of  that  E<1-  Ah.  178- 
term  of  which  it  ought  to  be  a  record.  £  J*  3  ?*s,a!J*' 

300.     1  Show.  296.     3  Mod.  296,  301.     3  Lev.  284.     Show.  P.  C.  150.     2  Vent.  198. 
Cnb.  4SX,  46S.     Carth.  211,  250,  435.     Halt  357,  623,  665.    Cafes  B.  R.  475. 

4*     Moor  verfus  Manucapt.  Garret.  [  566  ] 

[Mich/  10  Will.  3.  B.  R.] 

A  Scire  facias  again  (I  bail ;  the  defendant  pleaded,  that  no  Upon  nul  t'el  re. 
"    capias  iflued  forth  againft  the  principal;  the  plaintiff  J^J^* 
replied  and  fet  out  the  capias  proutpatet  per  recordum,  JsV.  f  ,rae  court,  day 
Defendant  rejoins  /////  tie!  record.     Plaintiff  fur-rejoins,  ha-  may  be  given  to 
kiur  tale  recordum,  and  prayed  that  the  Court  will  infpeft  S^wfoVte* 
the  rolls,  isfc.    The  defendant  demurs,  and  the  Court  j«ftices  to  inf,.e& 
held  this  demurrer  was  ill :  Upon  /////  tiel  record  pleaded,  *«  ***>'*  >  b'Jt 
where  it  is  a  record  of  another  court,  the  other  party  re-  jemut^vide^ 
plies,  quod  habetur  tale  recordum ,  and  the  Court  gives  him  3  Lev.  143.' 
a  day  to  bring  it  in  :  But  if  H.  pleads  a  record  of  the  fame  s- c-    Caf-S 
Court,  the  other  Cu\c  may  crave  oyer,  &c.  (a),  or  m;iy  plead  H\{t  \ '  ?J *" 
uul  tiel  record,  and  then  there  are  two  ways  of  proceeding 
in  fuchcafe;  for  either  the  Court  may  give  the  party  a 

,  (*}  Vide  i  T.  R.  i^o.  centra. 

day 
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Jay  to  produce  the  record ;  winch  entry  is,  et  diclum  dt 
prjtfato  dtJhiJtMtij  quod  habcat  rccordum  hie  tali  dif  fub  Ju§ 
pericuh)  SsV.,  or  the  Court  may  give  day  to  infpeel  the  re- 
cord thcmfelves.  Et  quia  jufticiarii  hie  fe  advifare  voluttt 
fuper  infpttlione  &  exatninaticne  recordi  per  pradicl.  defenden- 
tetn  fuperius  allegati  dies  datus  eft  part'ibus  pradicl.  tic  u/q; 
&c.     Vide  Dy.  228. 

But  in  the  principal  cafe,  what  does  the  defendant  da 
by  his  demurrer,  but  deny  that  the  Court  can  mfpe&  the 
records  in  the  Court  before  them  ?  which  they  may  mod 
undoubtedly;  therefore  judgment  mud  be  given  againft 
him* 

5.    Anonymous. 

[Trin.  1 1  Will.  3.  B.  R.] 

Priotedftatute  j  N  an  a£Uon  againft  H.  defendant  pleaded  the  compofi- 
u^onnuUWre-  tion-adt  j  the  plaintiff  replied  ml  tie/  recor  d$  upon  the 
cord.  3 1^.243.  day  given  to  bring  in  the  record  the  defendant  brought  in 

VSdkStr'  o46,    thc  Printed  a.a*     Et  Per  Holu  C-  J-  An  a<a  printed  by 

sty.  i22,3°55,    tne  king's  printers  is  always  allowed  good  evidence  of  the 

46**  aft  to  a  jury  (a) ;  but  was  never  allowed  to  be  a  record  jet  : 

You  mud  get  an  exemplification  under  the  Great  Seal, 

and  then  plead  it  exemplified,   and  then  no  man  can 

deny  it. 

(*)  Bull.  N.  P.  225.  In  private  a&s  and  be  fides,  from  the  notoriety  of  the 
of  parliament  the  printed  ilatutc-book  fubjeft  of  them,  they  are  fuppofed  not 
is  not  evidence,  though  reduced  into  to  be  wholly  unknown :  and,  for  this 
the  fame  volume  with  the  general  reafon,  printed  copies  of  other  things 
flatutes ;  but  the  party  ought  to  have  a  of  as  public  a  nature  have  been  ad- 
copy  compared  with  the  parliament-  mitred  in  evidence,  without  being  corn- 
roll,  for  they  are  not  confidercd  as  pared  with  the  original;  and  the  printed 
already  lodged  in  the  minds  of  the  proclamation  for  a  peace  was  admitted 
people.  However,  a  private  ad  of  to  be  read,  without  being  examined  by 
parliament  in  print  that  concerns  a  the  record  in  Chancery.  A  gazette 
whole  county,  as  the  alt  of  Bedford  which  contains  any  thing  done  by  his 
Levels,  for  building  Tiverten,  &c.  majefty  in  his  character  of  king,  or 
may  be  given  in  evidence,  without  which  has  palled  through  his  majefty's 
comparing  it  with  the  record.  And  hands,  is  admiffible  evidence  in  a  court 
theic  things  are  the  rather  admitted,  of  law  to  prove  fuch  thing.  Bex  v.  Hdt% 
becaufc  they  gain  foxne  authority  from  5  T.  R.  436.  Vide  form  of  pleading 
being  printed  by  thc  king's  printer;  an  exemplification,  S  Co.  8.  4. 
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6.     Turner  vtrfus  Barnaby. 

[Trin.  z  Ann.  B.  R.] 

*■"  N  cjeElment,  the  defendant  being  called  to  confels  leafe,  A€t  of  frz  coir: 
•*-     entry,  and  oufter,  made  default,  and  that  default  was  £?°"  T€c™lhm** 
recorded.     Afterwards  the  plaintiff  would  have  waived  it,  fa.™  term   of 
fuppofing  die  record  of  it  to  be  in  the  bread  of  the  Court  tin  party,  not. 
during  the  *  term.     Et  per  Holt,  C.  J.  There  is  a  diver-  p^^"*2^-' 
fity   between  an  a&  of  the  Court  done  upon  record,  for  Kay.  69!*  -  ul 
that  is  in  the  bread  of  the  Court,  and  may  be  altered  by  119. 
them  during  the  term,  and  an  aft  of  the  party  recorded  by    *  [  c67  1 
the  Court,  as  a  nonfuit  or  default ;  for  that  once  recorded, 
cannot  be  altered  by  the  Court ;  for  that  would  be  a  means 
of  introducing  falfity  in  matter  of  fa£t  into  records. 
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5  Co.  40.     Lit. 

R.234.    2  Lev. 

1— —hi  31.    x  Mod.  70. 

Lutw.  1549* 
Poll  591. 


i.    Sir  John  St.  Albans9/  Cafe. 

[Trin.  iW.&M,  C.  B.] 

I R  John  St.  Albatfe  being  of  the  age  of  nineteen  years,  Recovery  fuf- 
*-^     ^^  his  fitter,  who  was  the  next  in  remainder,  and  alfo  his  fjFnd  b* *"  *n- 
^^^^5r,  married  one  of  his  footmen.     He  petitioned  the  king  32I*    \  ^m 
^  leave  to  fuffer  a  common  recovery,  who  referred  it  to  141  •  Styi.  245. 
^  judges  of  the  Common  Pleas,  before  whom  feveral  fjj'^f1,  |ai,6 
^^^^cedents  of  recoveries,  fuffered  by  infants  upon  privy  i47.  **u?m  \£ 

^^Js,  were  cited,  viz.  One  Bivarny,  the  id  day  of  June,  1  Vent.  69. 
^^*     Car.  1.   One  Young,  the  23d  day  of  November,  1 1  Car.  1.  a  Vcnt-  3°»  90. 

^"^other,   13    Car.  1.     Another,   14    Car.  i.     Another, 
^  3<*c*  2.      Another,  4  Jac.    2.,  by  Toby.      Another, 

^*.     ^jfac.  2.      Another,  by  '  John  Croke,    fon  of  Sir  J:hn 
Z**  ^"*°foi  10  Car.  2.    The  judges  obferved,  that  feven  ot  the 
~^^=  Virions  were  by  fathers  upon  the  marriage  of  their  fons,  vide  1  Vem. 
"^s^"*^^  an  equal  recompence  given ;  whereas  here  was  neither  46  »• 
^^^fcer  nor  marriage  in  the  cafe  ;  and  they  faid  this  cafe 
E~  ^^^  ^en  carried  too  far  already,  therefore  difallowed  it. 

****  Hot.  196.   1  Ro.  731.  1  Cro.  307.  (d) 

«^    S>**)  Common  recoveries  fuffered  by    a&s  of  parliament  are  unirerfaUy  fub . 
^»n  vy  fcal  are  now  difufed,  and  private    diluted  in  cheir  (lead.     2  Cr.ti/1-  8 1 . 
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To  A.  and  his 
wift  for  life,  re- 
asunder  to  the 
%mn  male  of  A. 
•n  the  wife  he- 
gotten;  A*  can- 
not dock  this 
during  the  wife's 
8.  C.  Lilly  £nt. 
9*>  &l- 


2.     Clithero  verfus  Franklin  &  Ux 

[Pafch.  iW.&M.  C.  B.    Rot,  207.] 

T  N  a  writ  of  aye/  the  iffue  was,  Whether  the  gran 
*  died  feifed  in  fee?  The  jury  found  that  the  g 
ther  covenanted  to  (land  feifed  to  the  ufe  of  himfi 
Mary  his  wife  for  their  lives,  remainder  to  the  hel 
of  the  grandfather  on  the  body  of  the  faid  Mary  be 
with  remainders  over.  The  grandfather  fuffered  a  c< 
recovery,  and  died  ;  Mary  furvived.  To  prove  th 
very  void  [good]f  it  was  mfifted,  that  Oweti  and  M 
cafe  (a)  was  not  law  j  for  if  baron  and  feme  had 
tierty,  then  each  had  the  whole,  and  the  baron 
make  a  tenant  to  the  precipe  for  the  whole.  Pt 
contray  That  cafe  was  never  yet  queftioned ;  the 
eftate  hinders  the  intail  from  executing  in  the  bai 
that  it  is  only  a  kind  of  contingent  eftate  after  the  <1 
the  wife,  and  the  intail  cannot  be  tacked  to  the  ef 
life  of  the  hufband,  during  the  life  of  the  wife ; 
during  her  life  there  is  an  intervening  eftate ;  and 
ingly  adjudged.  3  Co.  6.  Ph.  Manxlo'scak  8,  9. 
3*0,  1  Sid.  83.  (b) 


(a)  3  Rep.  5.  a. 

(6)  In  this  cafe  the  recovery  mud 
have  been  (as  in  Owen  v.  Morgan) 
with  (ingle  voucher,  and  the  grand- 
father tenant  to  the  pneeipe ;  (o  that 
part  of  the  freehold  being  veiled  in  the 
wife,  the  recovery  could  not  be  valid. 
But  if  the  grandfather  had  conveyed 
the  eftate  to  a  tenant  without  the  con- 
currence of  his  wife,  and  come  in  as 
vouchee,  it  would  have  been  fufficient. 
Cappledike'%  cafe,  3  Rip.  5.  Fitz  Wil- 
liam's cafe,  6  Rep.  32.  Hallett  v. 
Saunders,  2  Lru.  107.  Even  in  cafes 
where  the  immediate  inheritance  in  tail 
is  vetted  in  the  wife,  the  hufband  may 
convey  the  freehold  by  deed,  and  make 
a  good  tenant  to  the  praecipe ;  Cruife 
on  Recoveries,  29.  Butl.  n.  Co.  Lit. 
325,  b.  Pigott  72.  Gilb.  Ten.  108. 
Co.Lit.zji.lf.  if  there  are  two  joint- 
tenants,  and  a  recovery  is  fuffered 
againft  one  of  them,  it  ts  good  for  a 
moiety,  Marquis  of  IViaebefter's  cafe, 
3  Rep.  1 .  Upon  a  limitation  to  a  man 
and  woman  who  afterwards  intermarry, 
they  take  by  moieties,  Halle  tt  y.  Saun- 


ders, ubifup.  By  flat.  \\Geo.  2 
it  is  not  neceuary  to  obtain  fui 
from  leflces  for  lives  in  order  tc 
good  tenant  to  the  precipe ;  bul 
tenant  for  life,  or  oiher  great* 
expc&ant  on  the  determinatior 
leafes,  mud  join  in  conveying  ; 
for  life  to  the  tenant.  A.,  tc 
99  years,  remainder  to  truf 
preserving  contingent  rcmainc 
mainder  to  the  firft  and  othe 
A.  in  tail,  A.  and  his  el  deft  ft 
in  fine  to  make  a  tenant  to  the 
it  was  held  that  the  fine  of  t< 
years  was  void,  and  fo  no  frceh 
vcyed  ;  Dormer  v.  Pachburft, 
135.  4 ih?.  40, •  tf.  tenant 
remainder  to  B.  in  tail ;  B.  r< 
in  ejeclment  againft  A.,  and 
pofleflion  by  feoffment  made  C 
to  the  pneeipe,  and  fuffered  a  n 
A.  in  a  fubfequent  eje&ment  n 
againft  B.,  and  it  was  ruled 
feoffment  of  B.  did  not  co 
eftate  of  freehold  to  fupport 
covery;  Atkyns  v.  Horde,  l  . 
5  Bro.  24  I.     Cozvp.  689. 
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3.     Lloyd  verfits  Evelin.  s.c.  xstow. 


I 


[Pafch.  5  W.  &  M.  B.  R.] 

N  a  writ  of  error  of  a  common  recovery,  the  tenant  Tenant  by  fine, 
to  the  pracipe  in  die  common  recovery  was  made  by  a  **£  V^l^ 
finej  the  recovery  wasfuffered,  and  the  fine  was  reverfed,  i7o,"»6i.  vide 
?et  it  was  held  a  cood  recovery  j  for  there  was  a  tenant  to  Skin.  3, 63. 
the/r«^atthe*timc  iS^J* 


•03.  b.  n.  1. 
Cruifc  *6. 


4.     Lacy  wr/J/j  Williams.  s.  p.  x  show. 

^  7  J  347-     1  Mod. 

[Tria.  11  Will.  3.  B*  R»     1  Ld.  Raym.  227,  475.  S.  C]    ai8# 

IT  &  R  O  R  of  a  judgment  in  C.  B.  in  ejeament,  where-  If  taunt  gain 
ell*  a  fpfdal  vcrdift  was  found    v/f.  that  a  writ  of  J 'J^ 
vj^y  was   brought    agamft  Miles  Corbet,   ret.  ^uindena  judgment,  good. 
Martini.    That  upon  the  return  Miles  Corbet  appeared,  Vide  Cro.  Jtc 
^d  the  demandant  counted  againft  him,  that  he  vouched  4|*    IqZ$u 
~°y  the  tenant  in  tail,  and  a  fummons  ad warrantizandum  47a.  s.  C. 
J°ji«d,  returnable  a&itof  purifications.     After  the  /^fc  and  £T  bi4l5'  / 
j    °*«  the  return  of  the  writ  of  fummons,  viz.  the  ift  hS  614.   *  '" 
~aK  cf  Jahuary>  Lacy  the  tenant  in  tail  conveyed  to  Miles 
~"£tf  by  leafe  and  releafe  for  life.     At  the  return  of  the 
f^fcXtnons,  Lacy  the  tenant  in  tail  appeared  and  entered 
JQto  the  warranty,  and  vouched  over  the  common  vouchee, 
•?°jl  fo.a  common  recovery  was  had.     This  recovery  being        [  5^9  J 

**  good  in   C.  B.  ferjeant  Pratt,  for   the   plaintiff  in 

Crr^r,  infifted,  that  Miles  Corbet  was  not  tenant  to  the 

*fT**P*  at  tnc  rcturn  of  the  writ  of  entry.     He  agreed  that 

•  **c  had  purchafed  before  the  return  or  the  writ  of  entry, 

/r?    recovery  had  been  good,   (otherwife  if  after,  as  in 

J*J«  cafe,)  to  bind  (hangers  or  the  iflue  in  tail,  though  it  j 

S^Kfct  be  good  between  the  parties  by  way  of  eftoppel.I 

£**  i  &>•  868.    21  E.  3.  5.    5  if.  6.    1.    iSE.  4.  26V 

^  -^.  4.  12.    3  H.  6.  34-     Ratio  eft,    becaufe  the   tenant 

c0v*ld  not  render  the  lands  at  the  return  of  the  writ  of 

^^^y,  and  a  voucher  fuppofes  a  feifin  5  for  it  is  a  good 

t****nterplca  that  the  voucher  had  nothing  in  the  lands  at 

j*^    time  of  the  voucher,  and  the  nee  unquam  poftea  is  not 

^T*5* Serial}  and  if  the  tenant  pleads  not  non-tenure  as  he 

%^^ht  and  might,  that  only  binds  himfelf  and  thofe  that 

*^  parties  and  claim  under  him  by  eftoppel. 
j^  ^tem  contra  aTgued,  that  the  iflue  (hall  be  bound  where 
^  ^  *nay  have  execution  for  the  value.  3  Co.  5, 6.  1 2  E.  5. 
^  ^*  And  it  is  not  a  fufEcient  counterplea  of  a  voucher 
^L  lay,  the  voucher  had  nothing  tempore,  &c.  without 
^J*ng  nec  unquam  poftea,  Raft.  367,  1 26*.  So  it  is  of  w«- 
^OL.  II.  N  *  Unure, 
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tenure^  Rajl.  273.  Where  the  tenant  appears  on  the  re* 
turn  of  the  writ  of  entry,  and  a  recovery  is  then  had,  in 
fuch  cafe  the  tenant  mult  hare  the  freehold  at  the  return 
of  the  writ,  becaufe  it  is  a  recovery  then  fufiered ;  but 
otherwife  where  there  is  a  voucher  over,  or  interpleader, 
1  Roll.  Abr.  as  in  this  cafe ;  for  it  is  fufficient  if  he  become  tenant  be- 
86*  fore  judgment,   41  E.  3.  5.   8  E.  3.  32.    10  E.  3.  ai. 

Brook,  Brief,  Hoh>  C.  J.  It  is  not  enough  in  a  counterplea  of  a 
x  fall  I©i  voucher  to  fay,  the  voucher  had  nothing  in  the  lands  at 
365.  Hob!  xi.  the  time  of  the  voucher,  without  nee  unqvam  poftea  s  fo  k 
Non-ttnwe  is  of  non-tenure ;  If  the  tenant  to  the  precipe  gains  a  frec- 
qwMudMfel  ^old  ^orc  judgment,  it  is  fufficient,  for  it  cannot  be 
<x  1  Mod.  218.  faid  to  be  a  recovery  og.inft  him  that  had  nothing;  there- 
i/show*.  347.  forc  a  writ  may  j^  m?.t|e  g00d  by  a  fubfequent  purchafe, 
Poft6o!.5^Lev.  9aa^  (°  ma7  a  voucher ;  and  it  is  the  more  reasonable,  be- 
*9,js-  2  l*utw.  caufe  the  demandant  may  have  a  good  caufe  of  a&ion, 
'54**  though  the  tenant  have  not  the  land ;  for  it  is  not  his  be- 

ing tenant  to  the  pr*cipe>  b{it  the  demandant's  having  a 
right  to  the  land,  that  is  the  foundation  and  caufe  of 
a&ion  ;  and  therefore  it  is  in  law  fufficient,  if  the  tenant 
have  the  land  to  render  at  any  time  before  judgment  («)• 
And  the  judgment  was  affirmed  njfi  caufa.  Afterwards 
Mr.  Squib  came  to  (hew  caufe  why  the  judgment  flxxiM 
not  be  affirmed,  and  cited  18  E.  3.  13.  18  E.  4.  a6. 
2  Ro.  746*  Sednon  allocatur  :  And  Halt,  C.  J.  faid,  The 
recompense  in  the  cafe  of  common  recoveries  was  rati* 
unay  but  non  unica ;  for  a  reverfion  expectant  is  baited 
by  a  common  recovery,  and  yet  the  recompence  cannot 
extend  to  that;  which  he  faid  was  a  bold  advance  in 
favour  of  common  recoveries  (b).  This  rule  was  made 
abfolute. 

(a)  By  flat.  14  Geo.  2.  ch.  20.  re-  good,  although  the  tenant  did  not  tc- 
coveriet  (hall  be  good  notwith  Handing  quire  the  eftate  until  after  the  day  410 
the  fine,  or  deeds  making  tenant  to  the  which  the  writ  of  feifin  was  returned  to 
writ,  (hould  be  levied  or  executed  after  have  been  executed, 
the  time  of  the  judgment  given  in  fuch  (£)  Recoveries  are  now  confidered 
recovery  and  award  of  writ  of  feifin,  by  the  Courts  as  common  aflurances, 
provided  the  fame  appear  to  be  levied  which  it  is  ufelefs  and  abfurd  to  exa- 
or  executed  before  the  end  of  the  term,  mine,  according  to  any  original  prin- 
ter, in  which  fuch  recovery  was  fuf-  ciples.  Taj  lor  ex  dent.  Atb  v.  Horde* 
fered,  and  the  perfons  joining  in  fuch  1  Bur.  115.  Set-win  v.  Sehvm,  iBl. 
recovery  had  a  fufficient  effate  and  254.  Martin  v.  Straehan,  1  #^75. 
power  to  fuffer  the  fame.  Goodrigbt  Doe  ex  dem.  Crow  v.  BaJdwere,  $T,£. 
gx  dem.  Burton  v.  Righy,  2  H.  BL  46.  112. 
5  T.  R.  1 J j.     A  recovery  was  held 


ill 
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6.     Page  verjus  Hayward.  gj"; 

A  "D      t>    1  ^"  **'  fn0^,  ^U" 

[Trin.   3  Ann.  B.  R.J  than  in  any 

other  bock. 

JJICHOLAS  SEA  RLE  by  his  will  deviled  to  his  s.a3Sa!k.?(T 
niece  Mary  Bryant  and  the  heirs  male  of  her  body,  y  5-  £«p.  a.c^ 
^pon  conditidn  and  provided  that  fhe  intermarry  with  and 
*^ve  iffue  male  by  one  furnamed  Searie  s  and  in  default  of 
**Kh  conditions  he  devifed  to.Eliz.  Bryant,  [in  the  fame 
fanner,]  andin  default  thereof  he  devifed  to  George  Searie 
'°r  fixty  years,  if  he  fo  long  live,  remainder  to  the  heirs  1  Saond.  i3o. 
*^ale  of  the  body  of  the  faid  George,  and  their  iffue  male  *  {**■  *»*«• 
fer  ever.     Mary,  and  Elizabeth  with  her  hufband,  (for  (he  J  u£.aJS' . 
***A  then  married  one  Cliff,)  joined  in  a  fine  to  make  a  1  Vent.  199  to 
J^nant  to  the  praecipe,  who  was  one  Ifaac  Savery.     Ifaac  ^J0.?'41, 
&**very  vouched  Mary  Bryant,  Etiz.  Cliff  and  her  hujband,  j  Mod/ao. 
***d  the  wife  of  the  devifor  with  her  hufband,  (he  being 
*gain  married,  and  vouched  them  all  jointly,  and  they 
Touched  over  the  common  vouchee.     lit  per  Holt,  C.  /• 
«*  tot.  Cur.  it  was  adjudged, 

iftf  That  the  eftate  devifed  to  Mary  was  a  good  eftate-  J°  A.  and  th- 
?*il,  and  fo  was  the  eftate  to  Elizabeth  but  it  is  a  fpecial  £'"nf0^Jy 
^tai! ;  it  is  an  eftate  to  her  and  the  heirs  male  of  her  body  name  of  Searie 
£*^,gottcn  by  a  Scar  It,  which  is  a  middle  intail ;  not  the  "  *■*[•    ViJe 
**giieft  nor  the  lead ;  for  it  might  have  been  to  her  and  ***  6f*  *c 
J^c  heirs  of  her  body  begotten  by  J.  Searie,  which  had 
5^ea  more  particular  ;  yet  this  is  a  good  eftatc-tail  with* 
"  *J*    the  ftatute  it  donisy  for  it  is  within  the  reafon  of  the 
***tute. 

sdly,  The  words,  upon  condition,  tffc.  though  they  Words  fiwdiny 
?*e   cxprefc  words  of  condition,  flrall  be  taken  to  be  a  Sk^w  ^ 
^^lixtation  ;  fo  it  is  held  in  1  Vent.  199,  202.     And  Holt,  a  will.    Vide 
^—-  J.  faid,  he  faw  no  reafon  why  they  might  not  be  fo  *Co-  72»  7?> 
Jr  <*«l.ftrued  in  a  deed,  though  the  law  had  not  been  carried  dou^^.**^" 
^^  far  i  and  fo  the  fenfe  is,  if  (he  has  no  iflue  by  a  Searie,  1931.    Yearn. 
**X*on  her  death,  the  eftate  (hall  remain  over.  c  R-  Cruifcna. 

„-      _,  ,  .  .,      r    __  t     _..      ,     y  Vide  1  Bro.  Cj. 

-    3dly,  That  the  eftate-tail  of  Alary  and  Elizabeth,  or  55.  Randal  v. 
^**x\er  of  them,  docs  not  ceafe  by  marrying  one  that  is  ^*>««« 
^*^*fc  a  Searie;  for  the  remainder  over  is  in  default  of  both 
.^Oditions,  and  in  the  mean  time  it  is  limited  to  her  and 
j^     c   heirs  male  of  her  body,  and  (he  may  furvivc  the  firft 
>f    **fband  and  marry  a  Searie,  and  fo  there  is  a  poflibility  as 
^***g  as  (he  lives. 
^^  ^thly,  If  the  eftate  had  been  to  Mary  and  the  heirs  Condition  t*»»t 
***^le  of  her  body  by  a  Searie  to  be  begotten,  provided  and  ,un»  w«^  ** 
pPon  condition  if  fhe  do  marry  any  but  a  Searie,  that  then  j££^* 
^    Qaall  remain  and  be  to  J.  S.  and  his  heirs ;  a  common  very,  otl.er«-if> 
^^orery  fuffered  before  marriage  will  bar  the  eftatc-tail  <*  condhiu!  ^1. 
^**d  remainders  ',  and  though  (he  after  marry  with  another. 

N  %  it 
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it  (hall  not  avoid  the  recovery :  And  the  Court  took  a  &&* 
ferencc  between  a  collateral  condition  aiid  a  condition  thai 
I  57*  J  runs  w^k  (^c  *anc**  ^  ^e  donor  rcferve  a  rent  with  a 
Vi.4Bur.  1936.  condition  to  re-enter,  a  recovery  will  not  bar  it}  other- 
wife  if  it  be  to  re-enter  for  non-payment  of  a  fum  in 
grofs.     Vide  I  Mod.  io3,  in.    2  Lev.  28,  60. 

And  as  to  common  recoveries  (being  of  great  ttfc}  the 
Chief  Juftice  defired  to  fpeak  largely.' 
Taunt  in  tail,  ,ft>  if  tenant  to  the  precipe  vouches  tenant  in  tail  in 
ntdmitf  may  be  poffeflion,  and  him  in  remainder  jointly,  and  they  jointly 
vouched  jointly,  vouch  over  the  common  vouchee,  this  is  good ;  not  but 
N£*c  *?•  that  it  may  be  more  regular,  that  the  tenant  vouch  Mary 
Jifc^iCafe|"  Bryant,  and  (he  Elizabeth,  and  fee  over  the  common 
1  And.  275.  vouchee,  that  the  recovery  in  value  may  not  be  joint,  but 
vi.  *  Atk.  314.  £nure  feverally.  Yet  the  other  way  is  fufficient  j  for  where 

1  fafc  V76.  a.    °m  an  adverfary  a&ion  a  precipe  is  brought  againft  feveral* 

it  is  enoagh  that  one  hath  the  tenancy  of  the  land ;  and  iff 
he  would  plead  that  he  is  fole  tenant,  and  traverfe  that 
the  others-  hate  anv  thing,  the  defendant  may  admit  that, 
and  proceed  as  to  him,  and  the  writ  {hall  only  abate  as  to 
the  reft $  alfo  the  others  may  difclaim ;  and  aa  a  joining 
a  ftranger  with  a  tenant  does  not  hurt,  fo  a  joining  a 
ftranger  with  a  vouchee  does  not *  for  he  is  but  in  hem 
tenentis,  a  tenant  by  the  warranty.  20  E.  3.  10.  2  E.  3. 8. 
Br.  Several  Tenancy,  3,  4.  10  H.  6»  14.  Raft*  276. 
if  tenant  wucbea  adly,  If  tenant  in  tail  makes  a  tenant  to  the  pneafa 
•  *«"««»  who  and  he  vouches  a  ftranger,  and  the  ftranger  vouches  a 

•vouches  tenant  ..f  iiib  i       fe   i_       •  _■ 

in  tail,  and  he  tenant  in  tail,  and  he  the  common  vouchee,  that  is  good) 
enters  into  war-  for  his  being  a  ftranger  is  not  material,  becaufe  in  judg- 
ment? *$**  mcnt  °^  *aw  *ie  *s  becomc  tenant  by  the  voucher  to  the 

2  Co.  60, 61.     precipe,  and  a  releafe  to  him  is  good,  and  the  voucher  is 
Cro.  El  56a.      good,  whether  there  be  a  real  warranty  or  not.     At  com- 
mon law,  if  a  ftranger  was  vouched,  the  demandant  could 

.  not  counterplead  it  5  but  by  Wejl.  1.  c  40.  he  may,  if  he 
be  abfent,  counterplead  the  voucher,  Wz.  that  the  voucher 
and  his  anceftors  never  had  any  thing  in  the  land ;  not  if 
he  be  prefent.  It  is  enough  that  tenant  in  tail  comes  in 
and  owns  a  warranty,  for  there  may  be  a  warranty.  Sup* 
pole  an  adverfary  a&ion  againft  tenant  in  tail  who  has  a 
warranty,  and  he  makes  a  feoffment  in  fee  with  warranty, 
or  has  levied  a  fine  with  warranty,  and  the  feoffee  or  co- 
nufee  vouch  the  tenant  in  tail,  he  may  make  ufe  of  his 
warranty,  and  yet  he  was  not  feifed  of  the  eftate-tail ; 
Tenant  in  tail  but  in  that  cafe  he  may  dereign  the  warranty,  and  then 
coming  in  aa       kc  ^o^g  }n  recompence  of  his  eftate-tail  5  for  when- 

votxnee  comet  .         ..         *         .  ..  •• 

in  in  ptivity       ever  tenant  in  tail  comes  in  as  vouchee,  he  comes  in  in 
ofatieftateshe    privity  of  aU  eftates  he  ever  had,  and  consequently  may 
*&*?.* &.  dereign  the  warranty.     Vide  1  Inft.  385.  a. 
S.  a.  *  And  the  Chief  Juftice  faid,  The  vouchee's  being  a  (han- 

ger was  not  material ;  becaufe,  though  there  be  no  leal 
warranty,  the  recovery  in  value  is  the  fame,  and  the  ad-* 
mitt  ince  of  ten  1  it  in  tail  has  made  it  reaL 
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[Vide  title  Church  of  England.] 


Domina  Regina  verfus  Peach* 

[Mich.  3  Ann.  B.  R.J 


A  Diflenting  minifter  having  qualified  himfelf  according  Licence  to  Jif- 
^   to  the  toleration  a&  in  one  county,  kept  a  conven-  ftatiag  minifter 
Ale  in  that  county;  and  afterwards  removed  into  ano-  ^J? "ten* 
ther,  and  kept  a  new  conventicle  without  a  new  qualifi-  extend  to  wo- 
**UQQ.    The  juftices  convicted  him,  notwithftanding  the  tber*   6  Mod* 
toleradon  aft.    The  attorney-general  moved  for  an  at-  p$  J£;  s  c 
fechment  againft  the  juftices,  but  it  was  denied ;  then  he 
ttoved  for  a  mandamus  to  permit  him  to  preach,  and  that 
*at  denied  alfo.    The  Court  held,  id,  That  a  mandamus 
**  always  to  do  fome  ad  in  execution  of  law,  whereas  Noy  117.  Lam 
thia  would  be  in  nature  of  a  writ  de  nan  mole/tan  do.     adly,  ^  *  L™£ 
That  a  difienting  minifter  is  ftill  liable  to  the  old  penal  54.  s  cm.  14^ 
^ws  for  preaching  in  conventicles  unlefs  he  qualify  him*  3  *<*▼•  6i» 
fclf  according  to  the  a&  of  toleration.     3dly,  That  a 
JScence  inrollcd  at  the  feffions  in  one  county,  will  not 
^ttend  to  another  county ;  but  he  muft  have  a  licence 
enrolled  in  the  county  where  he  preaches.   But  note  \  The 
2*vw  is  fince  altered  in  this  particular,  by  the  a&  for  pre- 
*«rring  the  JProteftant  religion,   by  better  fecuring  the 
diUrch  of  England*     10  Anna. 


meieafe  anti  a>efe*3ance,  [  573  ] 

Vide  Fartil.  74, 
75.     1  Saund. 
,  mn  4»»  9*.  S.  P. 
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iv    AlofF  wrfus  Scrimfhaw. 

[Trin.  1  W.  8c  M.  B.R.] 

YH  debt  on  a  bond  for  iooo/.  the  defendant  pleaded  a  Coreaint  »#t  to 
*  ooftiiant  fince  made  by  the  plaintiff,  whereby  he  co-  {^*£??* 
*"**  *  not  to  fue  for  the  laid  debt  upon  the  faid  bond,  ^^  *  deftv 
N$  for 
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•ancc.    Riym.  for  and  during  the  term  of  99  years :  This  was  held  naught 

I*7!  ^cul1*'  upon  demurrer,  for  it  is  but  a  mere  covenant,  and  doth 

^47!  Comb.  not  enure  as  a  releafe  or  defeasance,   and  fo   cannot 

\z\.  carth.63.  be  pleaded  in  ban      Vide  1  Qro.  352,  623.    j  £0.939. 

Hoit6i9.  21  if.  7.  24.  (*) 

(a)  The  ground  of  the  decifion  in  was  ruled  in  Dvwf:  v.  Jeffreys*  1  Rol. 
this  cafe  appears  to  be,  that  a  perfonal  939.  1 1  Vim.  461 .  But  it  was  held  in 
a&ion  once  fufpended  by  the  a&  of  the  that  cafe,  and  alfo  in  this,  according  to 
party  is  gone  for  ever;  ante^oz.  Dyer  the  reports  in  SIxnv.  and  Comb.,  that  a 
•  40. ;  therefore  the  covenant  mull  be  covenant  not  to  fue  generally  will  ope- 
either  an  abfolute  discharge,  or  a  mere  rate  as  a  releafe.  The  fame  was  ruled 
covenant;  the  former  of  which,  being  in  Searvilk  v.  Edwards,  cited  1  Ld. 
nianifefily  repugnant  to  the  intent,  Raym.  420. 
Ihail  not  Jbc  implied.    The  fame  point 

2.    Clayton  verfus  Kynafton. 

[Hill.  loWill.  3.  B.R.  Intr.Trin.  10  Will.  3.  B.  R.  Rot.  246. 
1  Ld.  Raym.  419.  S.  C] 

Cne  deed  not  to  s^LATTON,  the  executor  of  Clayton,  the  executor 
tei^ZtJ*  *         of  Winterjball*  brought  covenant  againft  Kynajlon  upon 
another  without  articles,  and  declared  as  on  articles  made  between  Killi- 
ncp$qr.    VWe  grew  and  the  faid  Kynajlon,  and  others  ex  una  parte,  and 
Cro".  T*cl  *eo»"    winterjball  ex  altera  parte  ;  wherein  it  was  covenanted,  that 
613.    1  Let.     if  Winterjball  (hould  be  minded  to  give  over  a£Ung  plays, 
*«?».    Poft  575.  ^nd  (hould  give  notice  in  writing  three  months  before  he 
%*%.'  df.B.  R.  ^  °^>  ^at  ^en  tnrec  months  after  fuch  notice  in  writ- 
i*i,  4M,  $48.  ing,   Winterjball  (hould  be  allowed  for  every  a&ing  day 
Holt  178,118.    es.per  day,  and  that  after  the  death  of  Winterjball^  100/. 
jhould  be  paid  to  his  executors  within  three  months  9  pro- 
vided fuel)  notice  (hould  not  be  given  but  in  an  acting  week  j 
and  for  breach  afligns  that  the  ico/.  was  not  paid  with- 
in three  months  after  WinUrJhaWs  death.     The  defendant 
pleaded  that  at  the  fame  time  another  deed  was  made  be- 
tween the  faid  Winterjball  6f  the  one  part,  and  the  faid 
Kynajlon  of  the  other  part,  wherein  was  contained   the 
fame  agreement  5  and  then  it  waa  farther  covenanted  by 
Winterjball  in  the  fame  deed,  that  in  cafe  he  gave  notice 
as  aforefaid,  then  the  faid  Kynajlon  fliould  be  difcharged 
of  all  debts,  and  be  indemnified  and  faved  harmlefs  from 
all  agreements  or  fecurities  at  any  time  before  made,  or 
hereafter  to  be  entered  into ;  then  he  avers  notice  was 
given,  and  that  three  months  elapfed,  feV.  and  fo  relies 
upon  this  as  a  defeazance.   To  this  there  was  a  demurrer. 
T  *>ja  1  1  ft,  It  was  urged  for  the  defendant,  that  this  was  a 

defeazance?  fcr  whatever  the  defendant  loft  in  thia  a&ion 
would  be  recovered  againft  him  on  his  covenant,  which 
TO  but  circuity  of  a&ion.    Vijt  1  And.  307.  Mo.  pi.  80. 

13  2  Saund* 
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2  Saund.  47,  48.  One  deed  a  defeazance  to  another  made 
at  the  fame  time  with  it.  Vide  1  Inft.  265.  Rebutter 
founded  on  the  fame  reafon. 

The  Court  agreed,  that  if  A.  he  bound  to  2?.,  and  then  Vide  1  T.  R. 
jB.,  reciting  this  bond,  covenants  to  fave  him  harmlefs,  **£  $U*4«- 
this  is  an  abfolute  defeazance ;  and  if  it  be  to  fave  him  %  Venule, 
harmlefs  on  a  contingency,  it  is  a  conditional  defeazance, 
becaufe  it  hath  an  exprefs  relation  to  the  deed ;  but  in  the 
principal  cafe  there  is  not  a  relation  between  the  deeds  f 
but  on  the  contrary,  the  plaintiff's  deed  is  only  to  indem- 
nify againft  all  covenants  heretofore  made,  or  hereafter 
to  oc  made.     There  is  therefore  no  necefEty  to  conftrue 
the  defendant's  deed  to  be  void  and  ufelefs  as  foon  as 
made,  or  that  one  deed  has  deftroyed  the  other  which  wa» 
made  at  the  fame  time  with  it,  or  that  Kynafton  may  play 
fail  and  loofe  at  his  pleafure.    Alfo  the  Court  agreed,  that 
where  two  are  jointly  and  feverally  bound  in  a  bond,  a 
releafe  to  one  discharges  the  other ;  and  in  fuch  cafe,  if 
the  joint  remedy  is  gone,  the  feveral  is  gone  too ;  and  that 
in  the  cafe  at  bar,  the  joint  remedy  was  loft.     But  the 
Chief  Juftice,  who  delivered  the  opinion  of  the  reft,  faid, 
they  (Hd  not  determine,  that  on  covenant,  where  the  joint 
remedy  failed,  there  could  not  be  a  feveral  remedy. 
2dly,  It  was  obje&ed  to  the  declaration,  that  he  de- 
•  clares  of  a  deed  made  between  Kynafton  of  the  one  part, 
and  Winterfball  of  the  other,  and  does  not  fay  pradicl. 
Winter/ball,  for  want  of  which  he  does  not  appear  to  be 
the  fame  perfon.     This  exception  was  not  much  heeded. 
Cafes  cited  pro  and   con  were    Telv.    103.    3  Cro.  913. 
Bridgm.  99.     Dyer  70.    Hard. v  1 7  8. 

3dly,  It  was  obje&ed  to  the  plea,  that  the  notice  is  not  Where  a  provifo 
faid  to  be  given  in  an  a&ing  week ;  and  though  it  was  ffSL^jl?*^ 
urged  to  be  by  way  of  provifo,  and  therefore  ought  to  covenant,  itmult 
come  on  the  other  fide,  (5  Co.  78.    3  Cro.  405.    7  Co,  10.  be  pleaded  on  d» 
Popb.  28.  Plo.  376.  1  Leon.  pi.  202.)  and  that  the  plea^J^b?** 
faid  he  had  notice  fecundum  for  mum  & effcBum  articulorvm  /  way  of  txpU- 
yet  Ho/ty  C.  J.  anfwered,  that  where  the  provifo  goes  by  nation  or  itibSc- 
way  of  defeazance,  it  mud  be  pleaded  by  him  that  takes  ^fy^m 
advantage  of  it ;  but  this  is  not  fo,  but  alters  the  fenfe  of  7  Co.  10. 
the  covenant,  by  explaining  and  tying  up  the  notice  to  a 
particular  time,  which  would  not  have  been  underftood 
on  the  general  covenant,  by  which  means  it  becomes  a  part 
of  the  covenant,  fo  that  yoii  mud  plead  accordingly  5  and, 
fecundum  formam  E*f  effeclum  articubrum  is  only  matter  of 
coqclufion,  which  cannot  ferve  without  premifes.     And, 
upon  this  fingle  point  (a),  judgment  was  given  for  the 
plaintiff*. 

(a)   %u*re?  for  by  the  report  in    with  the  plaintiff  on  the  firft  point  J  tt 
Ld.  Raym.   and  come  Jemble  by  this    vide  infra. 
report,  the  opinign  of  the  Court  was 
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3.     Lacy  verfus  Kynafton. 
[Pafch.  13  Will.  3.  B.  R.     1  Ld.  Raym.  688.  S.  C.J 

Defeasance  muft  *Tp  H  E  plaintiff  brought  covenant  as  adminiftrator  t<* 
C°T5»*orPSfeL  L*!h  aIU*  declared  on  the  fame  indenture  in  the  cafe 

^nce.  Vide  before  between  Kelligrew  and  Kjnafton%  and  they  ex  una. 
9  Co.  51.  3  Lex.  ^orfr,  and  Lory  **  «//*m  /*rfc,  reciting  former  article*,  and 
27  S\  l  Lc?T*%  *CT  ^CTC^T  covenant  jointly  arid  fevcrally  with  Lacyy  that 
214!  215,  &c.  if  he  be  minded  to  leave  a&ing,  and  gives  three  mondial 
Ante  573.  s.  C.  notice  thereof  to  the  company,  he  (hall  be  paid  6  s.  $d.  per 

cff^B.  R.8»*i,  dav  for  ****  lifc»  and  that  within  thrcc  mon*s  after  hia^ 
4^>  54*  •"  Holt  death  his  executors  ihallbe  paid  100/.  And  that  if  he  die 
i7»>*x8.  iM*  without  fuch  notice,  his  executors  {hall  be  pai<\  ico/. 
^•c^£*  within  fix  mohths  after  his  death,  in  the  nonpayment 
Comb.  1x3.  '  whereof  the  breach  was  affigned.  The  defendant  craved 
3C10. 352.  *ffr,  and  pleaded  another  deed  made  the  fame  day  and 
year,  whereby  Lqcy  and  others  covenant  jointly  and  fevt- 
rally  with  the  defendant,  that  if  he  left  off  a&ing,  and 

5;avc  notice,  he  (hould  be  freed  and  indemnified  of  and 
rom  the  faid  covenant,  and  avers  he  left  off  and  gave  no- 
tice, and  became  difcharged,  and  fo  prayed  judgment  of 
the  a&ion.    The  plaintiff  demurs,  lie.     And  the  question 
"'    was,  Whether  this  was  a  covenant  or  a  defeasance  ?  And 
the  Court  held, 
3  t.*t.i75.  lft»  That  this  covenant  in  its  nature  was  not  a  defeaz- 

i  show.  46,47,  ance,  becaufe  it  wanted  wprds  of  defeazance,  viz.  tha^ 

* 5'"   *  *!£.    *c  thinS  **  vo5d# 

Bond  from  A.         ^dly,  If  A.  and  A  are  jointly  and  feve rally. bound  to  H., 

■ndB«lbH.       and  H.  covenants  with  A.  that  he  will  not  fue  A.y  this  is 

eol^ntfrom^   not  a  defeazance,  for  ftill  there  is  a  remedy  on  the  bond 

H.  not  to  foe  A.,  again  ft  B.;  otherwife  if  A.  only  had  b.een  bound,  for  then 

isnotadefea-     fuch  covenant  excludes  him,  from  any  remedy  for  ever,  to 

s^ante  573.   avoid  circuitv  of  a&»on.     Vide  43  AJT.  pi.  44.     This  dif- 

\  •        .,  ferencc  being  applied  to  the  principal  cafe  rules  it,  and  it 

';'.'".'  *.' ,.        is  but  reasonable  5  becaufe  to  conitrue  this  to  be  or  enure 

as  a  relcafe  or  defeazance,  is  to  difcharge  all ;  otherwife 

..  \  of  a  covenant.    34  H.  8.    Br.  EJlrattger  al  fait.  21  Liu 

feet.  376.  Injh  232.  Hob.  66. 

rod 5-*.*,-  *  4«     Tophann  verfus  Tollier. 

[Tfin.  1  Ann.  B.  R.    2  Ld.  Raym.  786.  S.  C] 

rafcafc  of  all  *f.  iTx  EDTwfl  bond  againft  an  adminiftrator ;  the  defend- 
^ffifXtf  ^  ant  P,caded  a  rclcafc>  hereby  the  plaintiff  reciting 
intctUte.reirtfet  there  were  feveral  controverfies  between  the  defendant 
not!  borid be-    gnd  ym  about  a  legacy,  and  the  right  of  admiuiftrationy 

releafe* 


Eemaf  titer*  ts7s 

feleafes  to  the  defendant  all  hu  right,  title,  intereft,  and  fore  judgment 
demand  of,  in,  and  to  the  perfonal  eftate  of  the  inteftate.  ^L^SfeS ^ 
Upon  demurrer  this  was  held  no  plea *  for,  per  Holt,  C.  J.  cont.  Vide  ° 
there  is  a  cfifiercnee  between  a  releafe  of  all  demands  to  IoCo*  4*t»sa* 
the  perfon  of  the  adminiftrator, #  as  in  Yelv.  214.,  and  to  2£t£lL*c' 
the  perfonal  eftate,  as  in  this  cafe ;  for  the  bond  is  not  any  Lot*.  1+9, 15a 
right  or  demand  to  the  perfonal  eftate  till  judgment  and  '  **?•  99$  »7*« 


execution  fued  out,        "  ^  p^' m,a 


170,1*2.    Yelv.  156.    3  Ley.  274.    Show.  150.'  Carta*  tie. 


ftematnt>et\  ESS? 


1.  Corbet  vcrfus  Tichborq, 

[Pafch.  6W.&M.  B.R.] 

P  JECTMENT,  and  trialatbar ;  the  cafe  was,  J.  S.  Attotoer,  *ifc 

*-*    was  tenarit  for  life,  remainder  to  his  wife  for  life,  re-  *°*  *30, 

tnainder  to  his  firft,  fecond,  &c.  fons  in  tail,  remainder  to 

the  right  heirs  of  J.  8.    The  faid  J.  S.  commits  treafon, 

and  then  has  a  fon,  and  then  is  attainted  $  and  the  Court 

held,  that  whether  the  fon  was  born  before  or  after  the  at-  vide  Fewflp 

fainder,  the  contingent  remainder  to  him  was  not  dif-  f™\**** 

charged  by  the  veiling  in  the  Crown  during  the  life  of 

7.  S.,  becaufe  of  the  wife's  eftate,  which  is  fufficient  to 

fupport  it. 

2.  Thompfon  verfus  Leach.  r1£?3t$L 

[Hill.  9  Will.  3.  B.  R.    1  Ld.  Raym.  313.  $.  C.    Corny ns  45.  %^*  *j  Mtrd,  * 

S.  C]  fc^cV 

£  Devife  was  to  Simon  Leach  for  life,  remaiuder  to  his  Surrender*/ 
firft,  fecond,  and  third  fons,  tsfc,  remainder  to  Sir  J*?**  for  ** 


ft'/wn  jL/a-A  in  tail,  the  remainder  to  the  right  heirs  of  potest _ 

Simon  Leach  :  Simon  Leach  the  tenant  for  life  furrendered  dermanUvottf, 
his  eftate  by  deed  to  Sir  Simon  Leach,  and  after  that  had  ^tJan,l0t^ 
a  fon  born  and  died,  and  the  fon  brought  an  eje&ment  mainfe£*itighe 
againft  Sir  Simon,  and  Simon  his  father  was  found  to  be  •?•«&?  *IU  fop— 
non  compos  at  the  time  of  Jthe  furrender*     Etper  Cur.  tak-  jffilff^L 
ing  the  furrender  to  be  voidable  oijly,  it  was  held,  thatofaa!«i '«!/ 
jfhe  plaintiff  could  hare  ho  title  j  Mr  his  eftate  in  remain*  1  Vcot.  3*6.   ' 

dcr 


957  &CBtatn&er» 

i  Rai.  Rep.  177-  der  was  a  contingent  remainder,  and  if  the  precedent 

t.*t.As"(?.7il>.  cftatcwaf  g°nc  an«  determined  by  the  furrender,  thecon- 

164.  P.i>.  tingency  could  not  arife.     There  mull  be  a  particular 

9  Saik.  300,  cftate  attually  in  being  («),  or  a  prefent  right  of  entry, 

\wlm&  [vide  Bigot  and  Smith's  cafe,  Cro.  Car.]    And  it  is  not 

$oi.    s  ui.  enough  that  there  be  *  a  right  of  attion,  but  it  mud  be  a 

438^  468^  of  right  to  the  thing,  but  of  capacity  to  do  the  acl,  that  a 
C*itb.xi  1,250,  madman  is  hindered  to  avoid  his  own  grant.  1  Cro.  102. 
435-  Hdt  357,  2  Sound.  387.  3  Keb.  2%  And  if  this  had  been  done  in  the 
I.R.475.  ic£  l*fe  °^  ^c  furrenderer  by  inquiution,  that  would  have  pre- 
Jirches'i  Cafe,  (erred  the  contingent  remainder ;  but  that  cannot  be  done 
zSMad.  3«x,  noWf  becaufe  the  particular  cftate  is  determined.  To 
IS.'  ;  Hut  <**w  this,  /fa//,  C.  J.  faid, 
301.    »  Vent.         If  there  be  tenant  for  life,  with  a  contingent  remainder 

y?ilw208*fi        t0  **''  all(*  tcnant  f01"  ^c  *  <Wfeifedf  anc*  aftcr  rhat  a  dif- 

si  Co.  80*        ccnt  ca^»  anc^  ^vc  years  expire,  now  the  contingent  re- 

3  Keb.  177.       mainder  is  gone,  for  there  is  nothing  now  to  fupport  it, 

*fcba,i78*       the  right  of  entry  being  turned  into  a  right  of  a&ion:  But 

£44.    F.V.R.  before  the  difcent  the  right  of  entry  was  fufficient. 

4?i-  But  they  held  the  furrender  in  this  cafe  to  be  merely 

*t  577  1     *°*&9  f°  ^at  tr*e  particular  eftate  remained  in  him,  not- 

withftanding  the  furrender,  and  the  contingent  remainder 

rightly  vefted  (b). 

ih*  right  of  If  there  be  tenant  for  life  with  a  contingent  remainder, 

•ptrymuftte      ^ni he  makes  a  feoffment  in  fee  upon  condition,  and  the 

contingency  happens  before  the  condition  broken,  the  con* 

tingent  remainder  is  deftroyed ;  for  there  muft  be  a  par* 

ricular  eftate,  or  a  prefent  right  of  entry  when  the  contio- 

(a)   The    following  dUHn&ion    in  A  contingent  remainder  in  a  copyhold 

taken  by  Mr.  Ft  arm,  concerning  the  U  deft  roved  by  the  expiration  of  the 

vnion  of  the  particular  eftate  with  the  particular  eftate  before  the  contingency 

next  vefted  remainder.    If  it  is  hy  im-  happens ;  but  not  by  the  furrender  or 

nediate  defcent  from  the  perfon  by  forfeiture  of  the    particular  tenant  ; 

wbofe  will  the  particular  eftate   and  Gilb.  Teg.  249.   Fearne  471.    (245.)  ; 

contingent  remainders  are  limited,  the  or  a  conveyance  to  him  of  the  eftate  in 

particular  eftate  is  not  merged,  or  the  remainder,  2  S7r».  24.3. 
contingent  remainder  deftroyed ;  but.        It  feems  that,  in  thofe  cafes  where 

if  the  defcent  is  mediate,  it  is  other-  the  legal  eftate  is  deviled  to  and  vefted 

wife.  in  trufiecs  in  truft,  there  is  no  neceffity 

The  fame  diftincYion  is  taken  between  for  any  preceding  particular  eftate  of 

the  cafes  where  a  particular  eftate  b  freehold   to  fupport  contingent  limi- 

Tu&tted  with  a  contingent  remainder  tations;   Fearne  4J9.  (230. )     Temp* 

over,  and  afterwards  the  inheritance  Tali.  44,  14c.     1  SVx.  act*.     1  Aih. 

it  fubjoiaed  to  the  particular  eftate  by  581 . 

the  fame  conveyance*  and  thofe  cafes        (b)  On  the  authority  of  this  cafe, 

wbeie  the  acceffion  of  the  inheritance  Lut  Ch.  J  uft.  in  Tata  v.  Botm%   Str. 

19  by  a  conveyance,  accident,  or  cir-  1104,,  permitted  lunacy  to  be  given 

cumftance  diftinft  from  that  convey-  in  evidence  on  ntm  efi/aStm,  and  the 

ance    which   created    the    particular  plaintiff  on  the  evidence  became  noiw 

eftate  ;  page  50 j  (266)  to  508  (27 1 ).  firited. 

fcocy 


geney  happens;  but  if  tenant  for  life  enters  for  breach  be- 
fore the  contingency  happens,  the  contingent  remainder 
is  revived  (a),  and  may  veft  (£)• 

{a)  In  Bacon's  Abridgment,  vol.  ^.  uAr.  ^74.  pi.  4.  [5  T/Vr.  -<#r,  317.] 
pa.  3 1 5. 9  a  different  opinion  h  deh-  where  it  is  held,  "  that  the  eftate  is  re- 
vered ;  becaufe  the  feoffment,  thoagh  duced,  but  the  forfeiture  not  purged," 
upon  condition,  was  a  forfeiture  and  that  the  opinion  here  exprcfled  is 
determination  of  the  particular  eftate,  agreeable  to  law. 
and  the  recovery  does  not  purge  the  (b)  Judgment  affirmed,  Sbo>  P.C. 
forfeiture.  Bat  Mr. /Vara*  infers,  from  150. 
the  authority  of  Co.  Lit.  aoa.  6.  1  Rol* 

3.     Weeks  verfus  Peach. 

[Mich.i3WiU.3.  B.  R.] 

r  J  Devifed  out  of  his  lands  a  rent  to  one  for  life,  with  Remainder  may 
-"•   remainder  over,  &c.     And  Shower  objected,  that  J^1  ^J^* 
there  could  not  be  a  remainder  of  a  rent  de  novo;  for  there  ante  466.  iLer, 
cannot  be  a  remainder  where  there  cannot  be  a  reveriion.  '44-  Q^Chaa. 
But,  per  Hob,  C.  J.  there  may  be  a  remainder  of  a  rent  JswJaSsT" 
Je  novo;  for  the  intent  of  the  party  gives  it  firft  a  being  6  Mod.  112. 
for  the  whole,  and  then  the  lefler  eftates  are  carved  out  of l  Mod-  "*• 

»t.  ruk  2  Lmw.  1225.      *  ci££:88* 

2  Keb.  89.    Co.  Lit.  298.  a.  Bad.  note  s.     3  P.  Wins.  230* 


iaente.  [578] 

1  Lev.  2a,  15, 
41,  X44>  170* 

iBB-1^1^1—Bfc_M_-  a  Lev.  30,  80, 

240.    3  Lev.  39, 


1.     Stephens  &  Ux.  verfus  Snow* 

[Hill.  2W.&M.  B.  R.] 

*TpHE  plaintiff  declared  upon  a  leafe  for  years,  rtddend.  Growing  wntaot 
*      30/.  at  Lady-day  and  Michaelmas,  and  affigns  for  jftulSllS^ 
breach  non-payment  of  a  year's  rent,  due  and  ending  at  Vide  ante  575. 
Lady  day  1689.    The  defendant  pleaded  a  releafe  dated  PL4-  ioCo.4« 
the  18th  day  of  November  1688,  of  all  demands;  and,  ^.uTaS 
ppon  demurrer,  judgment  was  given  for  the  plaintiff;  for  1  Ven.  314. 
4  the  growing  rent  not  due,  which  is  incident  to  the  rever-  *  ^  f4«* 
(ion,  was  not  discharged ;  thoagh  the  firft  half  year's  rent,  ut.'fccfp'o. 
which  was  a  duty  demandable,  was  releafed ;  but  here  the  1  Mod.  95. 

rcWc  2  Cro.  486. 


57*  RfpteaPttv 

rtleafe  being  pleaded  it  *  bar  to  iD,  wbich  it  it  not,  the' 
plea  it  naught,  and  judgment  mud  be  given  for  the  plain- 
tiff. 

2.    Lord  Rockingham  &  ah  contra  Oxendeu 
&al. 


[Coram  Trevor,  Mm/ler  •ftbt  R»lls>  171 1.] 


three 
the  rent 


s  Win.  Rep.      rp  H  E  leffor  diet  upon  Micbaelmaj-day,  between 
tblJ^Jrin*  ^  *our  m  **  afternoon,  before  fun-fet,  the 

Ptaricc.  Cm.  being  referred  payable  on  Michaelmas-day.  The  oueftion 
J^- 3^Q«<  was,  Whether  the  executor  or  the  heir,  or*  whicn  is  the 
^T^trj^  lame,  the  jointurefs  of  the  leflbr  (hould  hare  this  rent  ? 
▼LJbLiiG.i.  The  executor  infifted  that  this  was  the  rent-day;  that  ic 
***  *9*  might  hare  been  paid  in  the  morning,  and  that  a  releafe 

upon  fuch  payment  had  been  a  difcharge;  and  they  denied 
the  opinion  of  Hale  in  1  Sound.  287.,  and  laid,  that  fo  it 
was  held  by  the  judges  of  affize  at  Durham  %  viz.  Baron 
Bury,  &c.  But  on  the  other  fide  it  was  argued  and  de- 
creed, that  the  rent  (hould  go  to  the  heir  or  jointurefs,  be- 
caufe  at  the  time  of  the  death  of  the  leffor,  there  was  no 
remedy  nor  means  to  compel  the  payment  thereof.  Fide 
to  Co.  Clun's  cafe.  2  Buffi.  293.  Pfawd.  172,  173.  I  Inft* 
?02«  1  Kcb.  59.  1  Sid.  162.  2  Cro.  Pox  yerfus  Whicbcot. 


[579]  ftepiea&er. 


3i*,«3-  SCo. 
iLw 
.248. 


5*.    i  Laos.  79. 


s.c.  Ante  sit,  Staple  verfus  Hay  den. 

[Trin.  2  Ann.  B.  R.    2  Ld.  Raym.  922.  S.  C.] 

6  Mod.  i,  *,  3.  1  T  was  laid  down  by  the  Court  in  the  cafe  of  Staple  and 
«^RedSeJ  Hajdon,  Trin.  2  Ann.  B.  R.9  which  fee,  title  Default, 
Mrtomc&^P'  2i6.y  firft,  That  at  common  law  a  repleader  was  allowed 
IbfttriiL  1  Ur.  before  trial,  becaufe  a  verdift  did  not  cure  an  immaterial 
3*-  rt^lfQ  iffuc:  But  now  a  repleader  ought  never  to  be  allowed  be- 
Mwere  grant-"  fore  trial,  becaufe  the  fault  of  the  iffue  may  be  helped  by 
able,  error.        the  trial  by  the  ftatute  of  jeofails. 

piSet b£h  *'      2d,y*  That  tf  a  rcPlcadc?  •*  denicd  wh«e  it  (hould  be 

sovo^tcbe  firft  granted,  or  granted  where  it  (hould  be  denied,  it  is  error. 

fotk.  x  Mod. «.      jdlyt  That  the  judgment  of  repleader  is  general,  wz. 

quod  fortes  replacitent;  and  the  parties  muft  begin  again  at 

the 
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the  firft  fault,  which  occafioned  the  immaterial  iflue: 
That  if  the  declaration  be  ill,  thd  bar  ill,  and  the  replica- 
tion ill,  the  parties  mull  begin  de  novo  ;  but  if  the  bar  be 
good  and  the  replication  ill,  at  the  replication*  Vide 
3  Keb*  664. 

4thly,  No  cofts  are  allowed  on  either  fide  (*).  .  No  coftt.   Not 

cthly,  That  a  repleader  cannot  be  awarded  after  a  de-  »ft»  defalk.. 

r     1-.  •  Mod.  1,  *• 

89,  90.    3  Lev.  10,  440.    Dyer  117,  u8.    s  Sauna*  318,  319.    1  Salk*  173. 

$ee  the  form  of  a  Repleader.     Lutw.  1622. 
(*)  Vide  1  Bur.  292. 


i&epietfn  ant)  pontine  i&eplegi*    [580] 

flUUU*  R«ym.33, 34, 

*55,«cc  6  Med. 

[P/ifc  title  -</z;2wry.]  i5i,  Jie^3' 


I.     Halet  w/yiv/  Burt, 

[Hill.  8  Will.  3.  B.  R.     1  Ld.  Raycu.  218.  S.  C.  with  other 
points.] 

IN  trefpafs  for  taking,  WV,    The  defendant  juftified  that  WBffof  a  tan* 
the  place  where  was  a  hundred,  and  time  out  of  mind  Jjjjjjfa^f^ 
had  a  court  of  all  a&ions,  replevins,  &c>  grantable  in  or  coon.    5  Mod. 
out  of  court,  and  that  a  replevin  was  granted  to  him  by  252»  S.c. 
the  bailiff  out  of  court,  virtute,  &c.    It  was  quefttoned,  f^?*^3*0. 
Whether  a  hundred-court  could  prefcribe  to  hold  plea  of  %  Inft.  139.    . 
replevins,  becaufe  the  county-court  could  not  hold  plea  of  £o.Ent.  284. 
Aem  at  common  law,  but  were  enabled  by  the  ftatute,  fJn*b?77. 
which  extends  not  to  the  hundred-court.    But  per  tot.  Cur.  Skin.  674. 
dearly,  Suppofing  they  may  grant  them  in  court,  yet  they  Jj^  *£*\ 
cannot  prefcribe  to  grant  them  out  of  court.  An£  39^' Ko* 


580  Etpletrin  an*  pomint  ftpfegfanfto; 

a.     Richards  verfus   Comforth. 

[Mich.  9WHL3.  B.R.    1Ld.Rmft.255.  S.C.    Compact. 
S.C.J 

AvMyftricBt,  rRROR  of  a  judgment  ia  replevin,  wherein  the  de- 
wkoepift  k  aoc  Cr  fendant  avowed  for  rent  and  had  judgment  j  and  now 
CaSfefebT**  Mr-  Carthew  affigned  for  error,  that  part  of  the  rent  be* 
oncd  before  came  due  after  the  diftrefs  taken,  for  the  diftrefs  was  made 
|?JP^Jeby  the  26th  day  of  September,  7  W.  3.,  which  was  three 
a?ov^as  to  that,  days  before  Michaelmas;  whereas  die  defendant  had 
TOeCio.Jac.  avowed  for. that  Michaelmas  rent.  Et  per  Cur.  This  is 
47M«L  °6  nought,  for  tfce  judgment  is  to  have  a  return  irreplevifable, 
caUedRko*  *•  *•  that  he  (hall  have  the  diftrefs  as  a  pledge  till  all  the 
icrfoConrfoftfa.  rent  avowed  for  be  paid,  and  that  was  more  than  was  due 

ntrS-  ^  at  **  timc  of  Ac  diftrcfs-    In  *»  cafc  ^  avowant  be- 

Cowp.  7S1.       fore  judgment  fhould  have  abated  his  avowry  quoad  the 

5  T.  R.  248.     Michaelmas  rent,  and  taken  judgment  for  the  reft;  but  the 

defendant  getting  his  avowry  mended  in  C  2L,  the  roll 

was  amended  here  in  B.  R.9  and  fo  the  error  was  cured. 

[  581  ]  3*     Moor  verfus  Watts. 

[Mich.  12  Will.  3.   B.  R.     1  Ld.  Raym.  613.    S.C.    FUg 
Skin.  61.] 

T  ]PON  a  habeas  corpus  it  was  returned,  that  Watts  was 
^     in  cuftody  by  virtue  of  a  capias  in  withernam  g  and 
221  ^231.'     the  cafe  was,  That  upon  a  homitie  replegiando  the  fberiffre- 
t  Mod.  84.        turned  an  inquifition,  finding  that  the  party  was  eloigned, 
Leo^Caff  *     whereupon  a  withernam  iflued,  returnable  ctlab.  Martini, 
323.   Fare*.  9.  which  was  not  yet  come ;  but  the  defendant  was  taken 
s.  c.  Cafe     thereupon  and  moved  to  be  bailed,  and  the  matter  was 
Hok  ©ad*  Lilly  &**  times  moved  and  debated.     It  was  objected,  that  be 
Eat.  193.         could  not  be  bailed  upon  the  withernam,  for  it  was  an  ex- 
ecution, and  he  had  no  day  in  court,  and  the  plaintiff' 
could  not  have  a  new  withernam :  And  the  Lord  Gray  com- 
ing into  court  upon  an  eJangata  found,  was  committed  and 
lay  by  a  fortnight:  Alio  the jr  cited  Raymond 474.,  and  faid 
the  return  of  the  ekngata  was  a  kind  of  convi&ion,  and 
the  defendant  thereby  eftopped  from  pleading  mm  cepit. 
That  which  feemed  to  be  the  fenfe  of  the  Chief  Juftice,  to 
which  the  reft  agreed,  was, 
The&eriffcaa-       I  ft,  That  a  homine  replegiando  does  not  differ  from  a 
not  return  tbey    common  replevin  de  averiis ;  and  that  in  a  replevin  for 
were  not  taken.  cattjc>  t^c  {hcriffmuft  either  return  a  deliberarifeei,  or  an 
excufe  thereof,  viz.  that  no  body  came  to  (hew  him  the 
catjtle,  or  ekngata ;  but  he  cannot  return  they  were  not 

taken, 


Homine  repkgi 
ando.     See 
2  Show.  11 8, 
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taken,  for  that  goes  to  the  point  of  the  writ  which,  the  de- 
fendant is  to  falfify,  and  not  the  (heriff ;  that  therefore 
the  (heriff  muft  return  an  elongata  where  he  cannot  make  a 
deliverance,  and  the  defendant  is  not  concluded  by  the  re-  After  elongat* 
turn  of  die  elongata  to  plead  non  cepit,  becaufe  it  was  necef-  "5^^°* 
fary,  and  he  could  not  avoid  it :  And  as  for  this  reafon  no  awarded,  the 
a&ion  lies  againft  the  {heriff  for  a  falfe  return  of  an  defendant  mar 
ehngata,  where  he  cannot* make  deliverance;  fo  the  de-  s^Vshowflit 
fendant  is  not  concluded  to  plead  mm  cepit  to  the  a&ion,  fupra.  FaxdLiy. 
becaufe  he^cannot  fnlfify  the  return- 
idly.  That  the  capias  in  withernam  does  not  alter  the 
cafe,  nor  make  it  the  ftronger,  becaufe  it  is  the  mere  con- 
fluence of  the  return  of  the  elongata;  therefore  he  is 
no  more  eftopped  by  the  withernam  than  he  was  by  the 
elongata  to  plead  nan  cepit,  or  to  claim  property  if  it  were 
a  common  replevin  de  aver  Us. 

3dly,  That  in  replevin  de  averiis  after  an  elongata  and  UP°"  ? k***t 
withernam,  if  the  defendant  pleads  non  cepit,  he  (hall  have  cUJmingpwl 
his  cattle  again,  and  even  a  capias  in  withernam  againft  the  perty,  the  de- 
plaintiff  for  them;  fo  it  is  if  the  defendant  claims  a  pro-  [end*^ti^t 
perty.    Since  the  taking  or  property  is  in  queftion,  the  ag^n.  "JJj? 
law  deems  it  reafonable  that  the  defendant  (hould  have  his  homine  rq>iegi- 
goods  again  during  the  difpute.     And  by  the  fame  reafon  J0?.0.1*  Aal1  te 
in  a  bomine  replegtando,  *  the  defendant,  upon  pleading  non  C€pjt. 
cepit,  fliould  be  reftored  to  his  liberty  ;  and  the  Court  de-    #  T  r8i  1 
nied  the  withernam  to  be  an  execution,  for  that  cannot  be        **  J 

before  judgment,  and  held  it  only  to  be  a  mefnc  procefs : 
Alfo  they  difliked  the  cafe  in  Raymond,  and  the  cafe  of  the  Withernam  Jt 
ford  Gray,  but  affirmed  the  cafe  in  the  Reg.  79.  a.  and  vw^Show.* 
thought  it  made  for  them,  and  that  upon  non  cepit  pleaded,  2i8,&c.  6 Mod. 
he  might  be  bailed.    Keil.  71.  a.  F.N.B.  74.  were  cited.  8*-  F*"fl-  *7- 
Adding  this  farther  reafon,  that  hereby  the  fuppofal  of  the 
writ  is  denied  and  balanced,  and  the  matter  (lands  indif- 
ferent, according  to  the  rule  of  bailing  laid  down  by  my 
lord  Coie,  upon  Wejl*  1.  c.  15. 

4thly,    The  Court  held,  that  there  might  be  a  new  ^^J**1** 
withernam,  but  obferved  it  was  not  neceffary  nor  material  1^^^^ 
to  determine  that'in  this  cafe;  for  the  bail  muft  be  in  a  anthaiben 
fum  certain,  with  condition  that  he  appear  de  die  in  diem ;  |j*,cd  °P°n  ** 
and  if  judgment  againft  him,  that  he  render  his  body  in 
withernam  ibidem  remanfurus  quou/q;  he  render  the  party, 
and  permit  him  to  go  at  large ;  therefore  if  he  be  ren- 
dered again,  he  is  in  cuftody  upon  the  withernam,  as  be- 
fore.    So  if  H.  brings  an  audita  querela,  and  is  bailed,  and 
judgment  is  againft  him,  when  H.  is  rendered  back,  he 
13  in  cuftody  again  upon  the  firft  execution  ;  and  fo  in  an 
appeal  of  murder,  if  the  defendant  be  bailed  and  makes 
default,  procefs  (hall  go  againft  the  bail,  and  alfo  a  capias 
aFainft  him  s  but  if  he  render,  he  is  in  cuftody  upon  the 

appeal. 
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appeal.  Yet  mte\  Upon  his  default  a  new  capias  He* 
If  on  elongata  againft  him.  60  in  this  cafe,  if  before  the  withernam  tht 
XZ^+Zb'  defendant  had  pleaded  non  cepit,  that  had  (topped  the  w- 
»In^piCno  thermnti  but  if  that  had  been  found  againft  him,  the 
withernam  Aall  impediment  was  removed,  and  a  withernam  (hould  have 

Lit  Rep.  5*4.  which  is  found  againft  him,  and  he  is  not  rendered,  a 
3  Leon.  Car.  capias  in  withernam  lies  againft  him,  as  well  as  procefs 
3*3#  againft  his  bail ;  for  there  is  nothing  to  hinder  it.    Vide 

8  H.  4.  a.    T.  Mainprize  23. 

The  plaintiff's  connfel  feeing  that  by  the  opinion  of  the 
Court  the  defendant  could  not  be  bailed,  unlefs  he  pleaded 
non  cepit,  would  not  deliver  a  declaration  \   which  the 
Court  faid  was  putting  a  difficulty  upon  them ;  and  upon 
this,  in  order  to  nonfuit  the  plaintiff,  the  qucftion  was. 
Whether  the  plaintiff  was  demandable  upon  the  withernam  ? 
Alfo-  there  was  a  former  qucftion,  Whether  he  mijht  be 
bailed  upon  the  habeas  corpus  before  the  return  of  the 
withernam  ? 
In  hominerepie-      As  to  the  laft  point  the  Court  held,  that  before  the  re- 
MrdSnoI^*"   turn  of  the  withernam  the  defendant  could  not  be  bailed; 
baited  before  the  and  fo  it  is  of  an  appeal  of  murder,  the  defendant  ought 
return  of  the       not  to  be  bailed  before  the  return  of  the  writ ;  and  though 
Swallow.       this  has  been  done  in  an  appeal  by  fome  judges,  yet  per 
a  1 8  to 23*.'       Holt,  C.J.    It  was  done  minus  rite /  he  would  not  there- 
[  583  1        f°rc  allow  bail  before  the  return  of  the  withernam^  and 
faid,  that  in  a  hom'ine  replegiando  after  an  elongata  returned, 
if  the  defendant  comes  iu  gratis,  and  pleads  non  cepit,  he 
(hall  not  be  put  to  final  bail ;  (ratio  videtur  ejfe,  becaufe 
hereby  the  withernam  is  e flopped  or  fufpended ;)  but  if  he 
comes  in  cuftody  upon  a  capias  in  withernam,  he  muft  give 
bail,  and  cannot  be  admitted  to  that  till  he  call  for  a  de- 
claration, and  plead  nan  cepit. 
Plaintiff  is  de-         As  to  the  otlicr  point,  the  Chief  Juftice  faid,  that  when- 
nandabieonthe  ever  a  writ  is  awarded,  which  is  returnable,  the  retorn 
^idierMm^and  day  is  a  day  to  both  parties  to  appear,  and  though  the. 
auybenonVuiied  writ  be  returned  not  ferved,  the  defendant  may  appear  to 
fornotappeartng.  prevent  any  ill  confequence :  As  to  prevent  a  capias,  5  E.  4. 
69.    So  here  to  fave  himfelf  on  a  withernam*  Re/pond.  57. 
7  E.  4.  5.     Upon  a  diftringas  proximas  villas,  &c*  the  de- 
fendants have  no  day,  yet  they  may  appear  and  traverfe. 
In  a  common  replevin  the  original  gives  no  day,  for  that 
is  vicontieh  fo  is  the  alias,  but  the  pluries  is  returnable 
here ;  and  though  there  is  no  fummons  nor  attachment 
in  the  writ,  yet  the  day  of  the  return  is  a  day  to  the 
partief,  and  die  entry  is,  that  the  defendant  attachiatus 
eft  ad  refpondend.  de  pTito  quare  cepit,  faV.    And  the  reafoi* 
is,  becaufe  though  in  truth  there  was  not  a&ually  an  at- 
tachment, yet  virtually  and  in  confequence  of  law  it  is 
fo,  he  being  bound  to  appear  upon  the  peril  of  a  wither* 
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nam.  And  though  the  plaintiff  be  abfent,  he  may  make 
an  attorney.  Hereupon  he  was  called  and  honfuited,  for 
otherwife  the  defendant  might  lofe  his  liberty  for  ever  by 
fuch  a  contrivance. 

4.     Horn  veffus  Lewin. 

[Hill.  12  Will.  3.  B.R.    1  Ld.Raym.639.S:C.   Fortefcue233. 
S.  C] 

1  N  replevin  the  defendant  made  conufance  for  ioo  /.  de  in  a  pl«  In  bar 
**   redditu  onerat.  in  aretro  pro  uno  anno.     The  plaintiff  as  of  tender  of 
to  50/.  pleads  de  injuria i/ua  propria  dbfque  hoc  quod  fuit  in  S^^Jght 
aretro,  and  as  to  the  other  50/.  that  he  was  ready  on  the,  not  to  be  brought 
land  till  fun-fet,  and  none  came  to  receive  it,  and  that  ^^J?™1,  s,c* 
he  is  ftill  ready  to  pay  it,  and  brings  the  money  into  ?-.  tc^Ctfet 
court.     Defendant  demurs  fpecially  to  the  firft  plea,  quia  B.  R.  351. 
aftingit  ad  genera/em  exit  urn.     And  as  to  the  other  50/.  he  Yidc  ^  5jjf* 
takes  it  out  of  court,  £5*  pro  dampnis  dicit  quod  non  obtulit,  ^]    ,  {^#* 
feV.  and  upon  this  the  plaintiff  demurred.  34.    1  Vent. 

The  cafe  being  feveral  times  fpoken  to,  it  was  held,         *az;    ^'T* 

n.      rr»i  »     •     •       •        r  •  i  r       ?  c^m  na  "»*  ™l«  °°c 

lit,  lhat  de  injuria  jua  propria  abfq;  hoc,  C5V.  was  an  <jUod  fuit  in  are- 
impertinent  round  -about   way  of   pleading   the   general  tro  $  amounts  to 
iflUc,  and  that  it  amounted  to  no  more  than  the  general  ***  «cneral  "■■*• 
iffue,  riens  in  arrere,  and  confequently  was  ill  upon  a  fpe- 
cial  demurrer :  Alfo  this  traverfe  put  the  defendant  to  an 
unneceffary  replication  5  therefore  as  to  the  50  /.  it  was 
clear  for  the  defendant* 

?d!y,  As  to  the  other  50/.  the  Court  held,  ill,  That        [  584  T 
the  bare  paratus  was  not  fufficient,  and  did  not  amount  to 
a  tender  without  an  obtulit,  and  therefore  his  being  ready 
on  the  land,  fince  he  did  not  tender  the  rent,  did  not 
oblige  the  grantee  to  demand  the  rent  before  he  made  vsdt  5  Ler. 
diftrefs.    Hob.  207.  1  Vtn.  322.     And  fo  the  diftrefs  was  P4'  xo*j  #    . 
lawful  without  a  demand,  and  then  the  avowry  or  conu*     tjrm* 4  '* 
fence  of  the  defendant  (lands  unanfwered.     idly,  The 
profert  of  the  money  was  impertinent  and  idle.     KeiL  20. 
Z)y^227.  2  E.  4.  25.  PL  15.  2  Cro.  126.     In  debt  upon 
a  bond,  there  might  be  a  profert,  to  fave  damages;  be- 
caufe  there  the  money  is  the  thing  in  demand.     But  it 
cannot  be  in  an  avowry  to  a  replevin,  becaufe  the  avowry 
is  to  juftify  the  taking  the  cattle ;  and  whether  the  mo- 
ney is  paid  or  not,  is  not  the  queftion  ;  but  if  the  diftrefs 
was  rightfully  taken,  the  avowant  muft  have  a  return ;  if 
wrongfully,  he  muft  anfwer  the  plaintiff's  damages.     If  VSdt  H.  Bl.  24* 
then  the  profert  was  fuperfluous,  fo  was  the  avowant'yac? 
cepting  it,  and  judgment  muft  be  given  for  the  avowant 
on  the  avowry,  by  which  it  appears  that  rent  was  behind^ 
and  the  diftrefs  lawful,  and  to  which  there  is  no  fufficient 
anfwer.  ^ 

Vol.  II.  O 
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5.     Pratt  vcrfus  Rutlith. 

[Trin.  13  Will.  3.  B.  R.    Vide  this  cafe,  title  Avowry,  pi.  6, 

Pagc9S-3 

|^vF  property  claimed  in'  replevin^  6  Mod.  69,  81,  1 39, 
^-^  140.     I  Lev.  90*     Lutw.  1316. 
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VWc  1  L«v  68, 

$5,  2S9.  *  Lev, 

j  98.     3  Let.  -—mmmmm**^— _ 

363,  366.   S.C. 

t6  Mod.  277, 

3^!  Hok63.  Fitz-Hugh  verfus  Dennington. 

[Mich.  3  Ann.  B.  R.    2  Ld.Raym.  1094.  S.  C.) 

tW»tkm  to  do   TTx  E  B  T  on  a  bond,  with  condition,  reciting,  that  the 
•n.aatthccn*  U   pi^^ff  wa8  apprentice  to  the  defendant  for  feven 

of  iefcn  years  *         ,     _        ._   *  *  _  .     . 

upoo  ieo«eft )     years  »  *»«  that  if  the  defendant  at  the  end  of feven  fears 

leoueft  mult  fc«  jhould  procure  him  to  he  made  free  of  the  joiner?  company  (if 

S?  ^'uv.  *«P"M)  ih«* the  bwd  **  *"  *"»*-    The  defendant  pleaded, 

68,85.  Pal.  321.  that  at  the  end  of  feven  years  or  afterwards  hucufq;  he  was 

Farefl.  143,144-  not  requeued.    The  Court  held  a  requeft  necefTary,  for 

4o?-V5 'ycIv."  ^c  condition  was  to  do  a  collateral  thing $  and  as  it  is 

a>\Ji  Cro.  179,  part  of  the  condition  it  mud  be  averred.    And  here  a  re- 

fi8°"  26MiIl3)  Wxft'  within  the  feven  years,  when  the  thing  was  not  tt> 

aS*2i7, 260.  k  donc>  ^aU  not  be  intended  per  Cur.     Afterwards  this 

1  Sauna.  35.      was  moved  again  by  Broderici,  who  urged,  that  the  dc- 

1R0i.Rep.374.  fendant  (hould  have  pleaded  he  was  not  requeft ed  gene- 

1  U0o!468, 69.  raUy>  *&&  ^at  the  requeft  might  hare  been  before  the 

end  of  the  feven  years.     Et  per  Cur.  It  is  not  to  be  done 

pojlfnemy  but  adfnern^  and  the  end  of  a  thing  is  always 

part  of  that  of  which  it  is  the  end,  and  he  was  to  be 

made  free  the  lad  day  of  the  feven  years,  and  (hould  hare 

icqueftcd  fome  convenient  time  in  that  day,  that  the  other 

might  have  a  reafonable  time  to  do  it  in.     Adjudged  on  a 

\vrit  of  error  of  a  judgment  in  the  MarfhaPs  Court  for  the 

plain  tit:,  and  the  judgment  rcvcrfcd,/*r  totam  Curiam. 
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1.    Domimis  Rex  verfus  Belt. 

[Mich.  8  WiU.  3.  B.  R.] 

1  N  the  cafe  of  a  refcue  there  are  two  ways  of  proceed-  Wfcerethereicue 
*    ing :   If  the  refcous  is  returned  to  the  philazcr,  and  ^^  J^ 
procefs  of  outlawry  iffues,  and  the  fefcuer  is  brought  into  affidavit*.  Vide 
court,   he  (hall  not  be  difcharged  upon  affidavits ;    but  PL  3*  »*»• 
where  upon  the  return  of  a  refcue  an  attachment  is  granted, 
and  the  party  examined  upon  interrogatories,  upon  an* 
fwering  them  he  (hall  be  difcharged. 

2.    Anonymous*  fLvTiJ6'* 

*  Lev.  26, 28* 

[Tnn.  12  Will.  3.  B.  R.     1  Ld.  Raym.  589.  S.  C]  3  Lev.  46. 

*TP  H  E  (heriff  returned  viriufe  brevis  mihi  diretl.  feci  2jS2l£jtj^ 
A    warrant.  A.  to*  2?.  ballivis  meis  qui  virtute  inde  cepe-  ;nCuftody  of  the 
?*tf#  the  defendant   £5"  mi  cujhdia  mea  habuerunt  quoufq;  fherifF,  and  H. 
fuch  and  fuch  refatfferunt  him  ex  cuftodia  baltivorum  meo-  ^fcun^of 
rum :  And  Mr.  Eyre  moved  to  quafh  it,  and  it  was  quafhed  the  balMF.,  itt° 
per  Cur.     For  per  Holt,  C.  J.  When  the  bailiift  hare  ar*  for  repugnancy* 
refted  the  party,  he  19  in  fa&  and  in  truth  in  their  cuftody;  ™*  *pa£sg\ 
but  in  law,  he  is  in  the  cuftody  of  the  (heriff.    An  anfwer  ,~ show.  °i  80.  * 
either  way  is  good,  viz.  that  he  was  refcued  out  of  the  ^»^«  130* 
bailiff's  cuftody,  or  that  he  was  refcued  out  of  the  (heriflPs  *$£',*"', t 
cuftody ;  but  to  fay  he  was  in  the  cuftody  of  the  (herifl, 
and  yet  refcued  out  of  the  cuftody  of  the  bailiffs,  is  re* 
pugnant. 

5.     Anonymous* 

[Hill.  3  Ann.  B.  R.]     . 

t  ]  PON  an  affidavit  of  a  refcue,  an  attachment  ttad  Attactoent  W 
^   prayed  againft  the  refcuers,  and  this  was  a  refcue  \£j^^£ 
upon  mefne  procefs;  but  denied  v  for  per  Holty  C.J.  The  affidavits.  Vide 
itfcue  muft  be  returned  upon  the  writ,  and  the  motion  |?-  S?f- 
and  attachment  founded  upon  that;  but  it  is  never  the  ******  *"&*** 
4ourfe  to  grant  it  upon  affidavits. 

Sir  Samuel  Aftry  faid,  it  was  the  conftant  courfe  upon  VMeRaym.  Sf. 
die  return  of  a  refcue,  to  fet  four  nobles  fine  upon  each  3  Ut*  3**# 
O  2  offender, 
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offender,  and  that  he  had  it  from  Mr.  J.  Twifden.     Hill. 
1 1  Will.  3.  B.  R.     Vide  2  Jo.  198.  (a) 

See  6  Mod.  141..  a  difference  where  it  is  on  mefne  procefs, 
end  where  on  an  execution. 

(a)  In  Rex  v.  Eli  Us,  4  Bur.  2189.9  Court  in  that  cafe  fined  the  defendant 

Lord  Mansfield  faid,  that  this  feemed  5  /.  k  In  Rex  v.  Ahway  et  al.9  mare.  ihid. 

to  be  a  ftrange  rjile;  it  puts  all  refcues,  the  Court  fet  a  fine  of  only  6s.  2d. 

in  all  cafes,   and  under  all  circora-  each* 
Ilances,    uppn  the  fame  foot.     The 
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1.    Rex  &  Regina  verfus  Leaven 

[Trio.  3  W.  &  M.  B.  R.] 


T  N  an  indictment  of  barretry,  the  defendant  was  con- 
*  vi&  and  fined  100/.  which  was  levied  by  the  (heriff, 


Writ  of  reftitu- 
tion  lie*  not 

•re  not  panic*  to  and  paid  into  the  hands  of  the  collectors ;  afterwards  flic 

the  record,        judgment  was  reverfed.    Pemberton  moved  for  a  rule  for 

fu^aVi        reftitution  againft  the  collectors.    Holt,  C  J.  It  cannot 

3  Keb.  231.      be,  for  they  are  not  party  to  any  record  here.   You  ought 

1  Show.  261.     t0  fue  out  a  facial  Jci.  fa.  and  make  them  parties,  as  in 

Skin.  3i7,Tem.  1  Cro.  3a8->  but  **"*  he  alfo  doubted,  faying,  this  cafe 

320.  differed.     He  put  this  cafe :  A  recoverer  in  ejectment  is 

dhTeifed,  or  makes  a  feoffment ;  afterwards  the  judgment 

'is  reverfed:  Will  a  writ  of  reftitution  lie?   He  faid  it 

would  not,  becaufe  the  diffeifor  or  feoffee  are  ftrangers  to 

:the  record,  which  Pemberton  .agreed.     If  a  feme  recover 

damages  and  then  marries,  and  the  judgment  is  reverfed, 

reftitution  lies  againft  her  and  her  hufbund  s  but  they  arc 

:parties.     And  the  motion  was  denied. 

vide  s  Mod.    -        2m   Dominus  Rex  verfus  Toflin  &  aL 

443»  444*  J 

[Hill.  10  Will.  3.  B.  R.] 

*  Reftitution  dc     A  Motion  was  made  for  reftitution,  upon  quafhing  an 

S?CT^  ft  »**«*«»  ?f  £?*  «"T*  *»  cafe  was,  thafthe 
of  rbrcibie  entry,  leilor  arretted  the  Teflce  for  rent,  and  while  he  was  in 
talc  for  ywrj  cuftody  entered  the  houfe  under  pretence  of  forfeiture  by 
*■*«••«.      a  provifo  iri  the  leafe;  but  the  motion  was  denied,  bei 

caufe 
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caufe  here  appears  a  title  (landing  out ;  which  he  (hall  not  Cro.  El.  466. 
void  by  finiftcr  means,  but  ought  to  purfue  his  remedy  by  v^pStoJ,4*1* 
eje&ment  according  to  law.    Otherwife,  had  no  title  ap-  0.131  iHawk. 
peared.  c.^f.47. 

.  3.   Domina  Regina  verfus  Winter. 

[Pafch.  4  Ann.  B.  R.] 

UP O N  a  motion  made  by  Mr.  Broderlci  for  a proce-  Tra*rfc to Jn- 
dendo  in  a  cafe  of  an  inquifition  taken  by  juftices  of  221^^^ 
.peace,  and  a  forcible  detainer  found,  and  a  warrant  granted  perfedeas  tx>na£ 
by  them  to  reftore  the  poffeffion,  which  was  fufpended  by  tution.    s.  c. 
a  certiorari  #  iflued  out  of  this  court,  it  was  faid  by  Hdt%  ?$■££"  c^u! 
C.  J.  That  if  the  party  againft  whom  the  inquifition  was  f.  60,62' 
found  could  traverfe  the  force,  that  was  always  a  reafon    *  f  c*88  1 
to  flay  reftitution ;  nay,  that  it  had  been  held  zfuperfedeas  •* 

to  the  awarding  reftitution,  and  that  it  was  fo  in  Sir 
Richard  Bray's  cafe  :  There  an  inquifition  found  a  forcible 
entry :  The  defendant  offered  immediately  before  the  juf- 
tice  to  traverfe  the  force,  the  juftice  refufed  the  traverfe 
and  granted  reftitution ;  and  Kelynge>  C.  J.  granted  rc- 
reftitution.     He  faid  alfo,  that  all  inquifitions  of  office  are  Rep.  Temp. 
of  common  right  traverfable;  fo  is  a  diftringas  proximas  "ard*  '7S- 
vi/latas,  in  cafe  of  pulling  down  hedges  in  the  night,  on     r'474' 
the  ftatute  of  Weft.  2.  though  the  ftatute  mentions  no  fuch 
thing.     And  if  in  cafe  of  an  inquifition  of  forcible  entry 
taken  before  a  juftice  of  peace,  the  defendant  tenders  his 
traverfe  immediately,  the  juftice  mult  adjourn  to  another 
<iay,  and  award  procefs  to  return  a  jury.     Powel,  J.  faid, 
that  in  the  cafe  in  Dyer  1 22.  a  traverfe  of  the  indiftment 
was  held  to  be  a  fuperfedeas  only  at  election,  but  latterly 
it  had  been  held  an  zb{o\utc  fuptrfedeas :  And  he  faid  alfo, 
that  if  H,  licenfe  another  to  enter  into  his  land  and  take 
the  profits,  it  is  a  leafe  at  will ;  and  if  the  licence  was 
for  a  year,  it  is  a  leafe  for  a  year ;  otherwife  of  a  licence 
to  hunt.     And  if  H.  licenfe  another  to  come  upon  his 
dock  (which  was  the  principal  cafe),  and  carry  on  his 
trade,  it  is  a  leafe ;  becaufe  it  is  all  the  proper  profits  of 
a  dock.     Note;  Trin.  11  W.  3.  Rex  verfus  Scarlet ',  the 
fame  queftion  was,  viz.  Whether  re-reftitution  (hould  be 
granted,  becaufe  the  juftice  had  refufed  a  traverfe  to  aa 
inquifition  of  forcible  entry  ?  But  not  refolved.    1  Sid.  28 y« 
2  Kei.  571.   Dy.  122.  Sty.  359,  3&>.  wcrc  cited. 
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^•^J*6-  4.  Anonymous. 

3  [Pafch.  4  Ann.  B.  R.] 

vrhat  the  mo-  T17  HERE  the  plaintiff  has  execution,  and  the  money 
»ey  recovered  in  V V  j8  icy^d  5^  payj  amd  that  judgment  is  afterwards 
fLnhjree'^d  reverted,  there,  becaufe  it  appears  on  the  record  that  the 
to  be  paid,  refti-  money  is  paid,  the  party  (hall  hare  reftitution  without  a 
SdwBtafri!e  fi*™/*?****  *nd  thcrc  ia  a  certainty  of  what  was  loft  *  other- 
faciai"  other!  wife  where  it  was  levied  hut  not  paid  \  there  muft  then  be 
vrife  whexcievkd  a  fcire  facias ,  fuggefting  the  matter  of  fa£k,  viz.  the  fum 
*****  levied,  &c.    But  where  judgment  is  fet  afidc  after  execu* 

tionfor  irregularity,  there  needs  no  fcire  facias  for  reftitu- 
tion, but  an  attachment  {hall  be  granted  upon  the  rule  for 
contempt,  if  there  be  not  a  reftitution.    Per  Holt,  C.  J. 


[589]  »etorn  of  ttftftg. 

Vide  4  Leon. 

310.     Cro.  Car. 
289.    Poil  659. 


I.     Wilfon  verfus  Law. 
[Mich.  6W.&M.  B.  R.    1  Ld.  Raym.  20.  S.  C.] 

Attach,  fee?        117*11*  SON  brought  an  appeal  of  murder  againft  John 
vmLo^ielIT.  -kw  for  killing  his  brother  Robert  WUfon,  and  de- 

pi.  7.  4.  Mod.  clared  againft  him,  The  defendant  prayed  ofer  of  the 
*Sy.  iRoi.459.  vrit  and  return;  and  having  cycr,  demurred  to  the  writ 
and  return*  and  to  the  felony  pleaded  over,  not  guilty. 
Exception  was  taken,  ift,  That  the  writ  commanded  the 
flieriff  quod  attach.  Jobannem  Law,  feV.f  and  the  flierifF 
had  returned  attacbiari  feci.  This  they  pretended  was  no 
anfwer  to  the  writ,  the  injunction  whereof  is  peribnal  \ 
but  the  Court  held  it  well  enough,  for  the  fherifF  was  not 
bound  to  execute  it  in  perfon,  but  might  do  it  by  his  bai- 
liffs. Dyer  241.  2  Ro.  457.  And  what  the  bailifis  do 
by  the  fherifFs  warrant,  is  done  by  the  flieriff,  nam  qui 
facit  per  olium,  facitperfe.  If  he  had  returned  attachiatus 
eft,  it  had  been  good.  Captus  eft  is  a  good  return  to  a 
capias,  Kitcb.  258.;  for  if  there  is  the  fubftance,  it  is  no 
matter  for  form,  as  1  H.  6.  6.  a  fcire  facias  was  returned* 
Jrhrefaci  A*  £.,  without  adding  infra  mtmnat.  >  yet,  bc- 
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canfe  It  was  laid  to  be  t*Vfcrf*  fow//  pr*di8.  prmt  mihi  * 
prtc&tur,  it  was  adjudged  good. 

adiy»  The  fheriff  returned,  ita  quod  corpus  ejus  paratum  Surpfoftgeinrt- 
htt»  Mcunqi  and  it  was  objected  this  was  nonfcnfe,  and  y™  *&&**• 
alfo  impoffible.     Sed  per  Cur.  The  return  is  good  without  ^  ™ll?l%L 
it ;  it  is  therefore  but  furplufage,  which  will  not  vitiate  a 
writ  or  indidment,  mucn  lefs  a  return,  which  requires 
not  fuch  precifenefs  in  form.    3  Cro.  893.  2  Re.  460. 

See  more  of  this  cafe,  title  Appeal t  pi.  2.  pag.  59 
2.     Palraet  vcrfus  Price. 

/  [Mich.  7WUL3.  B.R.] 

A  N  a&ion  was  laid  in  Stafford/hire,  and  judgment  f&t  Proce£  wheYeort 
**  the  plaintiff*  he  fued  out  *  fieri  facias  with  a  teftatum  *  S^"* **** 
into  Worcefierfbire ;  and  now  it  was  moved  that  this  was  b^the  attorney 
irregular,  and  ought  to  be  fet  afide,  becaufe  no  fieri  facias,  ofcourfe.  Ante 
had  ever  gone  into  *  Stafford/bin ;  and  the  fheriff  of  Staf-  S'J-    **^ 
ford/bin  made  affidavit  that  he  never  returned  any  fieri  fa-  \\^\    *   am* 
etas  in  the  caufe  :  Sed  non  allocatur ;  for  the  fieri  facias  upon     *  J"  ^  qq  1 
which  the  tefiaium\%  founded,  is  returned  of  courfe  by  the  3  t.  k^s. 
attornies  thcmfclvcs,  as  originals  are ;  if  you  fearch  the 
file  you  may  find  one,  and  that  is  fufficient. 


Betorfion, 


Vide  ante  Re. 
maindcr,  page 
576.     1  Saund* 
360,  261. 
x  Salk.  231. 
3  Lev.  94,  aofc 
233,406. 


Abbot  vcrfus  Burton. 

[Trin.  7  Ann;  C.  B.    Comyns  160.  S.  C] 

*y  S.  being  feifed  in  fee  of  certain  lands  defcerided  to  H.  feted  of  land* 
J*  him  a  parte  waterna,  covenants  to  levy  a  fine  thereof  J^^S-* 
to  A.  and  B.  to  the  ufe  of  them  and  their  heirs,  to  the  in-  &*&  with  re. 
tent  that  a  common  recoverv  fliould  be  fuffered  againft  the  mainderto  the 
faid  conufees  to  the  ufe  of  *J.  S.  for  life,  remainder  to  his  j*~ h5J£g.r 
wife  for  life,  remainder  to  his  firft,  fecond,  and  third  fons  *  parte  materna 
in  tail,  &c9  remainder  to  the  right  heirs  of  J.  S.    The  Ml  have  it, 
fine  is  accordingly  levied,  and  then  the  common  recovery  *£«  *e^#ent 
is  fuffered  againft  the  conufees  of  the  fine,  as  tenants  to  1S6.  1  Co.  105. 
the  precipe  with  voucher  of  J.  S.     Afterwards  J.  S.  and  Cro.  Car.  161. 
b«  wifirdic  without  ifluc,  and  jhe  ldfor'of  the  phuntiff^n^; 

l*  O  4  is 
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$40,791.  s.c.  is  heir  of  jf*  S.  a  parte  mater na>  and  the  defendant  heir- 
Rep.  A.<^.x8i.  general.    This  matter  being  found  upon  a  fpecial  verdi& 
x^laft.^V.         *n  cjc&ment,  the  queftion  was,  Whether  this  limitation 
of  the  remainder  to  the  ufe  of  the  right  heirs  of  J.  S..  did 
create  a  new  eftate  defc£ndible  to  the  heirs-general,  or 
was  only  the  ancient  ufe  ?  And  the  resolution  of  the  Court 
delivered  by  Trevor^  C.  J.  was  for  the  plaintiff,  that  it 
No  difference      was  the  ancient  ufe,  and  that  there  was  no  difference  when 
between  exprefs    Upon  thc  conveyance  of  an  eflate  any  part  of  the  ufe  re- 
Po^jJ^t-e'  fults  by  implication  of  law,  and  when  it  is  referred  by  ex- 
prefs declaration  to  the  party  from  whom  the  eftate  mov- 
ed ;  for  there  is  no  reafon  that  a  greater  alteration  fhould 
be  wrought  in  a  ufe  which  a  man  by  exprefs  and  plain 
words  referves  to  himfelf  upon  a  conveyance  of  his  eftate, 
than  when  the  law  makes  a  conftru&ion  of  this  intent  to 
refcrve  it,  not  frQm  exprefs  words,  but  from  other  cir- 
[59*  1         cumftances  and  preemptions,  which  in  the  confideration 
of  law  do  as  ftrongly  and  manifeftly  declare  his  mind : 
And  for  this  was  cited  the  cafe  of  Godboit  and  Freeftone^ 
3  Lev.  406. 

But  the  difference  whereby  that  cafe  was  endeavoured 
to  be  diftinguifhed  from  the  cafe  in  queftion  was  this: 
That  was  upon  a  feoffment  to  the  ufe  of  the  feoffor  for 
life,  remainder  to  his  firft,  fecond,  and  other  fons  in  tail, 
remainder  to  the  right  heirs  of  the  feoffor ;  and  adjudged, 
that  this  remainder,  was  to  the  heirs  of  the  feoffor  a  parte 
matenta,  according  to  the  ancient  eftate  and  ufe  which  the 
vide  ante  567,  feoffor  had  before  the  feoffment :  And  the  reafon  was,  be- 
l7°*  caufe  this  remainder  of  the  ufe  did  arife  out  of  the  eftates 

which  immediately  moved  from  the  feoffor,  and  was  no 
more  than  what  the  law  would  have  referved,  if  no  ufe  at 
all  had  been  declared  of  the  remainder.  But  in  the  pre- 
font  cafe,  the  ufe  limited  in  remainder  to  the  right  heirs 
of  7*  5.  does  not  arife  out  of  an  eflate  that  moved  imme- 
diately by  that  conveyance  from  J.  $.,  but  out  of  the  eftate 
of  the  conufees,  who  were  feifed  in  fee  both  of  the  eftate 
and  ufe  by  the  fine,  and  did  by  the  common  recovery  con- 
vey over  that  eflate,  out  of  which  all  the  new  ufes  and  the 
remainder  in  queftion  arofe.  To  this  the  Chief  Juftice 
laid,  that  the  fine  and  common  recovery  were  both  to  Ix? 
taken  as  one  entire  conveyarce  (a)>  confifting  of  thefe  fe- 
veral  parts,  and  directed  as  to  the  ufe  of  them  by  the  fame 
covenants.  That  though  the  conufees  had  a  feifin  in  fee 
of  the  eftate  and  ufe  vefted  in  them  by  the  fine  for  a  fpe- 
cial purpofe,  and  upon  that  feifin  the  common  recovery 
was  had,  and  in  ftri&nefs  the  eftate  parted  by  it  was  her 
eftate  -,  yet  upon  confideration  of  the  whole  conveyance 
the  eftate  did  originally  move  from  J.  S.  who  was  the  co* 

(«)   Vide  Crc.  J<ic.  64$.     2  Burr.  1 134.     4  Burr.  1952. 

nufbf" 
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arofor  of  the  fine 5  anrf  for  that  reafon,  if  there  hid  been 
no  limitation  at  all  of  this  remainder  of  the  ufe  upon  this 
recovery,  he  took  k  to  be  very  clear,  that  fo  much  as  re* 
mained  unlimited  fhould  refult  to  the  conufor  and  his 
heirs,  and  not  to  the  cenufee,  in  whom  the  eftate  was  not 
yefted  with  a  purpofe  to  create  him  any  intereft,  but  iu 
order  to  forward  and  complete  the  conveyance  of  the  co~ 
nufor's  eftate,  which  was  taken  as  one  conveyance ;  then 
does  the  ufe  limited  upon  the  common  recovery  as  pro- 
perly arife  out  of  the  eftate  that  rnoved  from  the  conufor 
of  the  fine,  as  if  he  had  made  a  feoffment  or  fine,  or  any 
fingle  conveyance  to  that  ufe.  Judgment  for  the  plain* 
*iff("). 

Note ;  Eftates-tail  cannot  be  tarred  where  the  reverfion  U 
fn  the  Crwyn,    Raym.  358. 

(*)  Vide  Doe  ex  dem.  Crow  v.  BaU-were.  5  T.  ]L  104.     Note  to  Price  v. 
langftrd,  ante  337. 
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See  1  Lev.  36. 

a  Lev.  149. 

!■■    1  Cro«  Jac-  497* 

3  Lev.  113. 
1  Show.  89. 


I .     Hitchins  verfus  Baflct, 

[Trin.  5W.  &M.  B.R.] 

IN ejeclment,  the  jury  found  a  fpecial  vcrdift :  That  Sir  SpecV*erdia 
H.  Killigrew  being  feifed  in  fee,  made  his  will,  and  J^^dw^ ** 
devifed  his  lands  to B.  for  life,  remainder  to  C.  in  fee;  aft*^,™, *&' 
they  find  likewife  that  Sir  H.  Killigrew  made  hliud  tefta-  teftato  made 
mention  in  writing  5  but  wha$  were  the  contents  of  that  ^iud  ********* 
will  they  do  not  know :  The  queftion  was,  if  the  firft  will  v'So^or'/co! 
was  revoked  ?  Finch  argued,  that  every  later  will  is  not  *  m,ind  174. 
revocation,  for  a  man  by  one  will  may  difpofe  of  one  acre,  JO/~°*  86, 
and  by  another  will  of  another  acre :  So  if  a  man  purchafc  \  dJ  5*tT  p.  ~. 
lands  after  he  has  made  his  will,  he  need  not  make  his  3  Mod.  203. 
will  over  again,  but  make  another  will  as  to  thefe.     VuU  l>sh?*'  537# 
Cro.Car.  293.    Therefore  this  other  will  might  be  of  <*■*•*»  ao* 
ether  lands,  and  no  revocation,  and  the  aliud  teftamentum 
might  be  no  revocation,  but  might  be  confident.     Cre. 
Elbt.  J2i.     Cro.  Car*  24.    Levinz  contra  argued,  that  re*, 
vocations  are  favoured,  hecaufe  they  are  in  the  nature  of 
reftitution  to  the  heir,  and  all  reftitutions  are  favoured, 
Fide  Dyer  310.   Moor  429.    1  Ro/1 614.    A  deed  of  feoff- 
ment without  livery!  a  bargain  and  (ale  without  inrolment, 
Vol.  II.  O  5  a  grant 
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?  grant  of  a-  reverGon  without  attornment  will  rcrokc  a 
will,  and  yet  thefe  are  void  ads;  but  the  reafbn  is,  that 
it  appears  now  it  was  not  the  teftator's  intent  that  it  fliould 
remain  his  will,  the  firft  will  mult  be  fuppofed  to  be  per- 
fect and  include  all  j  and  if  a  man  claims  by  devife*  he 
mult  in  pleading  fay,  that  the  teftator  by  his  lad  will  de- 
vifed,  &Tr.  ^Aff.  36.  iRic.  2.  3.  *.  But  the  Court 
were  of  opinion,  that  it  was  no  revocation,  and  the  aliud 
tejlamentum  might  concern  other  lands,  or  no  lands  at  all, 
or  be  a  confirmation  of  the  former :  And  the  judgment 
was  afterwards  affirmed  in  the  Houfe.of  Lords.  VUk 
Hard.  374.  Pari.  Cafes  146.  (a) 


(a)  In  the  cafe  of  Goodrigbt  ex 
dem.  Rolfe  v.  Harwood,  3  Wil/l  497. 
//  was  found  by  fpecial  verdict,  that 
the  teftator  made  and  duly  publUhed 
another  will,  the  difpofition  whereof 
was  different  from  the  difpofition  in  the 
former,  but  in  what  particulars  was 
unknown.  The  Court  of  C.  B.  held, 
that  the  firft  will  was  revoked  ;  but 
the  judgment  was  reverfed  in  B.  R. 
CthiKp.  86.,  and  the  judgment  of  re- 
verfal  affirmed  in  the  Houfe  of  Lords, 
7  Bro.  P.  C.  344.  Mr.  Powell  ob- 
serves, that  if  the  jury  find  exprefsly, 
that  the  difpofition  made  by  the  fecond 
will  is  inconjificnt  with  the  devifes  con- 
tained in  the  former,  that  appears  to 
be  a  fufticient  ground  to  decide  the 
latter  a  revocation,  EJfay  en  De<vijes, 
J41.  Wherever  there  is  an  alteration 
in  the  legal  or  equitable  eftate  of  the 
devifor,  a  will  is  revoked,  Burgoigne 
V.  Fox,  1  Atk.  576.  Bennett  v.  Wade, 
2  Jtk.  325.  Darley  v.  Darley,  3  Wilf. 
6.  7  Bro.  P.  C.  177,  Ld.  Lincoln's 
Cafe,  Sbo.  P.  C.  154.  Eq .  Ab.  411. 
2  Freem.  202.  Pollen  v.  Hub  and,  Eq. 
Ab.  412.  Sparrow  v.  Hardcaftle,  3  Atk. 
799  Amb.  224  Dijlcr  v.  Dijlcr,  3  Lrv. 
10$.  Marwcodv.  Turner,  3  Wms.  163. 
Lutivicb  v.  Mytton,  I  Rol.  Ab.  614. 
Hick  v.  Mors,  Amb.  215.  Vide  Par- 
fins  v.  Freeman,  ^  Atk.  741.  Rider  v. 
Wogw,  2  P.  Wms.  329.  Cotter  v.  Layer, 
id.  624.  Where  a  will  is  made  be- 
tween the  making  tenant  to  a  praecipe 
and  fufTering  a  recovery  thereon,  or 
between  the  furrender  and  admittance 
to  a  copyhold,  it  is  good,  as  the  fub- 
Aqaen:  acts  relate  to  the  prior,  Sel- 
f>jn  v.  Seluyn,  2  Bur.   1131.      1  Bl. 


Rep.  25 ! .  Roe  ex  dem.  Roden  v.  Grif- 
fiths, 4  Bur.  1 952.  li?/.  605.  A  con- 
veyance of  the  legal  eftate  from  one 
truftec,  c5>.  to  another,  is  not  a  revo- 
cation, Doe  ex  dem.  Gibbons  v.  Potts, 
Doug.  7 1  o.  Nor  in  equity,  a  convey- 
ance of  the  legal  eftate  to  the  devifor 
having  a  prior  equitable  intcreft,  Watts 
v.  FuUarton, cited  ibid.  Willett  v.  Sand* 
ford,  1  Vex.  178,  186.  A  mortgage 
in  equity  is  only  held  a  revocation  pr% 
tanto,  Rider  v.  Wager,  2  Wms.  616. 
Vide  Powell  z  66.  for  other  cafes  rela- 
tive to  this  (ubjecl.  In  Swift  ex  dem. 
Neale  v.  Roberts,  3  Bur.  1491*  Lord 
Mansfield faid,  constructive  revocations, 
contrary  to  the  intention  of  the  teftator, 
ought  not  to  be  indulged,  and  fome 
•vcrftrained  refolutions  of  that  fort  had 
brought  a  fcandal  upon  the  law.  In  Roe 
ex  dent.  Noden  v.  Griffiths,  4 Bur.  i960, 
he  exprefled  an  opinion  nearly  fimilar ; 
and  in  Doe  v.  Pott,  Doug.  721.  he  (aid, 
all  revocations  which  are  not  agreeablto 
to  the  intention  of  the  teftator,  are 
founded  upon  artificial  and  abfurd  rea- 
foning.  The  abfurd  it  y  of  Lord  Lin- 
coin's  cafe  is  (hocking  ;  however,  it  U 
now  law. 

In  Ecclejlon  v.  Speke,  Carib.  70/* 
Comb.  156.  1  Sbo.  89.  Holt  222.  it 
was  held,  a  will  duly  executed  was 
not  revoked  by  another  in  ft  rumen  t, 
purporting  to  be  a  will  in  favour  of 
the  fame  perfon,  but  not  attefted 
by  the  witneftes  in  the  prefence  of 
the  teftator,  but  publiftied  by  the 
teftator  in  the  prefence  of  the  wit- 
m-flcs,  which  is  fufticient  in  cafe  of 
a  bare  revocation.  And  in  Onicns  v. 
.  Tjrer,  1  P.  Wms.  543.  Prec  Cb.  459. 

2  Vern% 
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»  Hrsj.74i«  Gilb.Rep.Eq.  130.  where, 
za  addition  to  the  circumftancei  laft 
mentioned,  the  firft  will  was  cancelled 
by  order  of  the  teftator,  it  was  held 
mot  to  be  revoked ;  the  cancelling  be- 
ing opon  a  prefam  prion  that  the  later 
will  was  good  and  duly  executed.  In 
Goodrigbt  ex  dm.  Glazier  v.  Glazier, 
4  Bmr.  2512.  it  was  ruled  that  a  firft 
will,  remaining  in  the  teftator'*  pof- 
feffion  uncancelled,  was  not  revoked 
by  a  fecond,  which  was  cancelled  by 
the  teftator.  In  Burton/bow  v.  Gilbert, 
Crtvp.  49.  where  the  teftator  executed 
a  will,  and  a  duplicate  which  he  depo- 


fited  in  the  hands  of  another  perfon, 
and  afterwards  made  another  will,  the 
fecond  will,  and  that  part  of  the  6rtt 
which  he  retained  in  his  own  pofieffion, 
were  at  his  death  together  cancelled, 
and  the  p*rt  which  he  depofited  with 
the  third  perfon,  had,  at  his  requeft, 
been  returned,  and  was  in  his  pofleflioa 
uncancelled ;  the  firft  wUl  ruled  to  be 
revoked  :  The  Court  agreed  that  can- 
celling was  an  equivocal  a£t,  and  in 
order  to  make  it  a  revocation  it  muft 
be  proved  quo  animo  it  was  done*  Vide 
Bibb  ex  dem.  Mole  v.  Thomas,  2  BU 
Rep.  1043. 


2.     Lugg  verfus  Lugg. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raym.  441.  S.  C] 

"BEFORE  a  Commiflion  of  Delegates.  One  being 
**  (ingle,  made  his  will,  and  devifed  all  his  perfonal 
eftate  to  J.  S.  afterwards  he  married  and  had  feveral  chil- 
dren, and  died  without  other  will  or  difpofition,  and  now 
coram  Delegatu,  of  which  *  Trety,  C.  J.  was  one,  it  was 
ruled,  that  there  being  fuch  an  alteration  in  his  eftate, 
and  circumftances  fo  different  at  the  time  of  his  death 
from  what  they  were  when  he  made  the  will,  here  was 
room  and  prefumptive  evidence  to  believe  a  revocation, 
and  that  the  teftator  continued  not  of  the  fame  mind  (a). 
For  Revocation  of  Ufes>  &c.  Vide  1  Co.  112,  173,  174. 
6  Co.  33,  34.  10  Co.  86,  143.  Cro.  Car.  472.  Chan. 
Caf.  242.     2  Lev.  149. 


Will  of  pa-fond 
eftate  prefumed 
to  be  revoked  by 
alteration  of  cir- 
cumftances. 
Vide  1  SaiJc. 
a  57.  S.C.  Cafes 
B.R.  236. 
Vide  2  Sho.  24a. 

*[*93] 


(a)  The  rule  in  this  cafe  has  been 
confirmed  by  many  fifbfequcnt  deci- 
Jions,  and  the  courts  of  common  law 
having  adopted  the  principle  from  thofe 
of  civil  law,  the  cafes  decided  in  ei- 
ther of  thofe  courts  are  reciprocally 
confidered  as  authority  in  the  others. 

The  dodrine  of  revocation  of  a 
will  by  the  alteration  of  circumftances, 
is  eftabliihed  to  extend  to  devifes  of 
lands  by  Brown  v.  Tbomp/on,  1  Eq. 
Ca.Ab.^xy  Cbrtftopberv.Cbriftopber, 
4  Bmr.  a  1 71  •  ».  2182.  Sprang  v.  Stone, 
Ambl.  721  •  Dee  ex  dem.  Lancajbire  v. 
Lancajbire,  5  T.R.  49.  In  the  laft 
cafe  the  rule  was  extended  to  the  birth 
of  a  pofthumous  child,  and  the  Court 
were  of  opinion  that  the  principle  is 
m  fo  moth  an  intention  tQ  alter  the 


will,  suiting  from  the  circumftances 
happening  afterwards,  as  a  tacit  con* 
dition  annexed  to  the  will  itfelf,  at  tho 
time  of  making  it,  ihat  the  party  doea 
not  then  intend  that  it  mould  take  cf« 
fed,  if  there  mould  be  a  total  change 
in  the  fituation  of  his  family. 

The  marriage  and  birth  of  a  child* 
mud  be  both  (ubfequent  to  the  making 
the  will,  in  order  to  produce  a  revo- 
cation, Shepherd  v.  Shepherd*  $  ¥•  R* 
51.  n.  Ward  v.  Philips,  cited  ibid. 
Get/on  v.  Wells,  cited  Ambler  490. 
Vide  Wellington  v.  Wellington^  4  Bur. 
2165.    Jack/on  v.  Hurlock,  Amh.  487.. 

In  Ibompfm  and  Shepherd,  Ambler 
490,  in  marg.  marriage  and  having 
children  were  held  not  a  revocation 
of  a  will  made  by  a  widower  who 
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tie  trie  >jc  s£a£e  *-j  w£. 

!r  Orar  t.  Ait  torn*  eked  9  J  a.  em 
t.  K^nui,  Jmtisr  49s.  h  m  bdi 
tto  tie  rrefsmtpboe  cf  leiociaoB  ib 
repe 3ed  by  the  1*  litre  harisg  tsade 
a  prorfb^  far  fcs  csJitb  by  JeoSe- 
sstt  befrre  marriage,  la  Jmskkm  r. 
fhtrkce,  Lord  Xtrtbzqp*  was  of  the 
fzmt  opirioo. 

A££  £r^,  !e5«  Cf  »rr.,  T.  Gr- 

cV.'f,  Z>rrj.  31-  la  that  cafe  a  perfea 
dirLrf  ran  cf  cii  psupciu  to  1 
irfVs.  He  afterwards  cad;  a 
ir.;r:,  !:r:his2  ctirr  laaci,  cf  tt?  a; 
r.iil  rilir  of  izyo:.  (fcr;*d  to 
•el-: are  02  his  i:s:ei£cd  wi:**  z*  hla- 
:.!:*  in  fee :  aai  ihea  z:arriri  and  ai  " 


,*•! 


1 be  fbHorosg  cote,  relative  to  this 
ffcajccz,  was  takea  by  the  Elisor: 

"  6th  Xet  1 793. 

"  i^    UC   PaSfcOCATITE  COCET. 

««  JFr:gbt  zgLinik  Xgjhtrmod. 

[Z&JZ  =.^ta  a  »I  I,  kariaf  Came  kgaclst, 
a^i  1;  :c:=s.-^  Si*  wfe  rcfifeftrr  i-TJttr ; 


;  ni  iicch:.: 


ir.srr  tJ  ip-^ 

»i:e  *.-i  1  I  Hisc"-iL-rea  p?xioe< 
wrtt£.     The  will  i-  t«;  ^t; 


in  Hi 
r.-i 


*-  * 


*•  This  cafe  arofe  on  a  quc^ior, 
Whether  lie  will  of  OVr/yr  Kit  err- 
tee*/,  deccafed,  was  or  was  not  re- 
voked ? 

€«  On  the  2+th  June  1783,  thede- 
cesfed  married  Elizabeth  Lcnzax,  fpia- 
fler.  On  the  8th  of  Ofrber  following 
he  nrcde  his  will,  whereby  he  charged 
his  real  eftate  with  the  payment  cf 
debts  and  legacies,  if  his  perfonal 
ihocld  be  deficient.  He  gave  f3me 
pecuniary  and  fpecific  legacies,  and 
h«qjeathed  the  reflate  of  his  perfinal 
cllatc  to  hit  wife  by  her  maiden  name 
Elixabttb  Lcmax,  and  devifed  the  real 
eilate  to  her  fat  life,  remainder  to 
enc  Jofiph  Netberwtod ;  he  appointed 
Wright t  the  party,  executor  of  his 
effects  in  England,  and  another  ex- 
ec jtcr  for  hii  eJefts  in  the  Weft 
law*:* 


TV. 


;j 


a  Cji-i,  :-.:eq--e-t  to  *so*c  &iru.  ie     t; 
xcferrid  :d  the  *ill  as  a  fshfscg  :e- 
frrczse-:;  aid  it  was  ra!ri  zeize  be 
Diced. 


-  AfararsriiZi^fcrfoSedJ 
4rre?a2  dUsec  by  ] 

t^iTasrv  daeivsiB  tsc  i 
«ise:aa£kaii)Bebj] 

Tsettdr 
kar&ed  fcrfrjWtro.  Ja 
kis  wile,  her  fan,  asd  aO  the  < 
brtfeiomer  manage.    Thei 
waicadkeyes] 
six!  heard  cf,  asd  1 
bebft. 

€*  TbeciT  was  ptrredby  tberxe* 
crt^r  h  It^LaJ,  n  coasMta  form, 
aa-i  he  was  afterwards  cited  by  die 
s^xt  cf  kza  of  ^e  deceased  to  prove 
::  b  zz'.znz.  :,>r=t  or  li-w  cade  why 
i:  ir.c^.i  ^k  >£  declared  iavalid. 

Tse  fxfb  were  admitted  on  botb 
10  be  a«  abeve  Bated. 

•*  Zr  the  iareciary  the  ptopqiy  of 
the  drceaicd  arpeared  to  amocmt  to 
abc=:  &000Z.  The  !egaoes  aflaounted 
to  rxiier  mere  thas  200/. 

**  iir  &£;*=  $a?t  a&d  Dr.  Met-ll 
1-2  fspport  of  the  wHI. — The  will  in 
this  caie  was  coc  rerrked  by  die  fc- 
ccsc  carriage  asd  the  birth  of  a  dnld  ; 
for  a! dice  jr»  h  may  be  adantted  as  a 
general  piiacipie,  that  these  cxreum- 
liaaces  do  revoke  a  will,  on  the  pre- 
f  jmprca  that  opoa  focb  a  total  altera- 
tion c:  c:rcc3di=ces  the  te£ator  did 
ro;  ccnticue  to  hare  the  fame  iotec- 
ticr.i ;  that  prefoxnrden  is  !:ab!e  to  be 
repei'ed  by  circomftances.  If  it  ap- 
pei-v  :o  be  his  intention  tl»at  the  wilr 
Ciojli  :Uni,  marriage  and  the  birth  * 
of  a  chvd  ui!l  not  detiroy  it. 

••  A!l  rrefamptiFe  revocations  are 
ftrzz:  j*ri:+  and  mnft  be  wholly  incon- 
li:lert  with  the  deceafed's  incetition  to 
difpefe  of  his  property  according  to 
the  u  ill. 

"  The  general  principle  of  thefc 
revocations  is,  that  when  a  perfon  has 
ccn traded  Inch  new  obligations  and 
relations,  it  cannot  be  fnppofed  that 
he  meant  to  adhere  to  his  former  dif- 
pofition.  That  principle  is  recognised 
by  all  the  cafes  upon  the  fabjed,  and 
they  ail  proceed  upon  the  ground  of  a 
total  altrratkn  in  the  teftator's  circom- 
(lances ;  but  if  there  is  not  a  total  al- 
teration, the  implication  is  repelled. 

"  No  cafe  can  be  (Wronger  againft 
a  revocation  than  this.    When  he  was 

married 
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be  madd  a  will,  by  which  he 
*d  feme  fmall  legacies,  and 
of  the  reft  of  his  property  to 
Thb  might  be  ia  confidence 
would  take  care  of  any  chil- 
thonldhave  by  her.  The  wife 
Lthc  refidue  becomes  lapfed. 
ies  again,  and  his  fortune  will 
fame  courfe  in  point  of  fub- 
l£  he  had  made  no  will.  The 
aes  will  belong  to  the  perfons 
i  they  were  given,  and  the 
mild  be  fubjed  to  the  (latute 
mtion. 

ere  are  cafes  in  which  it  has 
i,  that  this  alteration  of  cir- 
cs did  not  amount  to  a  revo- 
where  the  alteration  was  not 
to  make  the  Court  fay,  the 
lould  not  in  duty  adhere  to  his 
ich  was  the  cafe  of  Brown  and 
',  i  Eq.  Ca.  Ah.  413.,  where 
rid  that  the  alteration-  of  dr- 
ies was  not  fufEcient  to  amount 
rocation;  for  no  injury  was 
r  per  Am,  and  thofe  whom  the 
vas  bound  to  provide  for  were 
ire  of  ( 1 ) ;  which  cafe  is  in 
5  the  fame  as  this ;  the  great 
ild  go  to  the  wife  and  children ; 
new  relations  are  fully  fatis- 
i  there  is  r.o  probability  of  the 
1  not  intending  to  adhere  to 
ler  difpofidon.  in  Brady  v. 
Deng.  31  —  38.,  it  is  faid  by 
im field*  "  that  upon  his  re- 
el there  was  no  cafe  in  which 
i  and  the  birth  of  a  child  have 
d  to  raiie  an  implied  revoca- 
ere  there  has  nut  been  a  dif- 
of  the  whole  cHate."  And 
1  that  may  not  be  effeotial,  it 
ily  very  material.  Frefumed 
9ns  may  exifl  where  the  refidue 
mall,  but  it  is  otherwife  where 
part  only  is  difpo fed  of,  and 
c  remains*  In  Tkompfon  and 
f,  mentioned  in  a  note  to  Amb. 
was  held  that  marriage  and 
children  did  not  amount  to  a 
on  of  a  will  made  by  a  wi- 
rho  had  children.  It  was  not 
nplete  alteration  of  circum- 
ruch  implies  the  revocation  of 


a  declared  intention.  A  cafe  of  Colder 
and  Colder*  lately  decided  in  the  Pre- 
rogative Court,  does  not  apply.  It 
depended  on  its  own  circumflancea  ; 
and  there  was  no  power  to  prefume 
that  the  teftator  adhered  to  his  inten- 
tion. That  was  the  cafe  of  a  will 
made  by  a  widower  having  no  chil- 
dren ;  he  had  no  view  to  the  relations 
of  hufband  and  father.  The  great 
bulk  of  his  property  was  left  away, 
and^  there  were  declarations  (hewing 
his  idea  that  his  property  would  go  to 
his  wife  and  children  upon  a  marriage 
fubfequent  to  the  will ;  and  the  will 
itfelf  was  fuch  as  would  involve  the 
family  in  endlefs  litigation.  Every 
circumftance  in  that  cafe  raifed  the 
implication,  that  the  will  mould  be  re- 
voked. No  fuch  circum fiances  cxift 
in  this  cafe;  but,  on  the  contrary, 
every  circumftance  repels  the  implica- 
tion. 

"  There  would  be  a  very  confider* 
able  provifion  for  the  wife  and  her 
child ;  and  it  mufl  be  prefumed  that 
he  knew  the  operation  of  the  will ; 
that  it  difpofed  of  the  fmall  legacies 
according  to  his  intention  ;  that  the 
refidue  would  be  d  i  ft  rib  u  table  accord- 
ing to  law;  and  that  his  property 
would  be  managed  by  the  rcfpeclive 
perfons  in  whom  he  had  repofed  a 
confidence  tor  the  purpofe. 

x"  The  advocates  for  the  plaintiff 
having  here  clofed  their  arguments, 
the  judge  intimated  a  wifh,  that  the 
cafe  might  be  confidered  upon  another 
point,  *viz.  Whether  the  will  (pro- 
vided it  was  revoked)  did  not  revive, 
as  the  fon  by  the  fecond  wife  did  not 
furvive  his  father?  For  which  purpofe 
it  flood  over  till  the  13th  of  May\ 
when  the  advocates  before- mentioned 
argued  on  that  point.  In  cafes  where  it 
cannot  be  actually  afcertained  whether 
the  parent  or  the  fon  furvived,  and 
they  pcrifhed  by  the  fame  ftroke  of 
death,  according  to  the  Roman  law,  it 
was  prefumed  that  if  the  fon  had  not 
attained  the  age  of  puberty,  the  fa- 
ther furvived  ;  but  if  the  fon  had  at- 
tained that  age,  that  he  furvived  the 
father.    This  preemption  arifes  from 


ij  WUt  the  obfemiions  of  BuIUr,  J.  upon  this  opinion,  ia  Du  ?.  LwjMre. 
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the  degree  of  ftrength  fuppofed  to  be- 
long to  the  refpective  parties.  It  was 
liable  to  certain  exceptions  in  behalf 
of  claims- favoured  by  that  law  for  the 
intereft  of  mothers,  and  in  cafes  of 
fiduciary  bequefts,  and  the  rights  of 
patronage.  The  general  rule  of  pre- 
sumption being  applied  to  the  prefent 
cafe,  the  child  by  the  fecond  wife  be- 
ing only  about  a  year  old,  mud  be 
taken  to  have  died  before  his  father. 
The  cjueftion  then  arifes,  Whether  the 
will,  if  it  was  before  revoked,  was 
revived  by  the  circumftancc  of  the  fa- 
ther Surviving  ? 

"  £y  the  Roman  law,  a  will  which 
was  revoked  by  the  birth  of  a  poll* 
humous  child,  did  not  revive  by  his 
death,  becaufe  no  change  in  the  fa- 
ther's intention  can  in  that  cafe  be  pre- 
fumed ;  but  it  was  held  otherwife  with 
refpect  to  the  quafi  poftbumi,  or  thofe 
who  were  born  after  the  will  was  made 
in  the  teftator's  lifetime.  On  their 
death  the  will  was  reftorcd  by  the 
Przcccrian  law,  as  upon  a  new  defig- 
nation  of  intention. 

"  There  is  no  cafe  where  it  has  been 
held  by  the  law  of  England,  that,  under 
thefe  circum (lances,  a  prelum ptive  re- 
vocation does  take  place.    There  are 
two  points  of  time  to  be  regarded  in 
confulering  the  effect  of  the  will:  id, 
The  paction  :    2d,   The  confumma- 
tion.     The  will  was  undoubtedly  good 
when  it  was  made.     Was  it  otherwife 
at  the  death  of  the  teftator  ?  The. pre- 
emption of  the  law  of  England,  with 
refpect  to  revocations,    is  not  more 
ftrong  than  the  agnatio  fid  btcredis  by 
the  civil  law,  nor  fo  ftrong,  for  that 
was  an  actual    revocation,    and    the 
other  is  only  a  prefumption  liable  to 
be  repelled.      The   removal  of   the 
caufe  will  as  (Irongly  imply  a  renewal 
of  the  ftrft  intention,  or  rather  more 
ftrongly,  on  account  of  the  omiflion 
to  deftroy  the  will ;  but  by  the  Prx- 
torian  civil  law  it  was  held,  that,  upon 
the  death  of  the  agnatus,  the  will  was 
reilored.  It  is  presumed,  that  the  rea- 
fon  why  the  teftator  did  not  revoke  the 
will,  was,  that  he  was  prevented  by 
death ;  but,  if  the  child  dies  firft,  the 
prefumption  is,  that,  not  having  re- 
voked the  will,  he  intended  it  to  ftand. 


At  all  events,  the  teftator  intended  I 

legacies,  on  account  of  which  ale 

this  difputeis  material,  mould  be  a 

ried  into  effect,  and  that  the  execute 

whom  he  appointed  fhould  have  <t 

management  of  his  property:  And 

the  Court,  on  a  prefumed  intent,  d 

cides  againft  the  will,  the  actual  i 

tention  of  the  teftator  will  be  defeatc 

"  Dr  Batten  and  Dr.  Svomtey  t$mti 

Though  it  may  be  admitted  that  t 

will  was  originally  good,  it  it  a  g 

neral  rule  that  a  will  is  revoked  1 

marriage  and  the  birth  of  a  child. 

'    "In  the  prefent  cafe  there  was  a  t 

tal  change  in  the  teftator' s  fituatia 

from  being  a  widower  to  becomic 

again  a  hufbandand  a  father ;— fnen 

total  change  as  to  raife  the  prefum] 

tion  that  he  did  not  intend  the  will 

ftand.      It  has  been  decided  by  S 

Geo.  Hay,  that  the  cafes  of  a  widow* 

and  a  bachelor  are  the  fame.     Thei 

is  no  decifion  that  the  quantum  of  th 

property  will  vary  the  prefumptioi 

Jt  appears  that  the  cafe  of  Brow*  an 

Tbomp/on  came  on  firft  before  Sir  Jok 

Trevor,  Mailer  of  the  Rolls,  whohek 

that  the  will  was  revoked ;  and  after 

wards    before   Lord  Keeper  Wright 

who  was  of  a  different  opinion  on  ac 

count  of  the  particular  circumftancc 

of  the  cafe ;  and  Buller,  J.  in  Dot  e. 

dem.  Lancajbire  v.  Lancafbire,  5  9T.  R 

49,  61.,  thought  the  opinion  of  th< 

Matter  of  the  Rolls  better  than  that  0 

the  Lord  Keeper. 

"  There  are  fome  ditla  of  Lore 
Manspeld,  but  they  are  only  diBa,  11 
Brady  and  Cubitt,  that  the  will  is  no 
revoked  by  marriage  and  the  birth  0 
a  child,  if  it  only  covers  part  of  th< 
property.     In  Doe  v.  Lanca/bire,  thi 
revocation  is  held  to  arife  from  a  tacii 
condition  at  the  time  of  making  the 
will.     There   may  be  fome  cafes  ii 
which  a  will  is  allowed  to  ftand,  from 
circum ftances  repelling  the  •  prefump- 
tion ;  but  nothing  is  more  dangerous 
than  to  let  a  particular  equity,  arifing 
from  the  quantity  of  the  effects,  operate 
agair.ft    a   general  rule  of  law.      Jt 
would  introduce  a  vague  and  uncertain 
method  of  decifion,  and  it  is  better  to 


adhere  to  a  known  prefumption  of  law* 


The  difpofition  way  complete  toy  the 

will. 
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th  as  to  the  real  and  perfonal 
tod  die  teflator  has  not  (hewn, 
iteration  in  his  circumftances, 
noon  to  adhere  to  it.  Though 
eftate  is  not  within  the  jorif- 
>f  this  Court,  it  may  afford  an 
it  in  favour  of  the  revocation 
ras  wholly  devifed  away. 
to  the  Qther  point. — It  is  not 
ken  for  granted 'in  this  cafe, 
wording  to  the  principles  of  the 
aw,  that  the  child  died  firft. 
firine  alluded  to  goes  no  fur- 
a  to  (hew,  that  when  the  father 

peri(h  by  the  fame  blow  of 
he  father  is  fuppofed  to  furvive 
it  fon.  But  it  docs  not  appear 
his  cafe  they  did  perifh  by  the 
>w  of  death.  The  (hip  being 
y  is  all  that  is  admitted ;  non 
hat  they  died  by  (hipwreck. 
leral  law  is,  that  the  will  was 
:  To  take  the  cafe  out  of  that 
revival  by  the  father's  furviv- 
t  be  (hewn  on  the  other  fide, 
re  paffages  in  Dr.  V.oucb  which 
lat  in  tedamentary  cafes  the 
tion  of  father  or  fon  furviving 
opted. 

the  Roman  law,  if  a  will  was 
the  prxtenniflion  of  a  child 
rwards  died,  the  will  was  not 
rendered  valid;  or,  if  it  was 
by  the  birth  of  a  poflhumous 
le  death  of  that  child  did  not 
: ;  and  in  cafe  of  a  will  becom- 
.  by  any  fubfequent  caufe,  the 
of  that  caufe  did  not  reftorc  it 
ivil  law,  though  it  was  other- 
the  Praetorian  law,  which  was 
ture  of  a  court  of  equity,  and 
vailed  for  the  fake  of  the  bares 
or  refiduary  legatee.  In  this 
:  refiduary  legatee  was  dead, 
ground  on  which  the  jus  pra- 
terpofed  fails.  Any  particu- 
ees  only  had  the  advantage  of 
d  incidentally,  as  it  was  allow- 
ed on  account  of  the  general 
iptus. 

ipofe  this  cafe  was  to  be  decid- 
ie  Roman  law,  and  the  will 
>e  redored  by  furvivorlhip,  it 
the  redored  in  the  prefcnt  in- 
yr  no  alteration  in  the  father's 

can  be  prefumed  to   have 


taken  place  after  the  fon's  death :  and 
it  was  only  upon  fuch  preemption  thai, 
after  an  agnatio  fiui  baredis,  the  will 
was  by  the  Praetorian  law  reftored.  £f 
the  father  did  furvive  a  few  minutes, 
there  is  no  room  to  fuppofe  that  he 
had  time  to  change  his  intention,  fiuc 
the  doctrine  of  revival  is  no  part  of  the 
civil  law  which  has  been  adopted  by* 
the  law  of  England.  There  is  a  caw 
of  Burrow  and  Baxter  decided  in  this 
court;  it  is  mentioned  in  AmbUr  491. 
From  the  regiiler  it  appears,  that  the 
wife  brought  no  fortune  and  had  a  fet- 
dement ;  there  waj  a  child  who  died 
before  the  teflator,  and  yet  the  will 
was  held  to  be  revoked.  As  a  matter 
of  general  learning,  the  Roman  law  is 
not  adopted  in  thefe  cafes  by  the  law 
of  England,  for  they  eflentially  differ 
from  each  ether  in  many  refpeds. 

"  Sir  Wm.  Scott  and  Dr.  A'icboU 
in  reply.— The  civil  law,  upon  the 
grounds  which  have  been  already  urg- 
ed, is  clearly  in  favour  of  the  will ;  and 
the  Court  will  not  attend  to  diilin&ions 
between  jus  pr/t tori  urn  and  jus  civil*.  • 
J tis  priori  urn  was  as  much  a  part  Of  • 
the  general  fyftem  as  any  other,  and 
in  fact  it  was  the  predominating  and 
over-ruling  authority. 

"  The  cafe  cf  Barrow  and  Baxter 
is  certainly  contrary  to  the  civil  law ; 
and  it  does  not  appear  if  thofc  points 
were  adduced,  w.iich  in  this  caufe. 
have  been  urged  in  fupport  of  the 
will. 

"  With  regard  to  the  diftinfiion 
which  has  been  made  between  the  b*- 
res  fir iptus  and  a  fpecial  legatee,  the 
latter  was  as  much  intended  to  be  be- 
nefited as  the  former. 

"  It  being  the  eftabliftied  law  that 
the  death  cf  a  quefi  pofibumvs  revives 
the  will,  the  diftance  of  the  interval 
between  his  death  and  that  of  the  tefla- 
tor is  not  material  againft  the  preemp- 
tion of  law.  The  Court  is  not  to  exa- 
mine by  evidence  whether  there  waa 
an  adlual  change  of  intention  or  not. 

•'  The  law,  with  refpefr.  to  revoca- 
tions by  marriage  and  the  birth  of  a" 
child,  is,  as  laid  down  in  Brady  and 
Cubitt,  a  mere  principle  of  preemp- 
tion; and,  in  that  cafe,  all  the  circum- 
ftances  mull  be  taken  together,  and 
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the  ftate  of  the  property  may  be  very 
material.  It  is  extraordinary,  if  there 
it  any  decifion  that  a  paper  difpofing 
of  fmall  legacies  will  be  revoked  by 
fubfequent  marriage,  &e.,  that  no  fuch 
cafe  appears.  The  Courts  have  not 
gone  the  length  of  Lord  Mansfield  in 
Brady  and  Cubitt,  by  deciding  that  a 
revocation  does  not  take  place  if  any 
property  is  left :  But  there  is  no  cafe 
where  marriage  and  the  birth  of  a  child 
have  been  held  to  amount  to  a  revoca- 
tion, if  the  will  was  fuch  as  might  have 
been  made  after  thefe  relations  were 
contracted,  fairly  and  without  injury 
to  the  family. 

«*  The  difpofition  in  the  will  in  quef- 
tion  only  extends  to  a  very  fmall  part 
of  the  property,  and  might  be  fairly 
made  by  a  perfon  having  a  family,  the 
lapfed  refiduary  bequeft  being  as  if  it 
had  never  exifted. 

«*  The  teftator  having  no  wife  or 
children  at  his  death,  the  tacit  condi- 
tion (which  in  Doc  and  Lancajbirt  is 
conftdered  as  the  principle  of  thefe 
cafes)  may  be  fairly  confidered  as  a 
condition  that  the  will  mould  not  take 
effect  if  the  teftator  mould  afterwards 
have  a  wife  and  children  <j:ho  Jurvwed 
him. 

"  All  the  cafes  in  the  courts  of  com- 
mon law  admit,  that  the  doctrine  upon 
this  fubject  is  borrowed  from  the  civil 
law.  The  Courts  have  not  adopted 
all  the  minute  rules  and  diilinctions, 
but  only  fome  of  the  general  princi- 
ples ;  and  there  is  no  principle  better 
founded  on  juftice,  than  that  if  a  will 
is  revoked  by  the  birth  of  a  child,  it  is 
revived  by  his  death  in  the  life  of  the 
father. 

"  Judgment  of  the  Court. 

«'  Sir  Mm.  Wynne* — It  is  contended 
on  the  part  of  the  next  of  kin,  that  by 
marriage  and  the  birth  of  a  child  the 
will  became  void  by  implication  of  law : 
On  the  other  fide  it  is  contended,  that 
the  particular  circumstances  of  the  cafe 
rebut  that  implication. 

"  It  is  clearly  the  general  law,  that 
a  will  made  by  a  bachelor  is  revoked 
by  fubfequent  marriage  and  the  birth 
oi'  a  child.  That  there  is  a  diftinction 
in  the  cafe  mentioned  by  Ambler  is,  I 
think,  a  miitake.     The  principle  of 


the  rule  is,  that  the  change  of  circum* 
(lances  found  a  preemption  that  there! 
is  a  change  in  intention,  which  maybe 
as  ftrongm  favour  of  a  fecond  wife  and 
family  as  a  firft ;  and  it  does  not  feeni 
material  whether  the  will  was  made  by 
a  widower  having  children,  or  a  ba- 
chelor. 

••  The  more  weighty  argument  is 
drawn  from  the  Operation  of  the  will, 
under  the  circum fiances  which  have 
happened .  The  teftator  has  given  le- 
gacies which  are  not  very  connderable 
and  the  jrefidue  to  his  wife.  That  gift 
of  the  refidue  became  void  by  her 
death.  If  he  had  left  a  fecond  wife! 
and  fon,  they  would  have  had  their* 
(hare  with  the  other  children.  In  Bra- 
dy and  Cubitt  it  is  faid  by  Lord  Mans* 
field,  that  there  is  no  cafe  of  a  revoca- 
tion where  there  is  not  a  total  difpofi- 
tion, intimating,  that  the  ground  of  re- 
vocation is  an  entire  deprivation. 
However  that  may  be,  if  there  is  an 
ample  portion  remaining  after  a  few 
legacies  to  friends,  there  is  no  decifion 
that  a  will  would  be  revoked.  The 
principle  on  which  the  cafes  have  pone 
does  not  militate  againft  fuch  a  will. 

"  This  cafe  is  not  exactly  fimilar : 
The  teftator  gave  the  bulk  of  his  pro- 
perty to  his  wife  early  after  marriage. 
She  lived  for  feveral  years,  during  which 
all  their  children  were  born.  The  birth 
of  thofe  children  would  not  revoke 
the  will,  and  he  might  mean  to  leave 
them  in  the  power  of  their  mother. 
She  died  ;  and  it  is  not  an  improbable' 
fuppofition,  that  he,  knowing  the  ef- 
fect of  the  will,  fuffered  it  to  remain. 
There  is  a  ftrong  ground,  then,  to  con* 
tend,  that,  under  thofe  circumftances, 
the  cafe  does  not  fall  within  the  rule 
laid  down  and  eftabliftied  for  the  re- 
vocation of  wills. 

"  I  was  not  aware  of  the  cafe  of 
Barrow  and  Baxter,  in  which  the 
Court  feems  to  think  the  fubfequent 
death  of  the  child  would  not  make  an 
alteration  ;  but  the  point  feems  a  good 
deal  like  that  which  has  been  mtxata 
qurtftio  in  thefe  courts,  and  brought 
before  the  courts  of  common  law, 
whether  a  will,  which  is  revoked  by  an- 
other, is  fet  up  by  the  deftruction  of 
the  fecond.    There  was  a  cafe  to  that 
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effe&  before  Sir  Geo.  LeeofHellyar  and 
HtUyar,  in  which  it  was  held,  that  the 
will  bei»g  once  revoked  remained  fo. 
There  was  an  appeal  to  the  delegates, 
bat  it  was  never  determined  by  them. 
The  cafe  of  Glazier  and  Glazier,  4  Bur. 
2512.,  was  directly  contrary  to  that; 
.amd  it  was  held  that  the  firft  will  was 
^tood. 

"    In  Brady  v.  Cubitt  it  was  laid 
^■down  by  Butter,  J.  that  implied  revo- 
j—itions  muft  depend  on  the  circum- 
stances at  the  time  of  the  tefiator*s  death : 
-^hat  makes  it  material  to  inquire  what 
-^  lofe  circum fiances  were.     The  fadl 
:m.»,  that  having  embarked,  they  allpe- 
sr~alhed.     The  Roman  law  has  been  en- 
-^cred  into,  and  it  clearly  appears  by 
-fc&e  Praetorian,  which  is  conhdered  as 
«.fce  Utter  Roman  law,  that  the  revo- 
^"ition  was  entire  and  not  preemptive, 
imd  yet  the  will  was  held  to  revive. 

"  With  refpeft  to  the  priority  of 
d«th,  it  has  always  appeared  to  me 
«oore  fair  and  reasonable  in  thefe  un- 
J&appy  c*fcs  to  confider  all  the  parties 


as  dying  at  the  fame  infant  of  time, 
than  to  refort  to  any  fanciful  fuppofi- 
tion  of  furvivornip  on  account  of  the 
degrees  of  robuftnefs;  and  I  rather 
fuppofe  that  is  what  is  meant  by  Dr. 
Zouch  in  the  paflages  alluded  to. 

"  Then  the  teftator,  at  the  time  of 
his  death,  had  neither  wife  or  children. 
BulLr,  J.  fays,  It  is  to  depend  on  the 
circumftances  at  the  time  of  the  tejiaur's 
death:  There  is  no  circumftancc  to 
raife  a  preemption  that  he  intended  at 
that  time  that  the  will  would  be  re- 
voked. 

"  On  the  firft  point  I  mould  have 
great  doubt  if  the  prefumed  revoca- 
tion did  take  place  at  all. 

*«  On  the  fecond,  As  there  were 
neither  wife  or  children  at  the  death  of 
the  teftator,  I  am  clearly  of  opinion 
that  the  Court  ought  to  pronounce  for 
the  validity  of  the  will." 

As  to  parol  declarations,  He.,  con* 
cerning  the  fubiiftence  or  revocation  of 
the  will,  vide  Brady  v.  Cubitt,  and  Doe 
V.  Lancajhire,  ubifup. 


fctots,  moute,  arm  unlawful  ?££ :, 

3ffeinblit£.  ?9hh.Vc.8;,. 

and  flat.  1  Gej. 


c.  5.     2  Rol. 
Abr.  ?a. 


i .     Dominus  Rex  verftis  Ingram  &  al. 

[Hill.  8  Will.  3.  B.  R.  1  Ld.  Raym.  215.  S.C.] 

J&GRAM  and  many  others  were  convi&ed  of  a  riot 
on   13  ££4.  c.  7.  before  two  jufticcs  of  peace,  toge- 
ther with  the  Iheriff.    Et  per  Cur.    ift,  If  the  rioters  be 
<*Uivi£ied  on  view,  the  flieriff  muft  be  party  to  the  inqui- 
**5*°n  t  but  if  the  rioters  difperfe  before  conviftion  upon 
^ew,  the  flierifF  need  not  be  party,  for  the  jufticcs  may 
^ake  the  inquifition  without  the  fherifF.     2dly,  Such  in- 
'Suifition  by  two  juftices  is^ra  domino  rege,  and  need  not 
?**2  alleged  capU  pro  domino  regey  &  ccrpove  comitatus>  as  an 
,r»quifition  by  a  grand  jury,  who  inquire  as  well  pro  cor- 
P^re  comitattis,  as  pro  domino  rege,     3dlv,  If  the  juftices 
Vol.  II.  P  '  make 


To  inquifition  cf 
riot  upon  view, 
ihcriif  muft  be 
party,  otherwile 
nor,  an  J  fuch  ir- 
q'jifi:.Qn  is  p  \> 
rrgc  only.     S-e 
6  MoJ.  14  t. 
I  SU.  1S6. 
»  Krb.  6,;,-. 
Raw.).  i^6. 

Cjmv.  4:* 
Dyer  210. 
Rjym.  3^0- 
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'   make  not  inquiry  within  a  month  after  the  riot,  they  are 
Tile  i  Hawk,    pu tii (h able ;  yet  they  may  inquire  after  the  month,  for  the 
c  65.  f.  31.      kpfc  0f  a  month  does  not  determine  their  authority,  but 
only  fubjefts  them  to  a  penalty. 

2.     Dominus  Rex  vcrfus  Heaps. 

[Pafch.  11  Will.  3.  B.  R.  1  Ld.Rayra.484.  S.  C.  nMod.262. 
S.C.] 

MOment for  a  TNDICTMENT,  that  the  defendants  riotofe  to*  rou- 
te u'ttltf^he'  t0/€  &  imctte  flf'nMavermt,  &  Jic  affemblati  exijfentes 
riot  it  fo  of  the  riotofe  &  routofe  infultum  fecerunt  in  quendam  J.  Ruffe/, 
afouit.  Vide  &c.  Upon  not  guilty,  the  jury  found  two  defendants 
\%%]k Vshow.  S1"^*  am*  acquitted  the  reft  :  And  it  was  moved  in  arreft 
93,149.  Vide  of  judgment,  that  two  cannot  *  make  a  riot,  and  there- 
poft  642.  pi.  14  fore  cannot  be  guilty  of  a  riot,  and  that  all  are  acquitted 
^show.93,&c.  by  ^  vcrdia-  On  the  other  fide  it  was  faid,  that  the 
L  594  J    aflault  and  battery  is  charged  in  the  indictment  as  well  as 

the  riot ;  and  two  defendants  may,  as  they  are  found,  be 

guilty  of  that, 
vide  3  Mod.  141.      Sedper  Holt,  C.  J.  A  riot  is  a  fpecific  offence*  and  the 
Hawkms'sr. t\  battery  is  not  laid  as  a  charge  of  itfelf,  but  as  a  part  of 

..c.  65.     Vide         ,        . ;         -        t  .    -_,     **      -  \  -       ,.  *        .  . 

1  Str  196.         the  not ;  for  the  riotofe  C5;  routofe  runs  through  all,  and  is 
-3  Bur.  1164.      afcribed  to  the  battery  as  well  as  the  affembly.     The  con- 
fequence  is,  that  thefe  defendants  being  discharged  of  the 
riot,,  are  difcharged  likewife  of  the  battery ;  and  no  judg- 
ment can  be  given j  and  judgment  was  arretted. 

3.    Domina  Regina  verfus  Soley  &  al. 

[Triii,  6  Ann.  B.  R.] 

Unlawful  affirm-  1  N  FORMATION  that  the  defendants  tid  jour  tsf 
riotnCCvIuey  t0a         //V/;  ba!l:vum  &  bttrgafes  de  Bewdley  in  Guihalda  Burgi 
Hawk.  P.  C.      pr*d.  affemblati  ad  eligend.  ballivum  burgi  pradicl.  pro  anno 
c.  65.  z  Hawk,  tuncprcx.fequent.  defervitur.  in  eleclione  pradicl.  procederevi 
f  *5po  5  V  *    ^  ormis  clamoribus  £*f  vociferationibus  illicit*  riotofe  &  rou- 
%  And.  67.         toft  impediverunt.      The  defendants  were  found  guilty, 
Mo«r*  55.  s.c.  and  upon  motion  in  arreft  of  judgment  it  was  held  naught. 
a.°q.3i^o  K\ii  I#  1Jccau^c  lt  did  not  aPP^ar  that  any  right  is  claimed,  nor 
"^      '         any  fuch  franchife  pretended  to,  fo  that  they  might  be  do- 
ing an  unlawful  aci  (a) ;  but  if  they  had  {hewed  a  right 
to  this  franchife,  this  might  be  a  difturbance  to  them  in 

(a)  This  point,  which  was  not  ne-    grievances  by  dangerous  difturbances 
ceflary  to  the  d<?ciuon,    fecms   very    of  the  public  peace.     Vide  1  Hawk. 
quefhonable.     The  k.v  will  not  Aiffer    ch.  65.  (.  7. 
perfons  to  feck  rcdrefs  of  their  private 

the 
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the  ufe  of  it ;  and  to  difturb  another  in  the  life  of  his 

juft  franchife,  is  an  unlawful  aft.     Vide  29  E,  3.  18.     It  DiflurMng  H.  ia 

is  a  trefpafs,  vide  reg.  94.    Ajht.  434.    Raft.  662.     2dly,  tl^flul 

Becaufe  it  is  not  faid  that  the  defendants  unlawfully  af-  trefpift. 

fembled  ;  for  a  riot  is  a  compound  offence.     There  muft 

be  not  only  an  unlawful  aft  to  be  done,  but  an  unlawful 

aiTembly  of  more  than  two  perfons. 

4.     Domina  Regina  verfus  Soley  &  al. 

[Trio.  6  Ann.  B.R.] 

INFORMATION,  that  the  defendants  iJIicite,  riotofe,  Unlawful  a&  to 
■*     £5*  routofe  affemblaverimt  ad  pacem  pert  ur band.  t5*  vi  &  bedoneneceflary 
armu  oftium  cujufdam  domus  vocat.  the  Guildhall  Burgi  de  3°inft.°^76.  ldC 
Benvdley,  claufum  exiften.  de  cardinibus  riotoje  &  routofe  efeva-  Hawk.  P.  C. 
verunt.     The  defendants  were  convifted,  and  upon  mo-  x*7-  ^  ***Jt 
tion  in  arreft  of  judgment  it  was  held  naught,  becaufe  it  Jf^u*"  vwT 
did  not  appear  whofe  houfe  it  was  :  If  it  was  the  defend-  Hob.  91.    5  Co. 
ants  it  was  not  an  unlawful  aft.     Every  crime  muft  arife  *»•  b* 
from  an  unlawful  aft  (a).     It  is  faid  to  be  vocat.  the  Guild- 
hall Burgi,  but  calling  it  fo  does  not  make  it  fo.     The 
Guildhall  may  belong  to  a  private  perfon  as  well  as  the 
borough.     Vide  Dy.  68.    Teh.  28.   3  Cro.  200.     Yet  the 
Chief  Juftice  thought  an  aflembly  might  meet  together        [  595  ] 
with  fuch  circumftances  of  terror  as  to  be  a  riot.     He 
called  it  a  kind  of  aflault  upon  the  people.     Vide  Hob.  91. 

1  Mod.  73.    Weft.  Preced.  149.    Lamb.  108.    3  Keb.  623. 

2  Ro.  Rep.  49.    3  Mod.  3.   Moor  jZ6.pl.  1086. 

(a)  Vide  note  to  the  preceding  cafe. 

5.     Domina  Regina  verfus  Ellis. 

[6  Ann.     At  nifiprius  in  Middlefex,  coram  Holt,  C.  JJ] 

INDICTMENT  againft  four  defendants,    for  that  Ifthrer.ormorc, 
they  did  riotoufly  affemble,  and  vi  &  armis  beat  and  "^ZTm 
wound  one  Ellis.     Upon  non  cuL  it  appeared  at  the  trial,  rdiing.  fail  upon 
that  Ellis i  who  was  the  Enfield  ftagc-coachman  driving  to  one  of  their  own 
JLondon  in  the  highway,  the  defendants,  one  in  a  chaife,  ^"rCt^'if  on 
and  the  reft  on  horfeback,  overtook  him,  and  that  the  a  rt ranger  it  is, 
chaife  was  overturned  by  the  coach,  but  not  through  any  ^  i"0t^f"n'jr 
fault  of  the  coachman;  but  that  the  driver  of  the  chaife  $M  ,  Mod.  13. 
and  his  company  taking  offence  at  it,  followed  the  coach-  cont.    2  Keb. 
man  and  beat  him  barbaroufly.     It  was  objefted  upon  this  55*-    [>  M*>. 
evidence,  that  this  was  a  trefpafs,  but  not  a  riot,  becaufe  sJc^Hofci'tS. 
the  company  was  lawfully  ailembled.     Et  per  Holtf  C.  J. 
ift,  If  feveral  are  aflembled  lawfully  without  any  evil  in- 

P  2  tent, 
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Vide  t  Hawk. 
c.  65.  .f.  3, 


Stile*  uf  Court. 

tent,  and  an  affray  happens,  none  are  guilty  but  fuch  as 
a£r ;  but  if  the  aflembly  was  originally  unlawful,  the  a£fc 
of  one  is  imputable  to  all. 

2dly,  If  three,  or  more,  are  lawfully  aflembled,  and 
quarrelling,  all  fall  upon  one  of  their  own  company,  this 
is  no  riot ;  but  if  it  be  on  a  ftranger,  the  very  moment  the 
quarrel  begins  they  begin  to  be  an  unlawful  aflembly,  and 
their  concurrence  is  evidence  of  an  evil  intention  in  them 
that  concur ;  fo  that  it  is  a  riot  in  them  tha:  aft,  and  in  no 
more.     So  ruled,  and  fo  found  by  the  jury. 


[596] 

Vid.  lit.  Motion. 


mules;  of  Court 


1.     Sir  James  ButlerV  Cafe. 

[Mich.  8  Will.  3.  B.  R.] 

Defeating  a  rule  T  J  P  O  N  a  rule  of  reference  to  arbitrators,  they  make 
of  Court  by  a       *~>     an  awarc|  for  thc  piaint;flff  an(i  a  ftrangCr  by  con- 

cSpt.,Sa  trivance  defeats  the  party  of  the  benefit  of  this  award. 
Per  Cur.  It  is  a  contempt  to  the  Court,  and  an  attachment 
ftiall  be  granted  ;  for  it  fhall  not  be  in  any  one's  power  to 
defeat  the  rules  of  this  Court,  or  render  them  ineffe&ual. 


Conftrued 
largely. 


2.  Anonymous. 

[Mich.  8  Will.  3.  B.  R.] 

¥  F  a  man  enters  into  a  rule  in  B.  R.  not  to  fue  execution 
*  upon  a  judgment,  and  brings  an  action  of  debt  upon  the; 
judgment,  it  is  a  breach  of  the  rule.     Per  Cur. 


3.     Gregg1/  Cafe. 

[Pafch.  5  Ann.  B.  R.] 

where  an  admi-  pER  Holt,  C.J.  at  the  fittings  at  Guildhall,  in  an  ac- 
SSE?  *  tion  b7.  an  adminiftrator :  The  defendant  cannot 
money  into        bring  money  into  Court,  becaufc  the  adminiftrator  is  not 

TSl  fT«  7raW  t0  £ay  C0ils;  and>  PafcL  5  A™-  B.  R.,  in  Gregg* 
e  mou.  n,  *s>  cafe,  an  a£Uon  was  brought  by  an  executor  for  money  due 

to 
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to  his  teftator  for  law -bufinefs  done  by  him,  it  was  moved  101,153.  Ante 
to  bring  fo  much  money  into  Court,  but  denied  (a).  593-  H.  2  Ann. 

Covenant  and  breach  for  non-payment  of  rent,  and  for     *    ^  ^^t 
not  repairing,  &c.y  it  was  moved  to  bring  in  fo  much  for  into  court;  in 
the  rent;  and  as  to  the  other  breach,  that  the  plaintiff  covc««"  f°r 
might  proceed  as  he  thought  fit.     El  per  Trevor,  All  the  ™£  *^£ 
judges  have  agreed,  (for  he  put  the  cafe  to  Holt,  C.  J.)  and  avowry  for 
that  it  is  but  reafonable  to  allow  it :  That  it  does  not  differ  "jj1-    s* c* 
from  debt  fur  rent;  for  though  it  be  covenant,  yet  it  is  ^4.  Ante 89, 595. 
a  covenant  for  payment  of  a  fum  certain.     The  fame  di-  Mod.  Cafo'29.  * 
rerfity  was  taken  between  covenant  for  a  fum  certain  and  '  s^k#  ,3°* 
chofe  incertain,  per  Holt,  C.  J.,    Hill.  9  Will.  3.  B.  R.,  Holl«7a- 
faying  it  did  not  differ  from  an  indebitatus  ajfumpfit.     Et 
Trin.  12  W.  3.  B.  R.,  fame  rule  (b). 

In  a  quantum  meruit  bringing  money  into  Court  was  de-  T  C07  1 
nied.  Hill.  8  Will.  3.  B.  R. ;  but,  Pafcb.  5  Ann.  B.  R.,  qJ^J^ 
it  was  allowed  e  c  tnotione  magiflri  Raymond. 

In  trover  for  a  horfe,  bridle,  and  faddle,  it  was  moved 
to  bring  the  faddle  and  bridle  into  court,  but  denied,  Trin. 

2  Ann.  B.  R.,  Wilcock's  the  attorney's  cafe  (c). 

Replevin,  defendant  avows  for  rent,  and  plaintiff  ad- 
mitted to  bring  it  into  court.  Hill.  10  W.  3.  B.  R.(d) 

In  ejeftment  upon  an  entry  for  non-payment  of  rent, 
the  Court  ftaid  all  proceedings  upon  bringing  all  the  rent 
into  court  (e),  and  accepting  a  new  lcafe  and  fealing  a 
counterpart.  Dswnes  verfus  Turner,  Mich.  8  Will.  3. 
B.R. 

(a)  R.  Cruicbfield  v.  Scott,  Str.  jg6.  Where  there  is  an  uncertainty  either 

that  in  an  action  by  an  executor  the  as  to  the  quantity  or  quality  of  the 

defendant  may  pay  money  into  court ;  thing  demanded*  or  there  is  any  tort 

and  it  was  held  that  the  effect  of  it  accompanying  it  that  may  enhance  the 

would  be  not  to  make  the  executor  damages  above  the  real  value  of  the 

pay,  but  only  lofe  fubfequent  colts,  thing,  and  there  is  no  rule  whereby  tq 

Fide  Barnes  280.  efhmate  the  additional  value ;  there  it 

(6)  In  covenant,  a  defendant  was  al-  fhall  not  be  brought  in. 
lowed  to  pay  money  into  court  upon         In  Written  v.  Fuller,  zBl.Rep.  902. 

breaches  for  nonpayment  of  rent*  and  on  trover  for  a  bond,  a  rule  to  ilay 

money  agreed  to  be  paid  for  plowing  proceedings  on  delivering  up  the  bond 

meadow  land ;  but  not  generally.  Full-  and  payment  of  cofts,  was  discharged  ; 

well  v.  Hall,  2  BL  Rep.  837.  the  plaintiff  infilling  to  go  for  fpecial 

(c)  In  the  cafe  of  Fijber  v.  Prince,  damages,  as  the  obligor  had  died  dur- 

3  Bur.  1363.,  the  following  rule  was  ing  the  detention. 

laid  down  per  Curiam  :  Where  trover  (d)  R.  ace.  Vernon  v.  Wynne,  1  Hen* 

is  brought  for  a  fpecific  chattel,  of  an  BL  24..     Vide  Barnes  429. 

afcertained  quantity  and  quality,  and  (e)   By  flac.  4  G.  2.  ch.  28.  if  the 

unattended  with  any  circumflances  that  tenant,  at  any  time  before  trial  in  eject - 

can  enhance  the  damages  above  the  ment  for  nonpayment  ofrent,  pay  to  the 

real  value,  but  its  real  and  afcertained  leflbr  or  his  attorney,  or  into  court,  all 

value  mull  be  fole  meafure  of  the  da-  the  rent  due  and  cofts,  all  proceedings 

mages ;   there  the  fpecific  thing  de-  iu  the  ejectment  fhall  c;afe. 
manded  may  be  brought  into  court. 

P3  In 
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In  deb:  tor  rent,  it  was  mored  to  bring  fo  much  into 
ccurt  (a),  and  Halt,  C.  J.  thought  it  hard  ;  he  faid  he  re- 
membered the  beginning  of  thefe  motions  ;  the  firft  was  to 
bring  in  principal  and  intcreft  upon  a  bond ;  after  that  it 
came  to  an  indebitat.  affumpftt :  It  has  been  done  in  debt 
for  rent,  but  net  fo  freely ;  we  do  it  in  ejectment  on  a 
fpecul  realbn,  viz.  becaule  that  action  fubfiib  entirely  upon 
the  rules  of  the  Court.  Per  Holt,  C.  J.  Pafcb.  10  W.  3. 
B.R. 

In  debt  upon  a  bond  (b) ;  defendant  muft  bring  in  the 
whole  penalty,  or  the  Court  will  not  (lay  proceedings. 
HiiL  9  W+  3.  B.  R.  But  fern jle  ne  poet  eft  re  without  bring- 
ing in  the  whole  money.  If  the  parries  difpute  the  quan- 
tum y  and  there  is  a  difpufe  how  much  is  due,  ne  poet  ejlre 
referre.     Trin.  1 1  W*  3.  B,  R.  (r) 


'^  It  may  be  brought  into  court, 
Bar  .-it;  2  So. 

(£x.  By  ;ii:.  4  and  5  Jnm.  ch.  i5. 
in  a*iv  ?cti'j:i  on  a bo»ni  w;th  &  cenai.v, 
wkh  ondition  tor  payment  or  a  Icuer 
ium  =.:  a  day  cr  place  certain,  00 
bringing  in:  >  court  all  the  principal 
and  iiitereit  du,:,  ard  all  ccSs  in  law 
or  equity  ('vUe  &».«?••  \.  AVc-i -£//>«, 
£7r.  6  ; 9 .  Zr.  of  v .  $kcr?xi  r,B.  R.  Hard. 
116.},  it  (ball  he  taken  io  lat  is  faction 
of  the  boou.— Uprn  bonds  for  pay- 
ment of  money  by  blUlments,  the  in 
ftalmccts  in  arrear  may  be  brought 
ir»tO  court,  Lacas  v.  Liftman,  Str.  958. 
Banns  2S8.  Fide  5  Bur.  1374.  The 
defendant  had  lea*e  to  pay  the  penalty 
on  a  bond  to  indemnify  a  pariih  agaL.it 
a  baUard  into  court,  Branguin  v .  Fir- 
rot,  z  Bl.  Rep.  11 90. 

(c)  In  S:r.  7S7.  it  is  faid  that  the 
fir  it  morion  to  bring  money  into  ecu rt 
was  in  Kelyng's  time,  and  introduced 
to  avoid  the  hazard  and  difficulty  of 
pleading  a  tender. 

In  actions  for  mere  tcrt,  it  has  been 
repeatedly  determined  that  money  can- 
not be  paid  into  co-irt,  e.g.  for  immo- 
derately driving  a  hired  chai;"e,  White 
v.  Woadhou/ef  i.v.  787.  ;  or  for  dila- 
pidations, Squire  v.  Archer,  S  r.  907.  ; 
or  for  mefne  profit?  after  jjjgrr.ei.t  in 
ejetf  mcot,  Hd/fift  v.  Morris,  2  Wi!j\ 
11?. 

Neither  can  it  be  brought  in  upon 
covenant  to  render  the  belt  beaft  or 
pay  more/  at  the  plmintifi  e!c&ion, 


BarTres  289. ;  nor  on  a  bond  from  a 
baiiiff  for  his  good  behaviour,  Barnes 
205. ;  nor  on  bond  for  performance  of 
covenants  in  a  leafe,  Barnes  286. 

T'ue  general  rule  is  laid  down  in 
H^lut  v.  the  £.  /.  C:mp.  2  Bur.  1120. 
as  follows :  "  Where  the  fam  de- 
manded is  a  fum  certain,  or  capable 
of  being  afcertained  by  mere  compu- 
tjtici,  without  leaving  any  other  fort 
of  discretion  to  be  exerci  fed  by  the 
jury,  it  is  right  ani  reafbnable  to  ad- 
mit the  defendant  to  pay  the  money 
into  court,  and  have  fo  much  of  the 
plain  tilPs  demand  upon  him  ftrock 
out  cf  the  declaration  :  and  that  if  the 
plaintiff"  ulll  not  accept  it,  he  fhall 
proceed  at  his  peril/* 

In  aiTuaipht  agamlt  a  carrier,  the 
defendant  was  n!!e*ed  to  bring  a  fum 
of  money  into  orurt,  upon  an  affidavit 
that  he  had  pubinl.^d  an  a dver tifement 
that  he  would  not  be  aniwerable  be- 
yond that  fum  without  a  fpecial  entry, 
Hull  on  v.  Bdtany  Him.  BL  299.  «.  kl 
Gunning  v.  Maris*  5  Term  R.  87.  the 
declaration  ftar.i  r£.ic  the  defendant 
was  indebted  in  a  turn  of  Englijh  mo* 
ney  on  bor.d  in  a  fuoi  cf  proclamation 
money  of  Xartb  Carsiiea  (dated  be- 
fore the  American  war)  ;  an  applica- 
tion to  pay  into  court  the  amount  of 
tbe  penalty  in  proclamation  money  was 
difc barged,  proclamation  money  hav- 
ing fince  the  forfeiture  loft  its  value. 
Grofe,  J.  faid,  We  ought  not  to  per- 
mit money  to  be  paid  into  court,  and 

to 
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to  ftay  the  proceedings,  except  where 
the  juftice  of  the  cafe  requires  it ;  and 
this  is  not  fuch  a  cafe. 

In  an  action  on  which  money  can* 
not  be  regularly  brought  into  court, 
(e.  g.  againft  an  attorney  for  negli- 
gence,) if  the  plaintiff  takes  it  out  he 
waives  the  irregularity,  GriJJbs  v. 
Williams,  i  T.  R.  710-  Money  may 
be  brought  into  court  in  actions  upon 


penal  ftatates,  Str.  1217. ;  and  if  two 
penalties  are  fued  for,  the  amount  of 
one  may  be  paid  generally,  StocA  v. 
Eagle,  2  BL  Rep.  1052.  In  an  action 
againft  three,  one  fuffered  judgment 
by  default,  another  was  outlawed,  the 
third  was  not  allowed  to  pay  money 
into  court,  Kaj  v.  Pancbiman,  l  BL 
1029. 


4.     Elliot  vcrfus  Callow. 

[Mich.  9  Ann.  B.R.] 

EFENDANT  brought  money,  viz.  io/.,  into  Though  plain  »ff 
court,  and  had  it  ftruck  out  of  the  declaration.  Af-  »  n <J«luit>  J« ,1C 
terwards  the  plaintiff  fuffered  a  nonfuit ;  and  the  queftion  ^gh^n^'poii 
was,  Whether  he  (hould  be  allowed  to  take  this  money  ?  (hiking  it  our  of 
Etper  Cur.  He  fhali  (a)  j  for  fo  much  die  defendant  has  ad-  the  decUMtion. 

mitted 


D 


(a)  The  plaintiff  is  entitled  to  have 
the  money  out  of  court,  though  he 
proceeds  and  has  judgment  which  is 
arretted,  Fijber  v.  Kitcvingman,  Barnes 
384.  If  a  verdict  is  given  for  the  de- 
fendant, he  may  have  the  money  paid 
in  towards  his  colls,  Barnes  280.  anon, 
but  if  the  plaintiff  is  a  pauper  it  is 
other  wife,  Lee  v.  Holland,  Bunb.  287. 
Confequently  the  plaintiff  is  in  all 
cafes  entitled  to  the  furplus,  if  any, 
after  deducting  colts.  Money  paid 
into  court  under  a  rule,  being  a  pay- 
ment on  record,  the  party  can  never 
recover  it  back,  though  it  afterwards 
appear  that  he  paid  it  wrongfully. 
Per  B uller,  J.  Malcolm  v.  Fullarton^ 
a?-.  £.648. 

Jn  Cromp  Prac.  147.  it  is  laid  down, 
that  if  the  plaintiff  declares  in  affump- 
fn  on  an  agreement,  and  defendant 
pays  money  into  court,  he  admits  the 
agreement,  if  the  declaration  is  upon 
the  agreement  only  ;  but  if  there  are 
other  counts,  he  may  pay  money  into 
court  on  one  of  thole  counts,  ana  then 
he  will  not  admit  the  validity  or  ex- 
tent of  the  agreement.  In  Banougb 
v.  Skinner,  5  Bur.  2639.  being  an  ac- 
tion againft  an  auctioneer,  for  a  depofit 
upon  a  void  fale,  the  defendant  hav- 
ing paid  money  into  court,  the  court 
were  clear  with  the  plaintiff  as  to  the 


merits,  and  thought  the  defendant  had 
acknowledged  bimfelf  to  be  liable  to  the 
action  by  paying  money  into  court. 
In  Cox  v.  Parry,  1  T.  R.  464.  the  de- 
fendant paid  money  into  court  upon  an 
action  on  a  policy  of  infurance ;  the 
plaintiff  proceeded  to  trial,  and  ob- 
tained a  verdict  for  a  larger  fum ;  but 
the  court,  on  a  motion  for  a  new  trial, 
were  of  opinion  that  the  policy  was 
void;  whereupon  a  queftion  arofe. 
Whether  the  defendant,  by  -paying 
money  into  court,  had  not  precluded 
himfelf  from  making  the  objection  ;  as 
to  which  it  was  held,  that  paying  mo-- 
ney  into  court  admits  the  plaintiff  has 
a  right  to  maintain  the  action,  and 
reduces  the  queftion  (imply  to  the  quan- 
tum of  damages  which  he  is  entitled 
to  recover.  In  that  cafe,  if  the  de- 
fendant had  not  paid  money  into  court 
the  plaintiff  muft  have  been  non- 
fuited,  he  has  admitted  that  the  plain- 
tiff is  entitled  to  maintain  his  action 
to  tbe  amount  of  t  bat  fum;  but  nothing 
more.  He  does  not  vary  the  con- 
ftruction  and  import  of  the  policy 
fo  as  to  entitle  the  plaintiff  to  re- 
cover beyond  that  extent.  Jn  Jenkins 
v.  Tucker,  H.  BL  90.  the  defendant 
having  paid  money  into  court  de- 
murred to  the  evidence,  which  Lord 
Lougbborougb  faid  ftruck  him  as  very 
4  abfurd. 
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mittcd  to  be  due,  and  fo  much  he  has  a&ually  paid  him  ; 
vide  Rep.  B.R.  and  if  the  caufe  had  gone  on  to  trial,  there  muft  have 
^Bawa  **en  a  vcrc*^  f°r  ^c  Pontiff  as  to  fo  much ;  for  this  is 
484!  Prad.  admitted  to  be  due,  and  paid  down  as  the  plaintiff's  mo- 
Reg.  *5o.  c»f.  ney ;  otherwifc  perhaps  of  money  paid  into  court  by  way 
ofPwcC.B.36.  0f  tender     if  a  man  pleads  a  tender  W  uncure  prift*  and 

pays  the  money  into  court,  and  the  plaintiff  takes  iflue  on 

the  tender,  and  it  is  found  againft  him,  the  defendant 

(hall  have  the  money.     Sty.  388. 

abfurd,  fince  the  defendant  admits  a  v.  Hudjin,  id.  ibid. ;  or  juror  is  with- 
caufc  of  a&ion,  fo  that  tkere  can  be  no  drawn,  *  Stodbart  v.  Jobnfon,  3  T.  R. 
fuch  a  thing  as  a  nonMt  (i),  and  alfo  657. ;  he  is  not  allowed  any  coils.  If 
becaufe  it  was  for  the  jury  to  deter-  the  defendant  pay  the  money  on  par- 
rrrine  upon  the  quantum  of  damages,  ticular  counts,  the  plaintiff,  on  taking 
If  the  plaintiff  takes  the  money  out  of  it  out,  is  in  the  King's  Bench  only  en- 
court  in  the  firft  inftance  he  is  entitled  titled  to  his  cofts  on  thofe  counts,  Bailie 
to  coils  up  to  the  time  of  paying  v.Cazeiet^T.  R.  579.  The  contrary 
it  in.  Where  he  proceeds  after-  was  ruled  in  C.  B.  Hellicr  v.  Haffett, 
wards,  but  difconunucs  or  accepts  the  Barnes  286.  The  plaintiff  muft  rive 
money,  &c.  before  trial,  he  is  entitled  the  appointment  for  taxing,  Kabeu  v. 
to  coils  to  the  time  of  paying  it  in,  Hmdfen. 

and  the  defendant  to  fobfeqent  cods.        The  Court  of  King's  Bench,  in  a 

Barnes  280,  282,  284,    287,    357.  cafe  where  the  adion  was  attended  with 

Hartley  v.  Battfi*t  1  T.  R.  629. ;   but  oppreffive  circumftances,  allowed  the 

if  he  proceeds  to  trial,  and  a  verdid  debt  to  be  paid  into  court  without  cofts, 

goes  againft  him,  Steven/on  r.  Tor he %  John/in  v.  Hudditcb,  1  Bur.  578. 
4  T.  R*  10. ;  or  he  is  nonfuit,  KabeU 

(1)  %u*  &  vide  KMbdir.  Huijni,  mfreu 
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I.     Panton  verjits  Hall. 
[Trin.  iW.&M.  B.  R.    Rot.  130.] 


A  Judgment  in  debt  was  recovered  againft  A.  and  JB.9 
■**    and  a  fcire  facias  awardbd  againft  the  tertcnants  and 


JucgnKnr 
ag.11  nit  two; 

a^iJoft  one,  in.  t'ic  nc*r  °f  &•  ^ nc  flicriff  returned  a  fcire  feci  as  to  the 
v>fe  pod  60 1.  heir,  and  returned  feveral  perfons  textenants  in  ba/Iivafua, 
s^c?  c  'th  6"  warnc<^  \  they  appear  and  plead  in  abatement,  no  fcire  fa* 
105.  Vide  Co.  ciat  hni  been  awarded  againft  A  The  plaintiff  replied, 
E»t.  611.  a.  that  he  at  fuch  a  time  fued  out  *  fcire  facias  againft  A.%  and 
loRvlaAb  '"**  *et  lt  ^or*'  ^is  ^plication  was  ncld  naught  on  demur- 
^Uw'iii^sVc.  rcr,  for  a  fcire  facias  is  a  judicial  writ,  and  muft  purfue 
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the  nature  of  the  judgment ;  therefore  as  the  judgment  is 
joint,  fo  ought  the  fcire  facias ;  whereas  here  they  are  as 
feveral  independent  fuits.  2  Ro.  276.  20  H.  7.  3.  Cro. 
Oar.  517. 

2dlj^.The  return  is  ill,  for  it  fliould  not  be,  that  A.,  B.f  Return  of  fci. 
and  C.  are  tenants  of  lands  in  ballivafua,  but  A.,  £.,  and  ^*ai^ft  J^ 
C  are  tenants  of  all  the  lands  in  ballivafua.  ^  0J  z™£t  ter*- 

tenants  in  balliva  fua.    Heme  326.    2  Brownl.  392* 

2.     TullyV  Cafe. 
[Hill.  6  WO!.  3.  B.  R.] 

¥  N  error  to  reverfe  a  fine,  though  in  ftridnefs  of  law  a  Error  to  re*eifr 

A  fcire  feci  being  returned  againft  the  conufees,  is  fuffi-  J^cJ^f!^ 

cient ;  yet  for  fear  of  purchafers,  and  in  favour  of  them,  vide  Hard.  163! 

there  (hall  be  z  fcire  facias  againft  the  tertenants.  Comb.  31s. 

Dyer  321*    Co* 
Ent.  233.    Cro.  £1.  474,  739.    Mo.  524* 


3.     Hardifty  verfus  Barny. 

[HUl.  7  Will.  3.  B.  R.] 

iFa  judgment  be  above  ten  years  Handing,  the  plaintiff  whew  fcire  ft. 
*  cannot  fue  a  fcire  facias  without  motion  in  court  (*);  if  ^J^So©*^ 
under  ten,  but  above  feven,  he  cannot  have;  *  fcire  facias  waere  without, 
without  a  motion  at  fide-ban     Note :  If  after  fuch  mo-  s.c. Comb.  356. 
tion  and  judgment  revived  by  fcire  facias \  the  defendant 
dies  before  execution,  the  plaintiff  muft  fue  a  new  fcire  fa- 
cias,  but  may  have  it  without  motion  \  for  the  judgment 
was  revived  before.  Per  Cur.   . 

(a)  In  Coyfgaine  v.  Fly,  2  Bl.  Rep.  out  a  fci.  fa. ;  but  execution  only  to 

995.,  on  a  judgment  of  above  twenty  ifluc  on  a  return  of  fcire  feci,  or  an  af- 

years  old,  and  in  B agnail  v.  Gray,  id.  fidavit  of  perfonal  fervke  on  the  de- 

1 140.9  on  a  judgment  of  ten  years  old,  fendanu 
the  Court  of  C.  B.  gave  leave  to  fue 


4.     Anonymous*  [  599  ] 

[Trin.  8  WiU.  3.  B.  R.] 

IN  C;  B.  theretis  but  out  fcire  facias  {b)9  and  upon  nihil  Ru!c  &*  fc«n« 
returned  execution.    In  the  King's  Bench  there  are  two  ?nu^  ^/^ 
fcire  facias* *  and  two  nihils  returned,  and  heretofore  both  Fared.  5, 6,  ^ 

(6)  On  which  thert  muft  be  fifteen  d?ys  between  the  tefte  and  return,  Imp. 
C.B.  513. 

were 
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56,68, 60,  138.  were  fued  out  together  by  making  the  tefie  of  the  lecond  as 
6  Mod.  S6,  &    jf  jhg  fipft  were  returned  5  but  now  the  Court  made  a  rule 

€*£*&!*$£  tnat  ^^  wo^d  not  be  fued  out  together,  but  the  firft 
4*s.  Pnc.Reg.  ihould  be  duly  returned  before  the  fecond  (hould  be  fued 
495-  out,  and  tljat  the  fecond  (hould  be  tefted  the  day  of  the 

return  of  the  firft. 

5.     Lugg  vcrfus  Goodwin. 

[Mich.  10  Will.  3.  B.R.   1  L&.  Raym.  393.  S.  C] 

AgaSaft  principal  fL  Scire  facias  upon  a  judgment  againft  the  principal  dc- 
fciitfaea^m^  fendant  was,  in  bac  parte.  Et  per  Holt ,C-  J.  on  fearch 

Faftfl.  4.  s.  a  of  precedents  •,  where  it  is  againft  the  defendant  himfclf, 
Cafe  B.R.  214.  jt  (hould  be  in  bac  parte  2  where  againft  the  bail,  in  em 
parte  {a\  and  tliis  will  reconcile  the  precedents. 

(a)  In  bac  parte  againft  bail,  ruled     the  mod  proper,  Lord  Raym.   53a* 
to  be  fufficient,  aod  (aid  by  Holt  to  be    Bringar  v.  Allanfw. 


6.   Anonymous. 

[Trin.  11  Will.  3.  B.R.] 


A   Capias  md  fatisfaciendum  againft  the  principal  in  order 
ft>s  to  charge  the  bail  muft  lie  four  days  exdufive  in  the 


Scire  facias 
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hands  a  convent-  flierifPs  office,  but  there  is  no  fet  time  for  a  fcire  facias* 

•at  time    B»r.  Same  rule  laid  down  Mich.  10  W.  3.  B.  R.     But  a  Jcire 

,3*°*  facias  againft  bail  muft  lie  a  convenient  time,  and  the  firft 

Jcire  facias  may  be  antedated  even  in  term-time,  per  Clarke 

fecondary.     Sed  per  Holt,  C.  J.  It  cannot  be  antedated 

where  it  iflues  by  rule  of  Court  (4). 

(£)  The   Court  will  not  examine  1  BL  393.    Thtfire  facias  muft  lie  in 

whether  a  ca.  fa.  be  actually  returned  the  office   four  days,  Agr.  Millar  v. 

before  the  iflbing  of  the  fit.  fa.  the  Gar  raw  ay,  3  Bar.  1723.     R.  that  it 

leaving  it  in  the  fhenflf  's  ofhee  is  a  muft  lie  in  the  office  the  laft  four  days 

notice  to  the  bail  that  the  plaintiff  will  before  the  return,  Forty  v.  Hermcr% 

proceed  againft  the  perfon  of  the  de-  4  T.  R.  583. 
fendant,  Hunt  v.  Cox,  3  Bur.  1360. 


7.     Goodwin  verfus  Peek. 

[Mich.  11  Will.  3.  B.  R.    Comyns  53.  S.  C] 

Fifceen  days  in-   *p  H  E  firft  Jcire  facias  was  tefted  the  24th  day  of  Ocfo- 
ufetf^Ta'nd  her*  and  rcturnablc  the  31ft  day  of  October;  the  alias 

rettrn  of  l«ft,      was  tefted  the  fame  day,  returnable  the  7th  day  of  Novtm- 
fufficicnu  Vide  bcr  j  Shower  obje&ed,  there  ought  to  be  fifteen  days  ex- 

cluGvc 
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cluGve  between  the  tefte  of  the  firft  and  return  of  the  laft.  poft6oi.  iLutw. 
But  the  Court  held,  that  here  being  fifteen  days  inclufive,  **6.^c'.Cartb. 
it  was  very  well,  and  the  pra&ifers  agreed  it.  Vide  2  Jones  468.  Cafes  b.r! 
228.  (a)  "5-    H0U759. 

v   '  Str.  1139. 

[a)  Vide  Pealev.  Watfon,  2  BL  Rep.     between  the  tefte  and  return  of  the  feu 
922.  Four  days  exdufive  are  fufficienc   fa.  when  the  proceedings  are  by  bill* 

8.     Pro&or  verfus  Johnfon.  [  600  ] 

[Pafch.  13  Will.  3.  B.R.     1  Ld.  Raym.  669.  S.  C]  ™w.3 i%*]°°' 

|^\N  a  judgment  in  ejeflment  in  C.  J3.,  a  fcire  facias  Scire  facias  H« 
^^  was  brought  againft  the  cafual  ejeftor,  fuggefting,  f^*^^ 
that  fince  the  judgment  A.  and  B.  ingrejft  funt  &  modo  te-  Ante'i^sT*" 
nent.  And  on  demurrer,  judgment  given  quod  haberet  exe- 
cution.,  and  upon  this  award  of  execution  a  writ  of  error 
was  brought  in  E.  R.,  where  the  objection  was,  that  a 
Jcire  facias  lay  not  on  a  judgment  in  eje&mcnt  \  for  at 
common  law  it  lay  only  in  real  a&ions ;  and  the  ftatute 
gives  it  only  in  perfonal.  Vide  2  Injl.  469.  Et  per  Holt% 
C.  J.  1  ft,  At  common  Jaw  there  was  a  fcire  facias  on  a 
judgment  in  real  and  mixed  adions.  It  lay  on  a  judgment 
in  affize,  for  the  land  was  bound  by  the  recovery,  which 
was  a  good  title,  and  there  was  no  other  way  to  execute 
the  judgment  upon  change  of  parties,  as  there  was  in  cafe 
of  judgment  for  debt  and  damages,  where  debt  lay  on  the 
judgment. 

adly,  The  fcire  facias  may  either  be  general  againft  all  Writ  general, 
tertenants,  or  againft  the  tertenants,  naming  them  (b). 

3dly,  That  ft  rangers  may  falfify,  but  thofe  that  claim 
under  the  judgment  are  eftopped  and  bound  by  the  judg- 
ment. 

{6)  In  Comb.  282.  it  is  faid,  that  if  a  perfon  undertakes  to  name  them,  he 
mull  be  Aire  to  name  them  all. 


9.     Withers  verfus  Harris.  !'£?*«. 

33*.  p.  6.    Far. 

[Mich.  1  Ann.  B.  R.     (Vide  this  cafe,  tide  Ejtfiment,  pi.  11.)  50,64.    3Salk. 

2  Ld.  Raym.  806.  S.  C.J  3*9-    Holt  77, 

265. 

I T  was  faid  by  Holt9  C.  J.  I  am  not  fatisfied  with  the  whether  fcl* 
*   opinion  of  my  Lord  Coke  on  Well.  2.,  that  at  common  £""  l%  in  ?*- 
law  no  fcire  facias lay  on  a  judgment  in  a  perfonal  action,  fore  vvcit  2, 
till  Hreft.  2.,  for  the  vroxtejtve  alia  qtt&cunq;   irrotulata 
came  after  contratlus  and  conventiones,  and  therefore  can- 
not be  conftrued  of  judgments  \  but  the  law  has  been  other- 
wife  taken,  and  I  mud  fubmit,  it  is  plain  it  lay  on  a  judg- 
ment iu  annuity. 


6°°    %&J3  9tln  jracfajer. 


/^N  a  recognizance  taken  in  B.  J?.,  the  fare  facias  mail 
^^  be  brought  in  Middlefex  ;  for  the  recognizances  there 


Jt,Bte,ft#  *<>•     Shuttle  verfns  Wood. 

Port  659.  6  Mod  J 

X£l$l  Ct  •       [Mich.  2  Ann.  B.  R.] 

612. 
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brought  in  M;d-  are  not  obligatory  by  the  caption,  but  by  their  being  en- 
dkfex,  and  not  tered  of  record  in  the  court  \  fo  it  is  of  debt :  But  on  a  re- 
X286hef^  Lev*  co?mzance  *n  £'  &•>  iht  fcire  facias  may  be  laid  in  the 
*35>  *45-  c«>.  county  where  the  caption  was,  or  in  Middhfex  where  it  is 
Jac.  331.  Hob  filed ;  for  it  is  a  record  by  the  caption^  and  becomes  im- 
1 9Cto  ft7n  "'  mccnatcty  obligatory,  and  therefore  may  be  brought  there, 
Barnes  96.  and  it  is  alfo  tiled  at  Wrfminfier  in  C.  it,  and  there  re- 

a  a.  Rep.  7*9.    mains  of  record.    Vide  A.  12.  1  Cro.  212.  Hob.  10c. 
x  Bur.  409.  ^  yj 

%  Cromp.  Prac.  81. 

[601  ]  ii.    Adams  and  Tertenants  of  Savage. 

S,  C.  1  Salk.  40. 

md  poft  679.  [Mich,  x  Ann.  B.  R.     z  Ld.  Raym.  12c*.  S.  C] 

6  Mod.  134,199,  ** 

226.  3Salk.32i.    Hoki79     LiUy  Ent.  39$. 

T"**?Jntlre"  A  N  adminiftrator  brought  a  yKr*  /iriiw  on  a  judg* 
I^anoS  .  ment  recovered  by  his  inteftate  againft  H,  and  the 
in  a  plea  which  writ  was  general  agaiiifl  fuch  as  were  tenants  of  the  land 
goes  to^one  p«t^  cf  jfm  at  fa  time  of  the  judgment.  The  (heriff  returned 
59/."  pi*.  °ie  federal  tertenants  warned ;  among  the  reft  one  A.%  feifed 
a  Stand.  23.  of  a  mefiuage  and  of  a  manor  called  D.  The  tenants  ap- 
6*Mod  *S'  V****  and  all  join  in  this  plea,  viz.  that  J.  S.  is  feifed  of 
I9£.  '  34>  the  freehold  of  the  manoT  of  Z).,  &  petunt  judicium  de  breviy 
l&  quoad  breve  UL  cajfetur.  Et  per  Curiam  the  plea 'was 
held  ill ;  and  refolvcd, 

ift,  That  the  tertenants  cannot  join  in  this  plea,  be- 
caufe they  are  feverally  returned,  one  for  one  part,  and 
another  for  another. 
Where  non-te-  2dlv,  This  is  pleading  a  non-tenure  by  implication  as  to 
ri^HT*  ^Laii  *^c  manor  °f  &•  ^ow  m  a  fdre  facias  on  a  judgment  in 
•rfpeciaUy.  *  debt,  or  any  perfon;;!  a&ion,  the  defendant  cannot  plead 
Vide  ante  569.    non  tenure  generally,  becaufe  it  is  contrary  to  the  return  of 

5  Uv '  V*  5°*   **  tocriff,  ^ut  ne  maY  P^ad  a  fpecial  non  tenure  in  fuch 

6  Mod  aa2S6.      cafe  ;  and  fo  the  law  is  now  after  long  and  great  difficulty 

1  Keb.  55,  310,  fettled.  3  Cro.  872.  8  E.  4.  19.  9  H.  5.  11.  But  in  a 
3Keb35s"  6  6  fcirefacxas  f°r  execution  in  a  real  a£tion,  the  defendants 

'  may  plead  a  general  non  tenure ;  becaufe  their  freehold, 
which  is  much  favoured  in  law,  is  in  queftion. 

2  Saund.  23.  3illy,  The  tertenants  in  this  cafe  may  plead  there  be 
1  Mod.  29.  other  tertenants  not  named  in  the  fame  county,  and  pray 
I  Kedb.4529»  &c  judgment  if  they  ought  to  anfwer,  quoufque  the  others 
Mo  525.          be  fummoned,  but  ought  not  to  pray,  quod  breve  caffetur  g 

for  the  Court  ought  never  to  abate  the  writ,  but  where 
the  plaintiff  can  have   a  better  writ;  otherwife  if  the 

writ 
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writ  had  bcrn  particular  in  naming  the  tenants*  Vide 
2  Saund.  Jeffreyfon  verfus  Davfon,  a  good  precedent : 
And  they  leemed  to  doubt  whether  the  tertenants  could 
plead  other  tertenants  not  warned  in  another  county  {a) ; 
and  the  Chief  Juftice  cited  Chven  104.,  that  tenant  for 
years  maybe  a  good  tenant  to  pler«d  in  bar  to  *  fcire  facias 
to  a  perfonal  action  where  damages  are  recovered,  but  not 
in  a  real  a&ion.  Vide  Co.  Ent.  702,  624..  2  Cro.  506. 
Cro*  EL  740.  2  Sound.  8.  Palm.  24 1 •  2  Ro.  Rep.  53. 

[a)  It  has  been  decided  that  they    ter%  2  Vent.  104.     4  Sac,  ^£.419. 
fiuy  fo  plead,  vide  Prynne  v.  Slaugb-     Clift.  672. 

1 i.    Ball  v^j  Manucaptors  of  Ruflel.  [  602  ] 

[Trim  4  Ann.  B.  R.     2  Ld.  Raym.  1176.  S.  C] 

&C  IRE  facias  againft  bail,  fetting  forth,  quod  cum  que-  Scire  fccUt  00 
^     r«i.r  recuperaffet  againft  one  Ruffel%  and  the  defendants  jxcogniwnce  o£ 
dtvenerunt  plegii,  that  he  Ihould  either  pay  w/yj  reddere  %^^^^i 
prifona  Marefc.  MarefchaU  noftr*.     The  defendant  prayed  defendant  did 
oyer  of  the  recognizance;  and  that  was,  that  he  fhould  not  pay  nor  «n- 
pay,  vel  fe  reddere  prifothv  Marefchalli  Marefchalfia  dominie  MaSf.  noftia*'" 
regina  coram  ipfe  regi;tj,  quo  leBo  &  audit.,  the  defendant  fufficient.    vid§ 
pleaded,  that  there  was  no  capias  ad  fatisfaciend.  returned  Ut*«  I273- 
againft  the  principal ;  the  plaintiff  replied,  there  was  a  ca- 
pias ad  fatisfaciend.^  and  fet  it  out ;  the  defendant  demur- 
red.    It  was  objefted  by  Penge/fy,  that  the  oyer  given  was 
defective,  not  (hewing  of  what  term  the  recognizance  was, 
fo  that  it  did  not  appear  to  warrant  the  fcire  facias^  or  that 
it  is  what  the  fcire  facias  is  brought  upon  :  That  the  capias 
(et  forth  appears  to  have  but  four  days  between  the  tefle 
and  return,  and  that  there  is  no  breach  affigned  by  the 
fcire  facias j  for  the  render  by  the  recognizance  ought  to 
be  to  the  marfhal  of  the  King's  Bench  prifon ;  but  the 
breach  is,  that  he  did  not  render  himfelf  prifona  Maref- 
challi Marefchalfia  no/lra,  which  is  the  prifon  of  the  palace. 
Vide  10  Co.  68.  b.  Thef.  Br.  233,  N.  Br.  251.  J.  5  E.  3. 
c.  8.,  and  Spelm.  Glojf.  in  hoc  verbo.     To  this.it  was  an- 
fwered  and  refolved  by  the  Court, 

lit,  That  though  the  oyer  be  imperfeft,  yet  there  is  no 
variance  between  the  fcire  facias  and  recognizance,  and 
fince  they  agree  together,  the  recognizance  is  a  fufficient 
ground  for  the  fcire  facias ;  but  the  defendant  fhould  not 
have  gone  on,  but  infifted  upon  his  want  of  oyer. 

2dly,  There  ought  to  be  eight  days  between  the  tefle  and  Eight  days  muft 
return  of  the  capias  ad fatisfaciendum  againft  the  principal,  £(£"*!*"  thc 
by  the  pra&ice  and  courfe  of  the  Court;  and  if  thc  de-  0f capbs aTf™ 
fendants  had  moved  for  the  irregularity;  the  Court  would  thhe.  againft  the 

have 


6o2 


Scire  JFacfa& 


principal  in  order  tare  helped  them :  But  in  point  of  law,  the  procefs  of  this 
^charge  the      QOUTt  may  fee  returnable  de  die  in  diem,  especially  into 
Middlehx ;  and  therefore  they  (hall  not  take  advantage  of 
this  which  is  but  an  irregularity,  upon  demurrer. 

3dly,  All  other  marihalfeas  were  derived  from  the  Earl 

Marihal  of  England,  and  the  Marihal  of  the  Houfhold  is 

never  filled  Marefchallus  Marefchalft*  noftra  ;  and  this  be- 

Qjb  Mod.  ing  *  fcire  facias  on  a  recognizance  of  bail  taken  here,  the 

Mod.Cafet  marihal  here  muft  be  intended  the  marfhal  of  this  Court. 


Vide  ante  599. 

pL  7.  439. 

Fared.  40,  96, 

138.     1  Lutvr, 

«6. 

U. 

146* 


Judicium  pro  quer. 


[603] 

S.  C.  ante  89, 

402.     Fa:efl.  3. 

Cauth.  4^7. 

3  Salk.  369.     Lilly  Ent.  2*5,  403 


13.     Attwood  verfus  Burr. 

[Pafch  5  Ann.  B.  R.    2  Ld.  Raym.  1252.  S.  C] 


Judgment  on  a 
Scire  facias 
againft  bail,  re- 
▼erfed  for  want 
of  wairantof 
attorney.  5  Mod. 
397.  called  Att- 
wood verf.  Duel). 
1  Salk.  89,  402. 
6  Mod.  304. 
Comber  b.  149, 
161. 


A  "Writ  of  error  was  brought  upon  the  award  of  execution 
**  on  1  fcire facias  again  ft  bail,  and  thereupon  the  record 
of  the  judgment  againft  the  principal  was  alfo  returned. 
It  was  affigned  for  error,  that  the  fcire  facias  was  fued  out 
and  profecuted  by  J*  S.  his  attorney ;  but  no  warrant  of 
attorney  entered  ot  record.  It  was  anfwered,  that  J.  5. 
appears  to  have  been  the  attorney  in  the  principal  caufe, 
and  in  that  to  have  had  a  warrant,  but  the  Court  reverfed 
the  judgment;  for  the  record  againft  the  principal  need 
not  have  been  certified  upon  this  writ  of  error,  and  the 
fuit  againft  the  principal  was  another  diftin£t  fuit ;  there- 
fore there  ought  to  be  a  particular  warrant  of  attorney  for 
this  fcire  facias  againft  the  bail,  and  this  warrant  ought  to 
be  entered,  not  before  the  writ  fued ;  for  any  body  may 
fuc  out  the  fcire  facias ;  but  upon  the  return  thereof,  for 
then  the  fuit  commences  (a). 


(a)  R.  That  it  is  fufficient  if  the 
warrant  of  attorney  be  entered  of  the 
term  the  placita  is  of,  though  the  writ 
is  returnable,  and  the  party  appears 
the  preceding  term,  Henriques  and  others 
V.  the  Dutch  W,  /.  Com.  2  Ld.  Raym. 
1532.  2  Str.  807.  Vide  Richards  v. 
brown,  Doug.  113.     Vide  flat.  25  G.  3 . 


c .  80./  13  to  19.  k/ci.fa.  is  an  ac- 
tion, Co.  Lit.  290.  h.  Tre-vihan  v. 
Lawrence,  2  Ld.  Raym.  1058.  Barlow 
v.  Evans,  1  Wdj\  98.  Grey  v.  Jones* 
2  ffflf.  25 1 .  Pultney  v.  Town/on,  x  Bl. 
Rep.  1277.  Fenna  v.  Evans,  1  T.  R. 
267. 


14.   Anonymous. 

[Pafch.  5  Ann.  B.  R.] 

IfJ  the  cafe  of  the  king  there  need  not  be  znj  fcire  facias 
after  the  year. 


(    &>4    ) 


Service  am  Attft  %£t£r 

3  Lev.  xx.  4C0U 


8,  9,  *c. 


Tomkins  w/yfo  Crocker. 

[Pafch.  2  Ann.   B.  R.    2  Ld.  Rayra.  860.  S.  C.  with  other 
points.] 

IN  replevin^  the  defendant  made  conufance  for  fealty,  ^^^J 
*    rent,  and  fuit  of  court,  and  the  fuit  of  court  was  laid  0fa  manor  twice 
to  be  fuit  to  the  court  of  a  manor  twice  a  year.  The  plain-  *  year.    Canh. 
tiff  confefling  a  tenure  by  fealty  and  rent,  traverfed  the  te-  ^^^^fn 
nure  by  fealty  and  rent,  and  fuit  to  the  court  of  the  manor  b.  r.  369.  Holt 
twice  a  year.     The  jury  found  there  was  but  one  free-  4  5*-    *L«tw. 
holder  tenant  of  the  manor,  and  that  time  out  of  mind  an  L2c"Man,  aL°* 
ancient  court  had  been  held  before  the  fteward,  and  that  67. 
fevcral  freeholders,  tenants,  did  fuit  to  it,  and  that  the 
plaintiff  held  by  the  fervice  of  doing  fuit  ad  cur.  man.prad. 
bis  in  anno  apud  man.  prad.     Mr.  Raymond  objected,  that 
the  court  found  by  the  jury  is  not  the  court  claimed  by 
the  conufance 5  for  curia  manerii  is  the  court-baron,  which 
is  incident  of  common  right,  and  therefore  no  title  need  be 
made  for  it,  nay  it  cannot  be  prefcribed  for ;  whereas  this 
court  here  found  is  a  fpecial  cuftomary  court,  for  which 
he  ought  to  make  title  in  his  conufance,  and  not  a  curia 
manerii.     Vide  I  Injt.  58.  2  Inft.  99.    1  Injt.  268.  Noy  20. 
fit  per  Holt ,  C.  J.  and  Poivell,  J.  Asa  court  of  pie-pow- 
ders may  be  to  hold  plea  of  things  out  of  the  market,  and 
et  is  a  court  of  pie-powders ;  fo  may  a  court  of  a  manor 
e  more  than  a  court  for  fuitors  every  three  weeks,  and 
et  be  a  court  of  a  manor :  There  may  be  a  manor  court  to 
e  held  before  the  fteward  bis  in  anno.     Vide  l  Leon.  316, 
And  it  is  to  inquire  of  arrearages  or  rents  and  fervices: 
And  the  fuit  to  fuch  court  (hall  be  intended  by  refervation 
before  the  ftatute  of  quia  emptores  terr.     Vide  12  H.  7.  18. 
One  that  is  not  refiant  may  be  bound  to  do  fuit  real \  for 
it  (hall  be  intended  a  fuit-fervice  refcrved  on  creating  the 
tenure :  And  the  Court  held  in  the  principal  cafe,  that  the 
iuit  fet  forth  in  the  conufance  was  exprefsly  found  by  the 
fpecial  verdift  (a). 

[a)    It  appears   by   the   report   in     the  ifTue  for  the  defendant  in  totidem 
J-ord  Raymond,   that  the  jury   found     verbis. 


(    6o5    ) 


7%TJX  &efllona  General  an*  jiliwrter, 

477»  479»  4k>» 

481,490,491,  ____ 

494.     5  Mod.  ibmb*™— — . 

329.     2  Hawk. 

P.  C.  cap.  S.  and 

siTcafi^"      !•    The  £*,£  of  the  Parijb  gfKing-Langley. 

[Trin.  11  Will.  3.  B.  R.     1  Ld.  Raym.  481.  S.  C] 

Appeal  may  be  A  Motion  was  made  to  quaih  an  order  of  feffions,  becaufe 
.sojourned  from    **    the  juftices  had  adjourned  the  appeal  fronHonc  fef- 

SJ>s,»,aToth^.  fl0ns  to  anotncr>  and  fo  *c  determination  upon  the  ap- 
vide  ante  49/! .  *  peal  was  not  at  the  next  quarter-feffions :  Sednon  allocatur  ; 
Poft  606, 608.  for  the  appeal  mud  be  lodged  at  the  next  quarter-feffions  ; 
B'ltUfia 'set  7et  when  lt  IS  lodgcdi  the  juftices  may  adjourn  it.    Per 

and  Rem,  120,    Cur* 
114. 

2.     Inter  The  Parifhea  of  Lingfield  and  Battle* 

[Pafch.  1  Ann.  B.  R.] 


Seflions 
be  entered 


cannot  /^APTION  of  an  indictment  of  feffions  w2S,Jeffio 
ed  as  i  V»  tent,  vicefimo  &•  vicefim*  otfavo  die  Julii,  &e.  Etper 
SX  ^Ante  Ho/*> c-  J-  h  w  nzMgYiU  for  though  a  feffions  may  adjourn 
494.  Poft  606,  from  one  day  to  another,  and  fo  fit  by  adjournment,  yet 
6o8,s,c'    Set-  it  muft  not  appear  in  a  lump,  as  fitting  three  days  toge- 

*n      cm.  143.    ^^  ^ut  Jijjjjj^jy^ 

3.     Domina  Regina  verfus  Savin. 

[Pafch.  2  Ann.  B.  R.     2  Ld.  Raym.  871.  S.  C] 

Seflions  cannot     A  N  order  of  feffions  was  made,  that  the  clerk  of  the 

snake  an  order  to  /I    peace  (hould  profecute  an  indictment  of  barretry 

%ri£*oZ™f°lht  found  againft  J.  S.,  and  that  the  charge  be  allowed  out  of 

county-ftock.     the  county-ftock.      Note:  By  43  E/iz.  c.  2.,  the  juftices 

have  power  to  difpofe  of  the  furplus  to  charitable  ufes ; 

upon  which  claufe  it  was  offered  to  maintain  this  order : 

But  the  Court  faid  this  was  not  to  take  place  out  of  the 

furplus,  but  out  of  the  original  (lock ;  befides,  a  gift  of 

lands  to  raife  money  to  profecute  offenders,  would  not  be 

good  as  a  charitable  ufe  (a). 

(a)  Particular  provifion  is  made  for  provifion  for  the  profecmion  of  infe- 
the  expence  of  profecmion  in  cafes  of  rior  offences.  By  Hat.  12  G.  2.  c.  29. 
felony  by  25  G.  2.  c.  36.  27  G.  2.  c .  3.  f.  6.  the  treafurers  of  counties  are  di- 
18G.3.C.  19.  but  there  is  no  general    reded  to  pay  the  money  railed  by 

count/ 


4feeffcott*  (fceftetal  anD  &uattet  $  605 

tonnty  ratesj  according  to  the  direc-  Upon  which  it  has  been  ruled,  that 

tion  of  the  general  quarter-feulons  for  the  quarter- feflions  may  order  a  Aim 

the  f)orpofes  in  the  a&s  there  recited,  of  money  to  be  paid  for  cOntefHng  the 

and  for  any  other  ufes  or  purpofes  to  legality  of  a  fine  impofed  on  the  county, 

which  the  public  ftock  of  any  county,  Rex  v.  Inhabitants  cf  EJfcx,  4  T.  R. 

&r.  is  or  (hall  be  applicable  by  law,  591. 

4.    Anonymous*  [  606  ] 

[Mich.  2  Ann.B.R] 

\KT H E N  a  ftatute  gives  a  penalty  to  be  recovered  be* 
*  ^     fore  juftices  of  peace,  and  j*refcribes  00  method* 
it  ought  to  be  by  bill.     Per  Holt,  C.  J. 

5.  Inter  The  Inhabitants  of  St.  Andrew's  Hoi-* 
born  and  St.  Clement  Danes. 

[Mich.  3  Ann.  B.  R.] 

T  T  PON  a  certiorari the  following  orders  were  removed  Scffioniniajr«f«r 
U   into  B.  R.  ift,  An  order  made  at  the  general  quarter-  ^^^Jf* 
feflions  of  Middlesex ,  1 704,  which  recited  an  appeal  made  fame  fc&ona. 
at  the  general  feflions  of  the  peace  for  the  fame  county  in  Ante  494, 605. 
September  1704,  by  the  parifh  of  St.  Clement  Danes,  again  ft  Po£  6o^7#5^ 
an  order  of  two  juftices,  to  remove  one  Mary  Gear  from  6 Mo*.  187. 
•  St.  Andrew's  Holborn  to  St.  Clement  Danes,  as  the  place  of 
her  laft  legal  fettle  merit ;  and  that  it  was  thereupon  or- 
dered, that  the  faid  appeal  fhould  be  determined  fuch  a 
day  this  feflions,  and  that  the  churchwardens,  &c.  of  St. 
Andrew's  Holborn  (hould  then  attend,  and  then  went  on 
and  ordered,  That  forafmuch  as  it  appeared  to  the  Court 
upon  oath,  that  a  copy  of  the  faid  recited  order  was  ferved 
\ipon  the  churchwardens,  &c.  of  St.  Andrew's  Holborn ; 
and   for   that   the   churchwatdens,  &c.  of  St.  Andrew's 
Holborn  had  negle&cd  to  attend,  the  Court  allows  the  ap- 
peal,    sdly,  An  order  which  recited.  That  whereas  the 
churchwardens,    t&c.  of  St.  Andrew's  Ho/born,  had  then 
paid  in  open  court  to  the  churchwardens  of  St.  Clement 
Danes  40/.  cods  allowed  to  them,  becaufe  the  church- 
Wardens  of  St.  Andrew's  Holborn  ncgle&cd  to  attend,  upon 
which  the  appeal  was  allowed,  and  the  order  of  the  two 
juftices  vacated  *,  and  then  ordered,  that  for  good  rcafonl 
(hewn  unto  this  Court,  it  is  ordered,  that  the  faid  recited 
order  of  this  Court  made  on  Monday  laft,  be  vacated  and 
discharged,  and  that  the  faid  appeal  be  reheard.     3dly, 
An  order  fetting  forth,  That  upon  hearing  the  appeal  of 
St.  Clement  Danes ,  it  not  appearing  that  Mary  Gear  hath 
any  legal  fettlement  in  St.  Andrew's  Holborn,  or  clfe where, 
Vox..  II.  Q^  fave 


606  feeflionjs  General  anti  Ctuartei 

fave  in  5/.  Clement  Danes  \  this  Court  doth  difmifs  the  faid 
appeal,  confirm  the  order  of  the  two  juftices,  and  order 
the  faid  Mary  Gear  to  be  continued  in  St.  Clement  Danes. 
Mr.  Darnel  moved  to  quafii  the  fecond  and  third  orders  \ 
he  argued,  that  the  hands  of  the  Court  were  tied  up  by 
the  firft  order  of  feflions  ;  fed  tota  curia  contra,  and  Holt, 
C.  J.  That  during  the  feflions,  the  order  was  in  the  breaft 
of  the  Court ;  and  though  it  was  drawn  up,  yet  it  was  fo 
[  607  3        ^ar  *n  tnc  Dreaft  and  power  of  the  Court,  that  by  the  fe- 
cond order  it  ceafed  to  be  a  record.     The  Court  at  the 
Old  Bailey  have  altered  and  fet  afide  their  judgments  ten 
1  do.  341.        times  the  fame  feflions;  where  judgment  de  pain  fort  & 
iCro  3?o  *«.  dun  has  been  given,  the  Court  have  after  let  him  in  to 
*  plead,  and  after  upon  his  trial  he  has  been  convifted,  and 
has  had  another  judgment  againft  him  to  be  hanged.    So 
it  is  of  judgments  here ;  which  during  the  fame  term  are 
in  the  breaft  of  the  judges ;  but  then,  he  faid,  they  ought 
to  fet  the  firft  order  wholly  afide,  and  have  entered  up 
the  third  order  as  the  only  order ;  for  the  effc&  of  the 
Couit's  fetting  afide  of  the  firft  order  is,  that  it  ceafes  to 
be  an  order,  and  confequently  ought  not  to  be  returned 
to  us  as  an  order  vacated  by  another  order,  but  it  fhould 
have  been  annulled  and  made  nothing  ;  as  in  this  Court 
we  cannot  enter  up  one  judgment  upon  record,  and  then 
enter  a  vacat  of  that,  and  then  enter  a  contrary  one :  The 
feflions  as  well  as  the  term  is  but  one  day  in  law.     But 
the  matter  was  referred  to  the  three  puifne  judges ;  &Jic 
quieviU 

6.     The  Cafe  of  Foxham  Tithing   in  Com. 

Wilts. 

[Hill.  3  Ann.  B.  R.] 

Order  of  feflions  A  Juftice  of  peace  was  furveyor  of  the  highway,  and 
quaihed,  becaufc  t\  a  matter  which  concerned  his  office  coming  in  quef- 
^Tc"uft-cc.0ne  tJon  at  the  feflions,  he  joined  in  making  the  order,  and 
named  in  the  his  name  was  put  in  the  caption.  Et  per  Holt,  C.  J.  It 
niie  of  court.  ought  not  to  be  ;  as  if  an  action  be  brought  by  the  Chief 
Kem.  171.  Holt  Juftice  of  the  Common  Pleas  in  the  Court  of  Common 
517.       *  Pleas,  xhcplacita  muft  be  coram  Eiro  Neviil  Mil.  &  So- 

ciisfuis,  and  not  coram  Tboma  Trevor,  &c.     And  it  wai 

quafhed. 


o 


7.  JtfterThe  Inhabitants  of  thePariflies  of  South 
Cadbury  and  Braddon  in  Com.  Som6rfet. 

[Mich.  9  Ann.  B.  R.] 

I  N  an  appeal  to  the  feflions  the  Court  difcharged  the  The  fcffloiM  need 
firft  order,  and  now  Mr.  Earl  moved  to  fet  afide  the  J^1^  £" 
order  of  difcharge,  becaufe  the  juftices  do  not  fay  whe-  judgment.  £c. 
ther  they  difcharge  it  for  form,  or  oil  the  merits ;  for  if  Setc  and  Rem. 
it  was  for  form,  the  parifh  is  not  bound ;  but  if  on  the  *72* 
merits,  the  parifh  in  confequence  is  hereby  difcharged  for 
ever.     Et  per  Cur.  ift,  The  juftices  are  not  bound  to  ex- 
prefs  the  reafon  of  their  judgment  in  the  judgment,  no  ' 
more  than  other  courts ;  and  if  it  was  otherwifc  held  in 
the  late  Chief  Juftice's  time,  it  paft  without  due  confi- 
deration.   The  reafon  of  their  judgment  mud  be  collected 
from  the  record  5  as  where  judgment  is  arrcftcd  upon  an 
infufficient  indi&ment. 

*  If  the  feflions  reverfe  the  firft  order,  and  that  being  0*d«ri  temfed, 
removed  appears   to  be  good,   this  Court  muft  intend  mtt  *1%>  *86» 
it  was  reverted  on  the  merits,  and  affirm  the  order  of  $  Mod.  287. 
feflions.  *  [6o%  1 

If  the  feflions  reverfe  the  firft  order,  and  that  being  re-        L  J 

moved,  appears  not  to  be  good,  we  muft  intend  it  was 
reverted  for  form,  and  aflirm  the  order  of  reverfal. 

So  if  the  feflions  aflirm  the  firft  order,  and  that  appears 
to  be  good,  we  muft  aflirm  the  order  of  feflions. 

But   if  the  firft  order  appears  bad,  and   the  feflions 
aflirm  it,  this  Court  muft  reverfe  it,  becaufe  it  appears 
aught. 


nai; 


&i)eriffa. 


Dominus  Rex  ver/us  Daws.  S?10im&* 

[Hill.    13  Will.  3.  B.  R.     1  Ld.  Raym.  72a.  S.  C]  "'  X75' 

TT\AW  S  was  taken  upon  an  attachment  for  a  contempt  Sheriff  may  t*ke 
-^  die  veneris  prox.  pojl  Craftin.  SatiBa  Trin.    and  the  "J^J^™™ 
fherifftook  a  bail-bond  for  his  appearance,  and  fuffcred  contempt,  but 
him  to  be  at  large.     Daws  would  not  appear,  the  fheriff  the  profecutor 
was  amerced.   The  profecutor  refuted  to  accept  the  affign-  "^ft^Mod. 
xnent  of  the  bail-bond  \  and  Raymond  moved,  that  farther  caf.  t?a.  s  c. 

Q^2  amer-  Cafe1B.ii.579. 


6o8  ©tatute*  in  (PeneraT,  &c 

amerciament  might  be  ftayed,  and  tliat  the  profecutor 
might  accept  of  the  bail-bond,  which  was  but  in  40  /  and 
the  profecutor  thought  it  too  little.  He  urged,  the  {heriff 
was  bound  by  the  ftatute  to  bail  and  fet  him  at  large,  and 
cannot  feize  him  after  the  return ;  he  lias  done  all  he  can, 
and  ought  not  to  be  amerced  for  not  doing  more  than  he 
,  can.     No  action  lies  againft  him  in  fuch  cafe,  there  ought 

for  the  fame  reafon  to  be  no  amercement.  The  Court 
agreed,  that  a  bail-bond  may  be  taken  on  an  attachment, 
but  faid  they  could  not  oblige  the  plaintiff  to  accept  the 
bail-bond,  it  might  be  inefficient  j  if  it  was,  the  (heriff 
might  thank  himfelf ;  if  it  be  fuiBcient,  he  may  by  fuing 
the  bail-bond,  reimburfe  himfelf  (*). 

(a)  In  Field v.Jf'crkboufctCm.  264.  have  pleaded  fa£h  fafficient  to  bring 

the  defendant  pleaded  it  was  taken  by  the  qoefhon  before  the  Court,    and 

the  {heriff  on  an  attachment  for  con-  gave  him  leave  to  plead,  and  jodg- 

temptof  C.B.  and  void  by  the  flat,  men t  was  afterwards  figned  for  want 

25  Hen.  6. ,  and  had  judgment.    King*  of  a  plea.     In  Studd v \  Adorn,    1  Hen. 

Ch.  J .  faid,  that  upon  an  attachment  of  BL  468.  it  was  ruled  on  demurrer  that 

privilege,  attachment  upon  a  prohibi-  an  action  cannot  be  maintained  again  ft 

tion,  or  attachments  in  proee/s  upon  a  a  {heriff  for  refuting  to  take  bail  upon 

penal  iiatute,  the  fteriffmight  take  bail,  an  attachment  out  of  Chancery  for  a 

but  not  upon  an  attachment  for  aeon-  contempt.  .  The  Court  did  not  give  an 

tempt,    in  Say  v.  Ellis,  2BI.  Rep.  9^5.  opinion  whether  the  {heriff  has  a  right 

it  appearing  on  oyer  of  a  bond  that  the  to  take  bail.     Fide  Danby  v.  Lew/on* 

condition  was  to  anfwer  a  contempt  in  Free.  Cb.no.  Eq.  Ab.  350.  Blumdv, 

the  Court  of  Chancery,  the  defendant  Riccard,  3 /,«?*.  208.  An*n.  Sir.  479. 

demurred  ;  the  Court  thought  if  there  1  Vent,  231,2  Yemt.  238. 
was  any  ground  of  exception  he  would 


[6C9]     statute*  in  General,  ano  fye 
.*£?cT  ejcpoCtton  thereof. 

1x4.    3  Co.  13.  '    ^  ' 

Vaugh.  160, 
170,  373.    Ray. 
54*  J9f»  355» 

I.    Rex  &  Regina  verfus  Barlow. 

[5  W.  &  M.  B.  R.] 

Whw afhtute  TNDICTMENToni4  Car.  2.  c  I2.againft  church- 
tf^ubi^ua*.  wardens  and  OYerfeers,  for  not  making  a  rate  to  reim- 

ture,  may  is  un-  borfe  the  ccnftables.  Exception  was  taken,  that  the  fta- 
Attiiooi  asjka/i.  tujc  only  puts  it  in  their  power  to  do  fo  by  the  word  #»/?y, 

v£n}*Sy.*4'  &c-  but  docs  not/Ciluirc  tne  donig  of  it  as  a  duty,  for 
a  inft.  nsf  the  omiffion  of  which  they  arc  punifhable.  Sed  nm  alio* 
fcomb.aio.s.c.  catur .  for  where  a  ftatute  directs  the  doing  of  a  thing  for 

the 


Statute*  in  General,  &c.  609 

the  fake  of  juftice  or  the  public  good,  the  word  tnay  is  Carth.  293. 
the  fame  as  the  word Jball ;  thus  23  H.  6.  fays,  the  (heriff  ^"^'^ 
may  take  bail;  this  is  conftrued,  he  Jball  s  for  he  is  com- 
pellable fo  to  do. 

Z.  Bennet  verfus  Talbot.  Hill.  8  Will.  3.  B.R. 
Vide  title  Declaration^  pi.  2.  pag.  212. 

3.    Mills  verfus  Wilkins.  lt™$.6u 

Holt  66*. 
[Hill.  2  Ann.  B.  R  ]  2  Hawk.  P.c. 

*47- 

TR  E  S  P  AS  S  for  taking  feveral  (kins  from  the  plain-  Title  no  part  of 
tiff.  The  defendant,  as  an  officer, juftified  on  1  Jac.2.  ft*tutc>b™ \f f* 

1  ■    r      #•      1    Jt        •  *        /•     tJ       ->     out  wrong,  is  fa- 

*•<»/>.  22.  about  tanning,  and  let  forth  the  title  of  the  act,  ul.   Vide  4  Co. 
miftaking  a  word,  by  which  it  varied  from  the  true  title,  4*«    Cro.  Car. 
and  averred  the  Ikins  were  not  drefled  according  to  the  q\1[  uJ°ilo°* 
intent  of  the  ftatute;  to  which  it  was  demurred,  becaufe  Ray.  191, 191. 
no  fuch  z£t  as  is  here  fet  forth.      Fide  Cro.  Car.  232.  Hard*  3*4* 
3  Keb.  648.     On  the  other  fide  it  was  anfwered,  that  the  |a^  ',*  ** 
title  is  no  part  of  the  act;    that    old  ftatutes  have  no  3Kcb.461.642> 
title,  and  the  opinion  of  Hale,  C.  Baron,  was  cited.  Hard.  6*8-  D7er  3*4- 
324.     Fide  Hut.  56.    Hob.  310.     n&.  33.    4  Inft.  345.  Hob-  3I°* 
//*//,  C.  J.  The  title  is  not  a  material  part,  neither  is  it 
ncccflary  to  fet  it  forth ;  but  yet  it  is  a  name  given  by  the 
makers,  and  therefore  you  mull  defcribe  it  accordingly  if 
you  will  defcribe  it  by  its  title ;  and  they  denied  the  opi- 
nion of  my  Lord  Halcy  faying,  it  was  a  fudden  opinion. 
Judgment  for  the  plaintiff  (<?). 

{a)  It  may  perhaps  appear,  that  the  defendant  having  flated  with  fome  va. 

rule  by  which  a  miirecitai  of  the  title,  fiance  the  ftat.  23  H.  6.  c.  9.  relative 

commencement,  or    provifiens  cf  an  to  fhcriffs  bonds,  and  pleaded  that  the 

act  of  parliament,  which  it  was  unne-  bcrsd  whereon  he  was  fued  was  taken 

ceirary  to  ftate,  is  fatal,  fhould  be  con-  againitthe  form  of  theftatute  afore/aid \ 

fined  to  thofe  cafes  where  the  reft  of  the  pica  was  held  bad  becaufe  the  word 

the  pleading  is  fo  connected  by  refer-  afore/aid  tied  the  party  up  to  an  exalt 

ence   with  the  ad  defcribed  as  to  be  recital.     In  Lu/iv.  140.  it  is  held  that 

imperfect  without   fuch    defcription  ;  if  there  is  a  material' variance  from  a 

and  the  defcription  being  falfe,  the  al-  general  ilatute,  if  the  declaration  con* 

legation,  of  which  by  reference  it  forms  elude  cont.  form.  ftat.  in  ejufm.   caf. 

a  material  part,  cannot  be  true.     But  edit,  and  not  contra  form.  ftat.  prad. 

that  where  the  plea  is,  independent  of  it  is  well.  So  in  Wendbam  v.  Pa/grave, 

the  recital,  perfect  and  fufficient,  a  va-  Fort.  372.  Str.  214.    the  declaration 

riance  in  the  merely  fuperHuous  recital  recited  that  by  a  ftatute  made  in  a 

will  not  be  material.    Thus,  in  the  re-  parliament  held  the  8th  day  of  Jul. 

port  of  this  cafe,  6  Mod.  62.  Holt,  8th  Ann.  it  was  enacted,  ^c.  when  no 

Ch.  Juf.  faid,  c«  You  tie  your  juftifica-  fuch   parliament  was  held,  and   con- 

tion  to  an  act  fo  entitled,  and  if  you  eluded  generally  cont.  form.  ftat.  cjuf 

cannot  produce  one  you  are  gone."  mod.  &c.  the  Court  held  that  it  was 

So  in  Boyce  v.  Wbitaker,  Doug.  94.  the  well  enough  j  but  contrary  to  the  fta- 

CL3  tut© 


6og  t  ©tatutw,  anO  tfce  OErpofition  thereof. 

tute  sforefaid  would  tie  it  up.     Ac-  error  in  an  immaterial  allegation,  vm. 

cprdinely  in  2  Hawk,  ch.  25.  f.  104.  that  if  the  allegation  is  fo  connected 

it  is  faid,  "  It  feems  to  be  agreed  that  with  what  it  is  material  to  aver,  that 

not  only  a  mifrecital  of  the  day  where-  the  latter  is  folely  referable  to  it,  and 

on  the  parliament   was   hold  en,  but  would  be  defective  and  imperfect  with- 

even  a  mifrecital  of  the  purview  of  a  out  it,  the  error  is  fatal,  but  otherwife 

ftatute,  may  b*  falved  by  a  general  not.     As  to  which,  vide  Savage  v. 

conclufion  contra  form*  flat,  without  Smith  t  2  BL  Rep,   1101.     Briftow  v. 

adding  pnedifl."  The  cafe,  therefore,  Wright,  Doug.  664.    Gwinnett  v.  Pbi- 

feems  to  Itand  upon  the  fame  found  a-  lips,    3  T.  R.  643.    and  particularly 

lion  as  every  other  where  there  is  an  Feppin  v.  Sokmons,  5  T.  R.  496. 


[610]     matntts,  ana  t|>e  Cjpofition 

thereof. 


s.c.  iShow.  1.     Hobbs  qui  tarn  verfus  Young. 

241,  »66. 

[Trin.  3  W.  &  M.  B.  R.    Intr.  Hill.  1  W.  &M.  Rot.  129.} 

Ixerofingt  TNEBT  on  5  J?/».  for  ufing  the  trade  of  a  cloth- 
trade  by  othen  -L'  worker,  not  being  brought  up  an  apprentice ;  upon 
ftaWUhEl?z.e  nil  d'fo*  the  jury  found,  that  the  defendant  was  a  Turkey 
VHcportpi.  ?,  merchant,  and  exported  woollen  manufacture  into  Turkey, 
3,&7-  3  Mod.  ami  that  he  employed  clothiers  that  had  ferved  apprentice- 
Ca3thS «6i.  **"P  t0  wor^  l^e  clothes  in  his  own  houfe,  at  his  own 
Comb.  179.  charge,  and  with  his  own  materials,  which  he  fent  into 
Shower  266.  Turkey  as  merchandize,  but  that  the  defendant  never 
00^.^47.  ferved  an  appxenticefliip.  Per  Cur.  1  ft,  The  defendant  is, 
516, 517.  '  the  trader  in  this  cafe,  and^thc  .perfon  that  exercifes  the 
6  Mod.  si.  trade,  becaufc  he  employs  the  reft,  who  work  but  as  his 
r^Ysiund.  fervants,  and  the  lofs  and  gain  is  to  be  his. 
V0/1R0I.R.10.  adly,  This  is  a  trading  within  the  ftatute;  becaufe  the 
Hob.  in.  ciotn  js  not  confined   to  the  ufe  of  his  own  family,  but 

jcro.^,7^,  vended  out  for  the  fake  of  commerce;  and  whether  tlxe 
516. '  8  Rep-  utterage  be  in  England  or  in  Turkey,  is  not  material. 
j3o.  11  Rep.  gcily,  That  he  that  hath  not  ferved  an  apprenticefliip  is 
cto.  Elf  87a3.03"  by  this  ftatute  reftrained  to  work  as  a  trader,  either  by  him-* 
Holt  66.  Vi-d.  Jdf  cr  others ;  for  the  intent  of  this  aft  is  to  annex  the 
Ra>m.  H79.  benefit  of  trade  to  fuch  as  underwent  the  hardfhip  of 
vide  Raynard  ▼.  learning  it,  thereby  to  encourage  labour  in  youth.  And 
Pute,  j  Bur.  2.  rew  wou|d  undergo  the  trouble  of  being  apprentices,  if 

they  might  employ  others  to  work  for  them. 

4chly,  This  is  a  negative  ftatute,  and  no  one  (hall  ex- 

ercife  a  trade  againft  it,  unlefs  by  virtue  of  a  cuftom,  a> 

the 


Statute*,  anD  tfte  CrpoCtion  thereof*  61  o 

the  widows  of  tradefmen,  who  by  cuftom  carry  on  the 
trade  of  their  hufbands,  which  the  Court  held  not  within 
the  ftatute.  Hutt.i$2.  Noy  5.  1  Saynd.  312.  2  Bul/l.  191. 
Cro.Car.  516. 

2.    Dominus  Rex  vcrfus  Paris  Slaughter.  [  6u  ] 

[Hill.  11  Will.  3.  B.  R.     1  Ld.Raym.  513.  S.C.] 

^RODERICK  moved  to  quafh  an  indiftment  on  £c^™n;hff 
•*-*    5  Eliz.  c.  4.  for  ufing  the  trade  of  a  fellmonger,  not  trade'of  \  fell- 
having  been  an  apprentice  feven  years  ;  he  urged,  that  this  monger  contrary 
was  a  bufinefs  required  no  (kill,  for  it  was  only  to  pull  the  ^iS'V^  r 
wool  from  the  (kin.     He  cited  1  Cro.  499.  Information  2"rreVto  be*  » 
for  exercifing  the  trade  of  a  hemp-drefler  reverfed.     One  trade  at  the  time 
Pafch.    4  Jac.  2.   for  exercifing   the  trade   of    a  wool-  ^"^JX*^, 
comber,  quaflied.     Of  a  pippin-monger  reverfed.     Sedper  aiMf7.  s.c.  Holt 
Holt,  C.J.  If  in  the  indiftment  it  be  averred  to  be  a  GS.  Cafes B.R. 
*rade(*)  at  the  time  of  making  the  ftatute,  we  will  not  ^ l*'  ,*™. 
quafh  it ;  for  whether  it  was  a  trade  then  or  no,  or  whe- 
ther any  (kill  be  requifite  to  the  cxercife  of  it,  is  matter 
of  faft  proper  for  the  trial  of  a  jury :  And  there  are  many 
.  trades  within  the  general  words  and  equity  of  that  aft, 
befides  thofe  that  are  mentioned  therein.     The  cafe  of  a 
coftermonger  is  not  yet  determined,  and  the  cafe  of  an 
uphollter,  2  Bulft.  186.,  is  not  law.     The  Court  would 
not  quafh  it. 

(a)  If  a  trade  is  mentioned  in  the  Wales  at  the  time  of  making  the  a£l, 

ftatute,  it  is  not  necefTary  to  allege  that  ibid.    Infra  hoc  regnum  is  not  fuflicient, 

it  was  ufed  at  that  rime  ;  4  Mod,  145.  for  that  extends  to  Scotland;  and  aver- 

Rex  v.  Thorns ,  Bull.  N.  P.  192.;  other-  ring  the  trade  to  be  ufed  in  Scotland 

wife  it  muft  be  averred  to  be  a  trade  would  fignify  nothing ;  Rex  v.  Lifter  9 

ufed  within  the  realm  of  England  or  Str.  788.     Barnard.  B.R.  30, 


3.    Domina  Regina  vcrfus  Harper, 

[Trin.  4  Ann.  B.  R.     z  Ld.  Raym.  1188.  S.C] 

INDICTMENT  for  ufing  the  trade  of  a  merchant-  Wh™  the  trade 
taylor  contrary  to  the  ftatute  5  Eliz.  Serjeant  Broderick  *  ^J^SJ* 
moved  to  quafh  it,  becaufe  it  is  not  a  trade  within  the  (la-  ,jmc  0f  the  »a, 
tute.     Quafhed  nifi.     Some  days  after  Mr.  Eyre  moved  to  the  Cou.t  cannot 
quafh  an  indiftment  againft  Corni/b,  for  ufing  the  trade  J^IL1"* 
of  a  feamftrefs,  not  having  ferved  as  an  apprentice ;  and 
the  Court  refufed,  becaufe  it  was  fet  forth  in  the  indift- 
ment  to  be  a  trade  in  England  at  the  time  of  making  the 
aft  ;  wherein  the  words  are,  any  craft,  myflery,  or  occupa- 
tion now  ufed.    So  that  if  this  trade  of  a  feamltrefs  be  not 

Q^4  within 


6 1 1  fetatutei,  anU  tije  OBrpoOtfon  thereof. 

within  the  aft,  the  defendant  would  have  the  advantage 
of  it  upon  the  trial.  But  as  to  Harpers  cafe,  which  Mr. 
Eyre  put  them  in  mind  of,  the  Court  feemed  to  think  a 
merchant-taylor  was  jionfetrie  and  unintelligible ;  they  did 
not  know  what  a  merchant-taylor  meant,  and  fo  it  dif- 
fered. It  is  a  good  exception  that  it  is  not  averred  in  the 
indiftment,  that  the  trade  therein  mentioned  was  a  trade 
at  the  time  of  making  the  ftatute.  Damina  Regina  verfus 
Cornijb,  eodem  terming 

[612]  4.     Billings  verfus  Eads. 

[Mich.  4  Ana.  B.  R.     2  Ld.  Raym.  1214.  §-  C.J 

H.  may ktcoach-  i-p  R  E  S  P  AS  S  and  fpecial  verdift  found ;  the  cafe  was, 
Wesand coach-  I  gentleman  had  a  coach  and  harnefs  of  his  own, 
licence  and  gave  an  mn-holder  100/.  per  annum  to  find  him  a  pair 

of  horfes  and  a  coachman :  And  the  queftion  was,  Whe- 
ther he  could  do  this  without  a  licenfe  to  keep  a  hackney- 
coach,  upon  5  y  6  W*.  fcf  M .  c .  22.  Et  per  Cur.  Though 
in  the  beginning  of  the  lieenfing  claufe,  fe&.  3.  and  in 
the  prohibiting  claufe,  fe&.  5.  hackney-coach  or  coack- 
horfes  are  mentioned  in  the  disjunctive,  yet  that  muft  be 
■undcrftood  of  coach-horfes  to  be  ufed  with  a  hackney- 
coach,  becaufe  all  other  provifions  in  the  aft,  w'z.  the  - 
number,  the  fine,  the  rent,  and  the  whole  revenue  re- 
ferved,  is  confined  to  hackney-coaches;  and  the  party 
cannot  forfeit,  but  where  the  commiflioncra  may  licenfe  ; 
and  it  is  an  aft  of  reftraint. 

5.     Anonymous. 

[iMich.  4  Will.  3.  B.  R.] 

Ccnftmftion  of     *   Warrant  of  attorney  for  entering  up  a  judgment  was 
the  a»p  x\    wrjttcn  Upon  a  paper,  which  likewifc  contained  a 

bond,  and  had  only  one  ftamp,  whereas  by  the  aft  con- 
cerning (lamp-duties  it  ought  to  have  two  (lamps:  Judg- 
ment was  entered  up  by  virtue  of  this  warrant.  And  now 
it  was  moved,  that  the  judgment  and  execution  might  be 
fct  afide  for  this  caufe.  Sed per  Cur.  There  may  be  reafon 
to  refufe  fuch  a  warrant  of  attorney  in  evidence,  but  no 
reafon  to  make  all  void  *,  for  there  is  nothing  in  the  act 
that  imports  that. 


Statute*,  an&  tfje  afrpoCtfon  thereof. 
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Vide  3  Lev.  ayo, 
374- 


6.     Dunn  qui  tarn  verfus  Hinchdy. 
[Pafch.  5  Amu  B.  R.    2  Ld.  Raym.  1275.  S.  C] 

"pvEBT  upon  the  ftatutc  10  JT.  3.  r.  2.  for  twelve  dozen  Debt  fur  fat. 
*~*   of  buttons,  made  de  Kgno  tantum  in  imitation  of,  &c.   »o  w*  3-  «• 
The  jury  found  the  buttons  were  all  wood  but  the  (hanks, 
which  were  brafs,  and  that  they  were  made  in  imitation, 
tic,  and  that  there  were  buttons  made  de  ligno  tantum% 
&c.     Weld  faid,  that  now  it  appeared  the  ftatute  was  ap- 
plicable, and  might  have  its  effe&  upon  other  buttons,  and 
that  a  penal  law  was  to  be  conftrucd  ftri&ly,  and  not  by 
intendment.    Vide  2  Lift.  199.  Plo.  47.  a.    But  the  Court- 
refolved  they  were  prohibited  by  the  a£k ;  for  the  (hank  is 
no  part  of  the  button,  but  added  to  fatten  it :  And  if  but- 
tons thus  made  in  imitation,  &c.y  by  having  a  brafs  (hank 
added,  fhouid  be  out  of  the  aft,  it  would  be  in  every  bo- 
dy's power  to  evade  it.     Adjudged. 


7.     Domina  Regina  verfus  Maddox. 

[Pafcb.  5  Ann.  B.  R.] 

T}ER  Cur.  Upon  indi&mcnts  on  the  ftatute  5  Etfz. 
*  in  evidence  we  allow  following  the  trade  for  feven 
years  to  be  fuflicient  without  any  binding,  this  being  a 
hard  law  (a).  Cited  in  Regina  verfus  Franklin,  2  Ld. 
Raym.  1 179. 

(a)  R.ac.  French  v.  Adams,  zWilf. 
168.  Wallen  v.  Holton,  1  BL  233.  A 
wife  who  has  alii  (led  her  hatband  feven 
years,  or  a  perfon  who  has  ferved  feven 
years  as  a  journeyman,  may  exercife 
the  trade ;  Show.  24.2.  3  Keh.  400. 
12  Mad.  401.     10  Mod.  70.     A  pert 


[613] 


Expofition  of  ■ 
5  Eli*.    Vide 
ante  pi.  1,1, 
and  3.    Cumb. 
2Sb  *55- 


fon  may  exercife  any  number  of  trades 
in  which  he  has  been  employed  feven 
years ;  French  v.  Adams.  R.  4  Leon.  9. * 
that  a  perfon  who  has  ferved  an  apprcn- 
ticelhip  to  any  trade  within  the  ftatote 
mav  follow  any  other  trade  within  it; 
S.  P.  Kehle  473.    Vide  Bull.  MJ>.  i9«» 


(    6i3    ) 


statutes  of  $ue  and  Crp. 


5tat.  of  Winton, 

13  £.  I.    C.  12. 

and  27  El.  c.  13. 

Vid.  Halc't 

P.  C.  71,  7»»  _———__ 

3  Inft.  68.  " 

Dale.  c.  j  co. 

Staund .  P.C.  27  •  • 

i  And.  u6.      1.    Afcomb  verfus  The  Hundred  of  Spelholnu 

*  Sid.  44.  J  r 

z  Sid.  139. 

1  Leon.  313. 

S.C.  1  Show.  94,  241*     3  Mod.  2S7.  S.  C.  called  Afhcomb  venus  the  Hundred  of  El  thorn. 

Carth.  145.     Holt  637. 


[Mich.  iW.&M.  B.  R.    Intr.  Hill.  ult.  Rot.  901.] 


H.  robbed,  re- 
futing to  take 
the  oath,  cannot 
fue.     Vide  pott 
pi.  3.   7  Co.  6, 7. 
Servant  robbed 
©f  his  matter's 
goods,  mailer 
may  fue.     Vide 
infra,  Sc  ante 

44©»44i- 
%  Saund.  380. 
S.C.  Carth.  145. 
called  Afhcomb 
▼crfus  the  Hun- 
died  of  Elthorn. 


A  N  action  was  brought  by  the  matter  for  the  robbery 
**  of  A*  and  B.  his  fervants.  The  jury  found  the  fpecial 
matter,  and  that  B.  was  a  Quaker  and  would  not  take  the 
oath  (4),  viz.  that  he  knew  none  of  the  robbers.  Et  per 
Cur*  1  ft,  The  matter  may  fue  for  the  robbery  of  his  fer- 
vant, and  the  oath  of  the  fervant  is  fufficient.  adly,  The 
fervant  may  alfo  fue,  for  he  had  the  pofleffion.  3dly,  If 
the  fervant  be  robbed  in  the  prefence  of  the  matter,  the 
matter  mutt  fue,  and  the  oath  of  the  matter  is  fufficient. 
Sty.  156.  But  if  the  fervant  was  robbed  out  of  the  mat- 
ter's prefence,  the  fervant  mutt  fwear.  4thly,  As  to  2?., 
who  refufed  to  fwear,  the  hundred  is  not  liable  ;  for  the 
ftatutc  of  Eliz.  was  made  in  favour  of  the  hundred  to  pre- 
vent confederacy  and  combination  between  the  thieves  and 
the  party  robbed,  and  it  was  the  matter's  folly  to  employ 
fuch  a  fervant. 


(a)  By  flat.  7  and  8  Will  3.  c.  34. 
a  Quaker's  affirmation  is  of  the  fame 
effect  as  an  oath,  except  in  criminal 
cafes.  The  exception  has  been  ruled 
to  extend  to  an  appeal  for  murder, 
Coftle  v.  Bomb  ridge,  2  Str.  854. ; — a 
motion  for  an  attachment  for  non -per- 
formance of  an  award,  Rcbins  v.  Say- 
ivard,  1  Str.  441.7— a  motion  for  an 
information  for  a  mifdemeanor,  Rex  v. 
Wych,   2  Str.  872.;— articles   of  the 


peace,  Rex  v.  Green,  l  Str.  527.;— a 
rule  to  anfwer  the  matter  of  an  affida- 
vit, 2  Str.  496.;  -an  affidavit  in  de- 
fence of  another  againft  a  rule  for  an  in- 
formation, but  not  in  his  own  defence, 
Rex  v.  Gardiner,  2  Bur.  1 1 1 7.  It  doe« 
not  extend  to  affidavits  coucerning  the 
appointment  of  overfeers,  Rex  v.  Tan- 
Tier,  2  Str.  1219.;  or  to  penal  actions, 
Atcbifon  v.  E<uerett9  Co<wf>.  382.  Fide 
Efpinqfle  728. 


V»<JeStyle*sRep. 
j  56.  &c.  fupra. 
x  Browol.  155. 
2  Leon.  Si. 


2.     Combs  verfus  The  Hundred  of  Bradley. 

[Pafch.  5&6W.  &M.  B.  R.] 


Servant  ribbed  T  N  an  action  againft  the  hundred,  the  plaintiff  declared, 
wonl5  ™*ehlve  that  hc  waS  Poffeffeci  ut  de  ^nu/uis  propriis,  6V.  The 
an°aa!on  acai'nft  jury  found  the  plaintiff  was  a  fervant,  and  was  robbed  upon 

the 
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the  road  of  30  /.  of  his  mailer's  money,  and  20  /.  of  his  the  hundred. 
own.     Et  per  Cur.  The  a&ion  well  lies  by  the  fcrvant,  s-  c-  4  Mod. 
for  the  money  is  his,  and  he  is  poffeffed  ut  de  bonis  propriis  263.    Holt  37. 
againft  all,  and  in  refpe&  of  all  but  him  that  hath  the  very  Cafes  B.  r.  54. 
right.     If  a  fervant  be  robbed  of  his  matter's  goods,  he  Co™b\  a63- 

•    ^  •  1     r      i_i_  -  4  Mod.  30J. 

may  maintain  an  appeal  of  robbery.  •  Latch.  ,*7, 

3.     Dowly  vcrfus  The  Hundred  of  Odium.     vjdeishow.6©. 
[Mich.  6  Will.  3.  B.R.] 

IN  an  aftion  upon  the  ftatute  of  hue  and  cry,  a  verdift  Declaration  nee* 

was  for  the  plaintiff-,  and  Mr.  Clark  moved  in  arreft  of  ^^/te'Ia^ 

judgment,  that  it  appeared  the  oath  was  taken  before  a  beforcajuAUeof 

juftice  of  peace  of  the  county,  and  not  a  juftice  inhabiting  p^ccof  chehno 

within  the  hundred,  according  to  27  Eliz.     But  the  Court  d?^\  Vf%££ 

held  it  good  notwithftanding  that,  for  the  ftatute  of  Win*  7.    Noy  155/ 

ton  fays  no  fuch  thing,  and  27  Eliz.  does  it  only  by  way  *  Vent*  2I5- 

of  direction  ;  and  the  declaration  had  been  good,  though  \  *s*|£  *  £  *3, 

it  had  not  (hewn  an  oath  taken  before  any  juftice  at  all,  Andr.  115.  * 

4.     Cowper  verfus  The  Hundred  of  Bafing- 
ftoke. 

[Hill,  i  Ann.  B.  R.     2  Ld.  Raym.  826.  S.  C] 

IN  debt  on  the  Jiatute  of  hue  and  cry,  a  fpecial  verdift  was   AfTauItintfce 
found,  that  the  plaintiff  was  travelling  in  the  highway  hundrcd  °*  *•• 
in  the  hundred  of  Michael-River,  where  he  was  fet  upon  ™  ef^c!  is  * 
and  carried  into  the  hundred  of  Bafing/leke,  and  robbed  in  chargeable.    Sec 
a  coppice  in  the  highway  of  this  hundred.     The  queftion   wC.ro/  6?5*N 
was,*  Which  hundred  (hould  be  liable?  And  it  was  ad-   $*9tS$.1'iUm[. 
judged,  that  the  hundred  of  Bafingftoke  (hould,  for  there  i«i.  72.    x  su. 
the  robbery  was  committed,  and  not  before;  andifthefe  a63»367-  4  Co. 
had  been  two  counties,  it  is  certain  the  indiftment  of  rob-  5  Co.  2.  pi.  39. 
bery  muft  have  been  brought  in  the  latter  where  the  goods   «  Co.  09. 
were  taken,  and  not  in  the  firft  where  the  affault  was  ^  s/'rC\54* 
made:  Alfo  the  hundred  is  not  liable  for  not  preventing  Rcp.  a.^I.7' 
the  robbery,  but  for  not  taking  the  robbers;  for  if  they  Holt 638.   How 
arc  taken,  the   hundred  is   excufed.      Vide  Hutt.   125.  ™;;td0e[hh;a^ac; 
Goldjb.  86.     It  was  objected,  that  the  taking,  EsV.  (hould   1  Hawk.  79^80! 
relate  to  the  affault,  and  fo  it  was  a  robbery  ab  initio,  like  a  Hawk.  1 8o, 
the  cafe  of  murder,  where  it  is  certain  there  (hall  be  a  re-  iVhow^o 
lation  to  the  ftroke,  which  was  the  caufe.     In  anfwer  to   3  Saik/184. 
which  the  Court  took  this  diverfity.     As  to  forfeitures  3  Mod.  258, 
there  (hall  be  a  relation  to  the  firft  caufe ;  fo  if  there  be  a  **£  J0^\ 
pardon  of  the  ftroke,  it  fliall  difcharge  the  murder;  but  2  Sa'und.  379/ 
after  the  ftroke,  if  one  knowing  thereof  receives  him,  or   y°>  4*3* 
\i  a  conftable  arrefts  him  and  lets  him  go,  the  receiver  is  4  Mod#  **1' 

not 


6i$  feubODietf,  €w0,  and  Cuftonuer* 

not  acceffary  to  felony,  nor  the  conftaMe  a  felon  ;  for  it  is 
not  a  felony  till  death  enfue.  1 1  if.  4. 12.  b.    Otherwife 
as  to  collateral  purpofes;  for  if  the  ftiokc  and  death  arc 
laid  at  different  days,  and  the  indi&raent  concludes,  etjic 
murdravit  die  6ff  loco  of  the  (broke,  it  is  naught ;  but  the  day 
and  plac^  of  his  dying  is  well.  4C0.  41.  P/cnud.  401.  But 
here  the  affault  is  not  a  neceffary  efficient  caufe  of  the  rob- 
bery, as  a  ftroke  in  murder  is ;  therefore  there  is  no  rela- 
tion in  this  cafe,  becaufe  no  neceffity.     It  was  obje&ed, 
that  if  one  be  taken  in  the  hundred  of  A.  and  carried  into 
the  hundred  of  B.  into  a  houfe  there,  viz.  a  manfion-houfe, 
and  robbed,  or  taken  in  the  day-time  in  A.  and  carried  to 
2?.,  and  there  robbed  in  the  night,  there  (ball  be  no  re- 
medy.   And  the  Court  faid,  thofe  cafes  were  not  provided 
VMe  s.  P.         for  by  the  ftatutc.     Adjudged  per  Holt  &  totmn  Cur.  Alfo 
CombT'i co.*       he  faid  as  to  the  affault's  being  in  the  coppice,  that  it  was 
j  Goliib.  155,    not  neceffary  the  robbery  mould  be  in  the  highway  to 
*56*   *£oldik  charge  the  hundred.     And  yet  fee  Cro.  Car.  267.,  'where  it 
i  Havrk.  202.     *s  faidf  that  the  inhabitants  are  not  bound  to  keep  watch  in  a 
Cro.  Car.  2,67.    new  highway,  or  to  male  amends  for  a  robbery  therein  com- 
mitted. 
*  Who  chargeable  to  the  hundred  on  a  hue  and  cryx  vide 

X  Saund.  423. 


feuftfitote*,  %axt&,  anD  Cu&om*. 


1.     Brewftcr  vcrfits  Kitchel. 

[Hill.  9  Will.  3.  B.  R.     Vide  the  ftate  and  refolution  of  this 
cafe,  title  Covenant,  pi.  4.  pag.  198.] 


Taxes  »n  gf  neral 
means  patl.a- 


¥  N  the  debate  of  this  cafe  it  was  laid  down  by  Holt, 
Mod  *  C.  J.  That  the  word  taxes,  generally  fpoken  with  rc- 
r68.sjC.Ccmb.  ference  to  a  freehold,  or  where  the  fubjedfc  matter  will 
424,  466.  s.c.  bear  it,  (hall  be  intended  parliamentary  taxes  propter  excel- 
s^c^anh  S  8#  lenttam*  34  H  8*  ^t'inzim.  9.  But  there  be  other  taxes 
3  Sailc-Vo-  not  Parliamentary,  as  repair  of  churches,  commiflion  of 
Cafes  B.R.  166.  fewers  ;  for  any  impofition  which  takes  away  part  of  his 
Holt  17  s,  669.         d  or  rent  is  atax-     2  j„a  „7m 

Different  iran-     o  ,    »  .  J      JD 

ners  cf  taxing,  The  ancient  way  of  taxing  was  by  tenths  and  fifteenths* 
and  when  imro-  then  by  fubfidies,  after  that  by  royal  aids ;  at  lad  by  a 
d,icci*  pound-rate :  The  former  were  all  on  the  perfoa  or  peri- 

anal eftate,  and  were  much  the  fame  thing  j,  the  latter 

was 
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was  upon  rents  and  lands.  Tenths  and  fifteenths  were 
the  moft  ancient.  Vide  Spelman  verbo  ^uindecima.  In 
*8  Ed*  3.  a  valuation  was  made  on  all  the  towns  in  Eng- 
land,  and  returned  into  the  Exchequer,  which  became  the 
{landing  meafure  for  taxing.  2  Ittjt.  76,  77.  From  this 
when  a  tax  was  given,  the  officers  of  the  Exchequer  could 
eafily  compute  what  each  town  was  to  be  charged  with, 
and  what  it  came  to.  Vide  11  H.  4.  35,  36.  Bro. 
£>uiti*.  9.- 

The  firft  fubfidy  was  in  and  by  32  H.  8.  cap.  50.  which 
was  a  tax  upon  the  perfon  for  his  lands  and  goods,  pay- 
able  by  the  party  where  he  lived.  This  continued  tdl 
15  Cat.  1. 

The  affcffment  or  tax,  according  to  a  pound-rate,  came 
in  17  Car.  1.  In  thefe  affoflrnents  there  was  a  claufe  to 
empower  the  tenant  to  deduft.  So  it  was  in  1642,  1644, 
1649.  And  then,  and  upon  this  account  it  was,  that  in 
conveyances  it  came  to  be  provided,  that  there  (hould  be 
no  deduftion  for  taxes. 


2.     Trowel  ver/us  Ellford. 

[Trin.  5  Ann.  B.R.] 

TRESPASS  againft  the  colkaors  of  the  land-tax;  H.maybeaffdT- 
the  cafe  was,  that  the  plaintiff  lived  in  Middle/ex ■,  but  ^l^l*"tim 
cxercifed  and  followed  the  bufinefs  of  a  faftor  in  Smith-  he  dwdis  or  car- 
jield;  and  the  queftion  was,  Whether  the  commiffioners  r»cs  on  his  cm- 
of  Middle/ex  where  he  lived,  could  tax  him  as  living  in  Pl<tfttcnu 
MiddUfeXj  or  he  mould  be  taxed  by  the  comraiflioners  of 
London  as  following  his  bufinefs  in  Smithjield  ?  And  Hbit, 
C.  J.  held,  That  the  a&ion  lay,  and  that  he  was  not  tax- 
able by  the  commiflioners  of  Middkfix ;  for  by  the  very 
words  of  the  a&,  he  is  to  be  taxed  in  the  place  wiiere  his 
office  is  exercifed  {a):  Cateri  Jtiftic.  contra,  for  this  is  not 
an  office  which  is  local,  hut  an  employment  which  is  per- 
gonal, and  the  perfon  is  taxable  where  he  lives ;  and  the 
affirmative  words  of  die  ad  are  directory.    lie  is  taxable 
in  either  place. 

(a)  An  excifeman  who  executes  his  that  trefpafs  lay  for  diflraining  for  it 
office  in  different  places  is*  charge-  upon  an  a/Teflment  eJfewhere ;  Barrett 
able  where  he  rciides ;  and  it  was  ruled    v.  Weeks 9  Str.  417. 


Gi6$  feu&Q'Dtejff,  "Cam,  anlr£uftom& 

3.     Robinfon  verfus  Stephens. 

[Mich.  8  Ann..    In  Cane] 


m«reth«reflmii  j  F  one  covenants  to  pay  an  annuity  to  J.  S.  the  cove- 

cue  1  tm&fJiV       nantor  maI1  not  deduct  for  taxes ;  for  the  charge  is  on 

nujty,  aai  where  the  perfon  of  the  covenantor,    and  not  the  land.      So 

tut.  if  H.  having  a  term  for  years,  devifes  an  annuity  to  J.  S. 

and  his  heirs,  there  can  be  no  deduction  for  taxes,  for  the 

term  for  years  is  no  otherwife  chargeable  with  it,  than  as 

it  is  part  of  the  perfonal  eftate  ;  for  it  cannot  be  faid  to 

iflue  out  of  the  term,  when  in  point  of  duration  it  may 

continue  much  longer.     So  if  H.  grants  an  annuity  to 

J.  S.  and  afterwards  fecures  it  out  of  a  real  eftate,  there 

[617]       lhall  be  no  deduction  for  taxes ;  for  the  fubfequent  fecu- 

rity  cannot  leflen  the  effeft  of  his  former  grant,  which  in 

its  creation  was  tax-free.     Per  Coiyper,  Lord  Chancellor, 

at  his  houfe. 


4.   Paul  verfus  Shaw. 

[Hill.  8  Ann.     In  Cam.  Scacc] 

parage,  an  an-  A  S  S  U  M  PS  I T  for  500  /.  received  to  the  ufe  of  the 
dent  duty  on  t\  plaintiff;  on  non  ajfumpftt  a  fpecial  vcrdift  was  found, 
Liy  bv^the^  tn*t  King  Charles  I.  gave  to  J.  S.  and  his  heirs,  the  duty 
crown,  is  charge,  of  prifage  of  all  wines  imported,  to  hold  discharged  of 

duC>  ^ char1^  al*  a"*s  anc*  taxcs •  anc*  l*ie  <lucft*on  was»  Whether  the 

on'thc^amc  grantee  (hould  pay  tonnage  for  this  upon  9  &  10  W.^.i 

goodj  while  in  Note;  The  duty  of  tonnage  was  firft  impofed per  1 2  Car.  2. 

theg.amt<fa  c  ^    v^    ^ ^  IO/>    on  au  French  wine;    then  comes 

caning  prifage,  1  Joe.  2.  c.  3.  and  impofes  8/.  per  tun  on  French  wine, 

*id.  Haror.  56,  with  a  claufe,  that  the  grantee  of  prifage  {hould  pay  the 

i«."8\3Dawii  ^uty  '  l^en  comcs  7  fcf  8  W^.  3.  r.  20.  which  impofes  25/. 

17.'    t7'  per  ton  ;  after  that  comes  $&toW.  3.  c.  23.  which  im- 

pofes over  and  above,  a  duty  of  4/.  10/.  to  be  levied  ac- 
cording as  it  was  by  12  Car.  2.  And  it  was  adjudged 
in  the  Exchequer,  that  the  grantee  (hould  not  pay  this 
duty  of  tonnage.  Upon  this  error  was  brought ;  and  it 
was  faid  for  the  grantee,  that  this  was  an  ancient  royal  re- 
venue, that  if  the  crown  now  held  it,  tonnage  could  not 
he  due,  the  queen  could  not  pay  a  duty  of  tonnage  out  of 
her  own  prifage;  that  the  grantee  claimed  under  the 
crown,  and  ought  to  have  the  fame  privilege  and  exemp- 
tion, the  rather  becaufc  it  was  granted  with  this  immu- 
nity. But  per  Trevor y  C.  J.  and  feven  other  judges  in 
the  Exchequer-chamber,  it  was  anfwercd  and  refolved, 
that  immediately  on  importation,  this  duty  of  tonnage  at- 
tached 
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taehed  upon  the  wine,  and  the  grantee  receives  whatever 
part  he  takes  for  prifage  charged  with  the  duty ;  and  this 
muft  be  prefumed  to  be  the  intent  of  the  law;  for  it 
cannot  be  imagined  the  law  meant  to  raife  this  duty 
on  the  people  to  enrich  a  private  man,  which  would 
be  the  effeft,  if  he  may  have  his  prifage  cuftom-free. 
And  the  grantee  paid  the  tonnage  impofed  by  all  former 
laws. 

As  to  the  reafons  on  the  other  fide,  they  anfwered, 
If  the  prifage  had  remained  in  the  crown,  it  could  not 
have  paid  by  reafon  of  the  unity  of  pofleflion,  it  being 
abfurd,  that  the  queen  (hould  be  chargeable  with  a  duty 
to  herfelf ;  but  this  exemption  is  only  perfonal,  and  the  < 

duty  revives  when  prifage  comes  to  a  fubjeft,  who  may 
pay  the  duty  to  the  crown,  as  where  a  parfon  leafes  his 
glebe.  And  as  to  the  covenants  or  claufe  of  difcharge  in 
the  grant,  that  could  only  extend  to  the  tonnage  then 
in  being,  which  he,  though  king,  had  himfelf,  and  not  to 
what  he  had  not,  but  might  be  given  to  his  fucceflbrs. 
And  the  judgment  was  revcrfed. 

N.  This  judgment  of  rcverfal  was  affirmed  in  Dom.  Proc,  i  Bro.  P.  C.  3*3. 


£>umn&ert  [6*8] 

Poft  610,  611. 


In  the  Cafe  of  Thompfon  and  Leach.  Hill.  s.  0.31^.184. 
9  Will.  3.  B.  R.  (Which  fee,  title  Re-  ZTJ&%& 
mainder,  pi.  2.)  .4*/,  —  s«* 

■ 

THE  Court  held,  that  a  furrender  immediately  divefts  Surrender Tdb 
1    the  eftate  out  of   the  furrenderor,    and  veils  it  in  Ux^S^SL 
the  furrenderee  \  for  this  is  a  conveyance  at  common  law,  out  his  exprefs 
to  the  perfe£Hon  of  which  no  other  aft  is  requifite,  but  acJ!^acc' 
the  bare  grant ;  and  though  it  be  true  that  every  grant  \  c#  cafes^n 
is  a  contraft,  and  there  mutt  be  an  aRus  contra  a8utn>  or  Pari.  15a  Show. 
a  mutual  confent ;  yet  that  confent  is  implied  ;  a  gift  im-  ***•    c?*  £iu 
ports  a  benefit,  and  an  afftttnfcfit  to  take  a  benefit  may  well  Eq.Ab/^S.p.Y 
be  prefumed;  and  there  is  the  fame  reafon  why  a  furren-  3D.  164. p.  13. 
der  (hould  veil  the  eftate  before  notice  or  agreement,  as  *  ^-  3£o- 
why  a  grant  of  goods  (hould  veft  a  property,  or  fealing  comb"^*4,^*. 
ef  a  bond  to  another  in  his  abfence,  (hould  be  the  obligee's  Canh.  211,250, 

bond 


6i8 


Cail 


435-  Holt  357,  bond  immediately  without  notice  (a).     2  Vtnt.  198.   3  Le+ 
CafoftR.475.  ™"2284.     2  Shower  196,  308.' 

See  3  Lev.  t$$.     That  the  judgment  in  the  principal  cafi 
ivas  reverfed  in  the  Hottfe  of  Peers,  in  1692  (i). 


{a)  Vide  cute  30 1 . '  Taylor  v.  Hcrdt, 
I  Bur.  125. 

(£)  The  judgment  which  was  re- 
verfed in  1692  was  in  a  former  caufe 
between  the  fame  parties ;  in  which  it 
was  ruled  in  C.  B.,  Tria.  z  W.  &  M. 
x  Leaf.  294.  2  Vest.  198.  and  on  error 
in  B.  R.  Hil.  3  W.  Be  M.  3  Mad.  296., 
that  the  furrender  was  void  for  want 


of  acceptance.  The  reverfal  of  thofe 
decifions  was  on  the  23d  Dee.  1692* 
Journ.  oftbeHoufeofLordsj  vol.  15th* 
pa.  163)  by  whkh  the  do&rioe  in  the 
text  was  eftablithcd.  The  caufe  which 
was  decided  9  W.  3.  was  relative  to  the 
fame  furrender,  but  turned  upon  a  dif- 
ferent point;  as  to  which,  vide  the 
reports  ante  427,  576. 


[C19] 

Vide  ante  570* 


Xaii 


S.C.  1  Silk. 
338.  1  Show. 
370.  4  Mod.  1. 
S.C.  Farefl.iS. 
Holt  61 5.  Rep. 
A.  (^19.  3D. 
I98.  p.  10,  11. 


I.  Symonds  verfus  Cadmore.  Hill.  4  &  5  W. 
&M.  B.R.  Rou  743.  Vide  this  Cafe,  title 
Fines,  pi.  3.  pag.  338. 

2.     Machil  verfus  Clark. 

[Trin.  1  Ann.  B.  R.  Intr.  in  B.R.  Pafch.  12  Will.  3.  Rot. 
342.     2  Ld.  Raym.  778.  S.  C.    Comyns  119.  S.  C] 

TENANT  in  tail  covenanted  to  (land  feifed  to  the 
ufe  of  himfelf  for  life,  remainder  to  John  his  eldeft 
fon  in  tail,  and  afterwards  fufiercd  a  common  recovery 
with  fmgle  voucher,  wherein  he  was  tenant  to  the  pr** 
ape :  And  the  fif  ft  queftion  was*  What  operation  the  co- 
venant had  ?  For  if  it  made  any  alteration  in  the  eftate* 
tail,  the  recovery  did  not  bar;  and  if  it  did  not,  the  re* 
uke  effeft  after  covctv  an(j  fing]e  voucher  did  bar.  The  Court  held  the 
^Mo^S,  i*i,  Recovery  good,  and  affirmed  the  judgment  •,  and  Holt,  C.  JA 
i<;p>>75'  3Ltv'  delivered  the  opinion  of  the  Court,  and  gave  the  reafons 
i»s  306, 307,  for  -lt    tjie  fum  0f  wnicn  wa8 

tec.    a  Lev.  75,  *  • 

113,225.     a  Mod.  207.     1  Vent.  372 „ 

i ft,  That  if  tenant  in  tail  by  covenants  to  ftand  feifed, 


Covenant  by  tc- 
hani  in  tail  to 
ftwji  feifed  to 
the  ufe  of  him- 
felf for  life,  re- 
Atttnder  to  A  >  in 
ta'l,  is^oidj  be- 
caufe  the  re- 
».a  nder  i$  to 


7  Med.  22,  23, 
a3. 


cr  by  leafe  and  reieafe,  or  bargain  and  fale,  conveys  to 
another  and  his  heirs,  it  is  a  bale  fee,  not  determined  nor 
2  deter- 


tJeteiminaoie  till  the  entry  of  the  Iflbe ;  for  bifoflTthe  t 

ftatute  de  donis,  he  had  a  fee-(inlple  ;  and  the  ftatute  does 
not  alter  the  nature  of  the  eftate,  but  reftrahr  the  pbwer 
of  alienation  $  and  therefore  as  he  might  before  the  fta- 
tute, fo  he  may  fince*  the  ftatute  only  mai*e$  it  void- 
able^). 

adly,  He  has  the  whole  eftate  in  him,  and  therefore  Bargainee  of  te- 
mnft  be  able  to  diveft  it,  and  fo  he  faid  was  Seymour's  na"tin  t*jjhat 
cafe  in  point,  viz.  Tenant  in  tail  bargained  and  fold,  the  eftate."1  ' 
bargainee  has  a  defcendible  fee.    This  cafe  he  held  for 
law,  butdenied  the  cafe  of  Took  and  Qlafcowy  I  Sound.  z6o. 
and  like  wife  Lift.  $612*  if  it  be  taken  literally. 

3dly,  This  appears  from  3  Cole  84, 613.  If  tenant  in  tail  Whatcontey- 
grants  a  rent,  advowfon,  &c.  it  is  not  void  as  to  their  iflues,  "Si  a^SeT* 
but  voidable ;  for  if  he  brought  zformedorty  the  defendant  feafibie  by  the 
may  plead  a  warranty.  Vide  Winch.  5.  Bridg.  77.  But  this  g"7^ the,ffue* 
is  ftill  more  apparent  from  the  common  cafe,  whefe  te-       Uxu  3*7* b" 
nant  in  tail  makes  a  leafe  not  warranted  by  the  ftatute,  it       [  620  ] 
is  not  void  as  to  the  iflue,  but  voidable ;  and  tenant  in  tail 
may  exchange' with  a  tenant  in  fee,  in  which  cafe  a  fee  is 
given  and  taken  without  livery :  Ergo%  tenant  in  tail  may 
alfo  by  covenant  to  ftand  feifed.      If  tenant  in  tall  by 
leafe-  and  releafe,  by  bargain  and  fale,  or  by  covenant  to 
ftaiid  feifed,  convey  to  another  and  his  heirs,,  ttie  dftatfe- 
tail  is  not  in  abeyance,  but  in  the  alienees,  for  the  law  puts 
nothing  in  abeyance,  but  of  neceffity ;  and  it  is  not  in  the 
tenant   in  tail;  for  he  cannot  bring  wafte,  tic.      Vide 
Hot.  330.  Teh.  51.  1  Leon. no.  i  And.  191.  3  C#u  895.       *  ■  . 
But  he  held  that  the  prefent  conveyance  did  produce  no 
alteration  in  the  eftate-tail,  becaufe  the  eftate  in  remain* 
der  was  to  commence  after  his  death;  and  took' this  difi* 
fcrencc. 

If  tenant  in  tail  make  a  future  leafe  for  years,  which  1*01.841.  £50. 
by  poffibility  may  be  to  commence  during  die  life  of  te*  j£*£  lh 
nant  in  tail,  it  is  not  void,  but  voidable  as  to  the  ifliie.  '      " 

But  if  it  be  a  future  leafe  to  commence  after  the  death 
of  tenant  in  tail,  it  is  merely  void  in  its  creation ;  for  it  is 
not  to  commence  till  the  title  of  the  iffue  Commences,  and 
that  is  an  elder  title  concurring  with  it  5  and  if  the  law  1  sw-  **«• 
fhould  make  it  otherwife  than  void,  the  law  would  make  Cartb* *57' 
him  a  trefpafier.     Vide  Dy.  279.  pi.  7.    2  Cro.  565. 

So  in  covenant,  if  one  covenant  to  ftand  feifed  to  the  trie  Tenant  is  tall 
of  A.  and  his  heirs,  or  to  the  ufe  of  A.  for  life,  remainder  SJ75JV  ' 

r»     •       /•  t  •  1      1  1       ftafta  idled  to 

to  B.  in  fee,    the  covenant  is  not  void,   but  puts  the  the  ufe  of  a. 
eftate-tail  out  of  the  covenantor.  and  Wa  beta,  <* 

(a)  R.  ac.  Goodrigbt  ex  de*.  Tyrrell    n.  Co. Lit.  $i6..i.  331.*.    Pl&wd.$fj, 
v.  Mead  and  Sbel/on,  3  Bur.  1703.  Vide     Wright's  Ten.  186. 
ac.  Staplto*  v.  St apelt on,  1  Atk.  2.  Butl. 

Vol.  II.  R  But 


&9  £ft& 

*i/£J**f*       Bat  if  taunt  in  tail  covenant  to  fta&d  feifed  to  the  ujft 
S!dU^ftL  of  ^*  *nd  his  bom  after  his  death,  it  is  void.  , 

iRol  790.1.37.  So  H  is  in  Ac  cafe  at  bat,  tenant  in  tail  covenants  ft* 
ftand  ftifed  to  the  ufc  of  hitnfetf  for  life,  remainder  to 
J.  8.  and  his  heirs ;  for  the  remainder  is  to  take  tRc6t 
after  his  death,, when  by  his  death  the  title  of  die  iffue 
commences,  and  the  covenant  as  to  the  eftate  for  life  to 
himfelf  is  void  in  tins  cafe,  becanfe  here  is  no  tranfmuta- 
.  tfcm  of  poffeffion  1  fuch  covenant  is  in  any  cafe  only  good 
in  refpecb  of  the  remainders,  and  fince  the  remainders  are 
void,  the  covenant  and  the  firft  eftate  are  likewife  void. 

3.     Idle  vcrfas  Coke. 

[Pais*.  4  Ann.  B.  R.  2  W.  Raym.  1 144.  S.  C.  1  P.  Wms.  70- 
£.  C.J. 


*•    TJ.  Seifed  in  fee  of  a  copyhold,  furrendered  the  fame  to 
■t"   "  •  the  ufc  of  himfelf  for  life,  and  after  that  to  Valentin* 


Sufrcndcf  to  A« 
far  life,  rtmairi- 

wifc  for  their      his  fon  and  Alice  his  wife,'  pro  1st  durante  termino  vita* 
Jhcs,  t©4  their    rum  Juarum  naturalium  &  bared.  &  qffignat.  pradiQ.  Fa* 

MfoT^^1  I*?**"*  &  Alic.*9    & t™  ty*3"  talus  e*tius*  to  Ac  "k  rf 
of  fob  iflbe  to    himfelf  and  his  heirs.    And  it  was  held  per  Mam  Curiam^ 

A*  and  Ms  bain, 

is  a  sit  In  A.  aad  his  wife    S.  C.  3  D.  i*6.  pk  1 4.    Rep.  A. 0^57.    Holt  164. 

vUt  ami  Sit.  *  ift>  That  a  limitation  of  ufcs  in  a  copyhold  furrender 
Sw*»<lcfto^  noft  be  conftrned  by  the  fame  rules  and  in  the  fame 
contra*  maimer  as  if  it  were  a  limitation  in  a  deed  of  feoffitoent, 
nmon  Uw.  or  any  other  conveyance  at  common  law  (a) }  and  that  the 
I"  6a  1 1  intent  of  the  party  is  not  fufficicnt  as  in  a  will,  for  the 
•  .  .  A  fiatote  3a  ffc  8.  leaves  the  teftator  at  liberty  to  exprefs  his 
intent  as -he  pleads*  but  the  common  law  ties  up  convey* 
mncea  to  fet  form  aad  fet  words. 
In  a  gift  In  tail  _  ad)y>  In  a  gift  in  tail  it  mull  be  limited  of  what  body 
Jj^JtE^AS  "*■•  *•  t°  comc»  f°  as  it  may  appear  by  the  espn^s 


* 


ifcarttocomc  %ords,  or  fomething  tantamount  or  equivalent  *  and  there- 
.   „    ^    !         fore  a  gift  to  H.  and  his  heirs  males,  or  a  gift  to  /f.  and 
rhis  heirs  females,  is  not  an  cftatc-tail  •,  becaufe  it  is  not 

{a)  This  pgfat  is  recognized  in  the  nant  to  (land  fcifed  (and  c*me frmbltxti 

cafet  of  Smttem  f>  &$*#,   a  Atk   101. .  cafe  of  furrenders).  there  was  adiffier- 

Z*t*//  t.  Lrt>eti,$\0[.  11.    J 11  //jfc*r  ence  between  words  of  regulation  vor 

v,  ITtfg*  ante^x,^  l  -P.  M^Jsw.  14.,  the  modification,  of  the  ciiate(  and.  word* 

majority  of  the  judges  held f  that  a  fur-  of  limitation. 

render  might  be  conftrued  as  a  will  in        The  limitation  in  this  cafe  would  in 

creating  a  tenancy  in  common.     In  a  will  have  clearly  been  an  eJtate-tail. 

XigdaL  v-.  Patter,  a  Fe%.  252.,  Lord  Viit  Morgan  i\  GrijfttksH  Cexvf:  234. 


kardnvkh  thought  that  upon  a  cove- 


(aid, 


€l&  621 

Aid,  nor  does  it  appear  of  whofc  body  they  are  to  iflte-   . 
A t  common  law  ibis  would  not  have  been  a  fee-conditional % 
and  the  ftatute  de  dents  does  not  create  eftates-tail,  but 
jitferves  them :  A  fee  at  common  law  was  cither  abfolute 
or  rcftraincd  *>  thofe  reftrained  fees  were  either  retrained 
as  to  duration,  as  a  gift  to  A.  and  his  heirs,  while  fuch  a 
houfe  ftood,  bfc.9  which  was  a  bafe  fee  \  or  reftrained  as.  to 
wiiat  particular  heirs,  or  of  whofe  body  ifluing  fliould  in- 
herit, which  was  a  fee-conditional,  and  is  by  the  ftatute  Fesabfolut* 
turned  into  an  eftate-t*il  \  ergo  this  is  a  fec-Gmplc  at  cool-  ^J^j* 
tnon  law,  and  is  fo  at  this  day ;  for  there  are  words  to  %  bl  com.  104. 
create  an  eftate  of  inheritance,  but  none  to  reftrain  that 
to  iflue  or  heirs  to  the  bodv  of  the  party :  But  a  gift  to  a 
man  and  the  heirs  males  of  his  body*  is  an  eftate-tailj  fo 
is  an  eftate  to  hufband  and  wife,  isf  baredibus  de  ipfispro-  Bywhtt  wordt 
creatis,  for  de  ipfis  is  tantamount ;  fo  if  a  gift  be  to  H.  and  Mm$J  *• 
his  heirs,  if  he  have  iflue  of  his  body  ;  and  if  he  die  with-  q^iSl  *o?* 
out  heirs  of  his  body,  the  remainder  to  himfelf  and  his  10  Co.  87/ 
heirs ;  for  here  is  an  inheritance  created,  and  it  is  manifeft  Moor  Cm£-  94* 
he  meant  heirs  of  his  body,  &  voluntas  donatoris  in  cbarta  ctrth.  34.}. 
donifui  manifefte  exprejfa  de  catero  ob/erveturf  and  this  was  Mod.  sty 
neceflary  implication.     Jenk.  171.   5  H.  6.  6.    So  if  a  Jij^mltot. 
gift  be  to  A.&  baredibus Jiiisf  hartdts  de  carne  fua  habuerit,  plow*.  141.  ».* 
tsfji  nuUos  baredes  de  tame  fua  babuerit%  remainder  to  the 
donor :  So  if  lands  be  given  to  A.  [and  bis  heirs)  &fi  con* 
tingat  ipfum  obirejine  baredibus  de  corpore  fuo>  remainder  to 
the  donor,  is  an  eftate-tai),  per  Holt%  C.  J.  though  riot  given 
to  him  and  his  heirs.     Quare* 

3<Uy,  They  agreed  Beresfira**  cafe,  vm.  a  feoffment  to  To  B.  an*  tte 
the  ute  of  A*  for  life,  remainder  to  jff.and  the  heirs  males  bektaaieiof  , 
of  the  (aid  Jfc  lawfully  begotten,  and  for  want  of  fuch  iflue  tSh^mit^ 
lawfully  begotten,  to,  (sic*  to  be  an  eftate-tail;  for  of  the  wAh^Smk, 
laid  2?.  vide  ditto  B.%  or  ex  ditto  B.f  which  is  fufficient  to  Acomlttfl. 
denote  ex  quo  corpore;  fo  if  it  were  in  Latin>  remanerepra* 
ditt.  B.t  is  baredibus  de  ditto  B.%  or  ex  ditto  B.    But  if  it 
were  in  Latin  remanere  ditto  B.  £5*  baredibus  fuis%  or  baredh- 
busipftus  &  pro  de/ettu  talis  exitus,  remainder  over,  it  had 
been  no  eftate-tail. 

4thly>  It  was  agreed  per  Hok%  C  J.  Powys  and  PovsoU^        [  6l2  J 
Juftices,  that  Valentine  and  Alice  had  a  fec-fimple,  and  not 
an  eftate-tail,  becaufe  the  words,  &  pro  de/ettu  talis  exitus 
import  nothing  of  their  dying  without  iflue ;  it  is  not  (aid        ' 
pro  de/ettu talis  exitus  de  corporibus  ditt.  Vale  mini  &  Alicia  Or 
de  praditt.  Valentino  &T  Alicia,  but  generally,  whereas  every 
heir  is  the  iflue  of  fomebody.     If  there  had  been  particular 
words  exprefled,  as  if  they  die  without  heirs  of  their  two 
bodies,  there  might  be  reafon  to  turn  the  exprets  eftate  of 
fee-fimple  raifed  into  tail,  which  cannot  be  altered  upon  a  t  bl  Com.  115. 
bare  implication,  the  rather  in  thi*  cafe,  becaufe  of  die 
word  ajfigns;  for  an  eftatMail  is  not  an  affignablt  eftate. 

k%  7  a. 


€2t  Cenbet  ant)  iRefttfaf,  amenta  &c. 

*l  Co.  46.  ii//.  Rep.  344.  i  Cr*.  363.  $  Cro.  478.  PlotuJs 
541.  3  Zewt.  5.  ifc*.  34 j  37.  AJf.  1  j.  r  Cra,  366.  2  Sid. 
41.     GwW,  J.  rtwfru,  becatrfe  the  intent  of  the  party  was 

0/ equal  to  «fcor  to  create  an  eftate-tail ;  and  the  word  of  in  EngKfb  1$  equal 

« in  Utin.        jhh!  tantamount  to  <fc  or  ex  in  2,0/m. 


^rfe1.^  Icnbet  and  fcefufal,  amenfc*, 

Lit. Rep. 33,34.    •  «p 

afnft.  107.  \SfC* 

1  Lev.  44. 

a  Cro.  617. 

Pyer  300.  !■■*■— — ■»— . 


I.     Giles  tw^rs  Hart* 

[Mich.  9  Will.  3.  B.  R.     1  Ld.  Raym.  254.  S.  C] 

Toa^MneralaC  jNDEBITA TU8  *]fumpftt  and  quantum  meruit,  and 
JjjJjJJjJ  •*  that  being  requefted  at  fuch  a  day  and  place,  the  de- 
Ufka^ediHtba  fendant  refined  to  pay.  The  defendant  pleaded*  that  at 
tout  tempt  prift,  fttcb  a  day,  before  the  requeft,  he  tendered,  and  the  plain* 
lite  taTttTtt  ***  *cfufcd  *  and  tltet  afterwards  he  was  always  ready,  and 
a  Uv^io^  e  tenders  the  money  into  Court.  Plaintiff  demurred,  becaufe 
3  Lev.  24, 103,  the  defendant  had  imparled,  and  becaufe  it  is  not  pleadable 
i4sho^.7ii  4°"  "*  ***  aJfuntPfit*  ^^  becaufe  here  was  no  anfwer  to  the  fpe- 
230.  Comb!  cial  requeft.  Et  per  Holt,  C.J.  Where  the  agreement  is 
44»i334-  Vca.  to  pay  at  a  certain  time,  tender  at  that  time,  and  always 
Pmpd^aaI  ready,  is  a  good  plea ;  but  where  the  money  is  due  and 
Ctrth.413.  payable  immediately  by  the  agreement,  the  partv  muft 
t£alk.  343-  plead  tout  temps  prift  from  the  time  of  the  promife  :  But 
CaJeVV.lL  1  Vx.  *k*8  cannot  be  after  imparlance  (a)  \  for  by  that  it  appears 
•he  was  not  always  ready ;  otherwife  if  no  imparlance,  then 
£  62  3  J  £e  might  have  pleaded  tout  temps  prift  notwith Handing  the 
fpecial  reqneft  laid  in  the  declaration,  becaufe  it  was  im- 
materially alleged  there  v  fo  in  debt,  though  the  plaintiff 
lay  a  fpecial  requelt,  the  defendant  may  plead  femper  para- 
S  C.  Owth  411  ****  an<*  Pra7  judgment  de  dampnis  :  And  the  plaintiff  may 
in  pleading  ten-  rcpty  a  fpecial  requeft  to  (hew  the  defendant  was  not  al- 
der in  debt,  de-  ways  ready :  So  in  the  principal  cafe :  Yet  there  is  a  dif- 
trivuJItS  ference  between  debt  and  ajfumpfit;  for  in  debt  the  da- 
<jjinnis;  in  cafe,  mages  are  bqt  accefiary,  but  in  ajfumpftt%  are  the  principal : 
de  uiterioribus  Therefore  in  debt,  the  defendant  may  plead  in  bar  of  the 
dampm*.  damages ;  but  in  ajfumpfit  the  defendant  ought  to  plead  */- 

ways  ready,  with  a  profert  in  cur.,  and  demand  judgment 
de  ittterkribus  dampnis. 

{a)  ft.  Clip.  103.  Lut.izy.  Forte,    that  a  tender  may  be  pleaded  after  a 
376.  2fanw  343,3.54*  ii. /f.£/«  369^.:.  judge Viftike  lbs  tiine*   , 


Ctn&er  and  BiftifaT,  8mentaf»  &c*  6*$ 

2a    Sweatland  twyfrr  Squire* 
[Hill.  10WHI.  3.  B.R.] 

INDEBITATUS  affumpftt:  The  defendant  pkad*  Tooti«*iprj.i 
■*  cd,  that  before  thca£Hon,  w*.  fuch  a  day,  he  tendered  JST'"^3* 
the  fum  of  fo  much  money,  and  that  he  was  always  after  4431 444* 
ready,  and  now  is  ready,  and  prays  judgment  de  dampnis.  *  ***•  *°9* 
Plaintiff  demurred.     Et  per  Cur.  It  is  not  enough  that*  he 
was  always  ready  fince  the  tender  \  the  money  was  due  be* 
fore,  and  the  negleft  of  payment  was  a  delay,  a  breach  of 
contract  and  a  caufe  of  action  y  now  here  is  no  damages 
for  that,  but  thofe  damages  and  all  that  part  of  time  re- 
mains unanfwered,  in  refpeft  of  which  the  plaintiff  ought 
to  have  judgment.     Note;  The  counfel  for  the  defendant 
faid,  that  intereft  was  due  for  the  time  unanfwered,  and 
damages  would  be  recovered  in  refpc&  of  that  intereft. 
^jfodfutt  negatumper  Powell,  J.  Intereft  is  recovered  by  Jntweft  not  re- 
way  of  damages  where  damages  arc  recovered  ratione  de-  fa^*$w 
tenthnis  debit i;  but  not  where  damages  only  are  recovered,  recovered 
fot  intereft  is  not  recovered  oceafmc  dampnorum.    Judg- 
ment pro  quer, 

3*     Lanqafliire  verfus  Killingworth. 

TTrin.  13  Will.  3.  B.  R.     1  l,d.  Raym.  686.  S.  C.    Comyns 
116.  S.C] 

f7  Covenants  at  two  days  notice  to  accept  iooo/.ftocic  when  both 
-*^#  at  any  time  within  twelve  months,  and  to  pay  2000/.  J^S"1^^ 
on  the  transfer ;  and  the  plaintiff  (hews,  that  on  thefecond  fcewn.  iSmm*. 
day  of  November  he  gave  the  defendant  notice  he  would  be  3*°«   »  Swu£. 
at  the  place  the  fourth,  and  that  he  was  there,  &  obtulit>  35^.  ^Lum. 
and  that  the  defendant  was  there.     Per  Cur.  When  both  3  saik/r^. 
parties  meet  at  the  time  and  place,  he  that  pleads  a  tender  Cafe*  B.R.  513, 
muft  alfo  plead  a  refufal ;  otherwife  fuch  a  plea  is  naught  ^s*yer  '^'l 
on  demurrer,  but  good  after  verdift  $  and  if  the  defendant  1  Str.  535. 
be  abfejit,  he  muft  (hew  that,  and  alfo  that  he  was  at  the  &>"*• 7%9r    • 
time  and  place,  and  tendered.     Fide  1  Sid.  31.  17  or  7       ,3*' 
E.  3.  ix.  a  Sound.  350.  PeUrs  and  Opie. 

*  ^dly,  He  that  pleads  a  tender  at  the  time  and  place,  and  If  onecomet not, 
no  one  there  to  receive,  muft  fliew  at  what  time  of  the  J^SjjjF* 
day  he  was  there,  and  how  long  he  ftaid;  for  he  ought  camc,Wandhow 
to  (hew  that  he  lias  done  all  that  could  be  done  on  his  long  he  ftaid, 
part  to  accomplifii  what  by  his  agreement  he  was  bound'    *  [  624 1 
$q  do  (0).    6  Co.  1 14.  Yelv.  38,  2  Cro.  13. 


(*)  Vid$  acn  Str.  544,  777.    \  Bro,  P>  C.  9U 
R3 


3dIr* 


624.  Cerm-time,  tito  Computation, 

MufttoyoH  3dly,  The  laft  part  of  the  day  is  the  time  the  law  ap* 

ft^d^?-  P°ipts  for  a  tender,  but  it  muft  be  time  enough  before  fun- 

jboc*  fnevh"  *et  for  tranfa&ing  the  matter  which  is  tendered :  Yet  in 

*anr  it.   vide  the  cafe  at  bar,  wherein  there  could  be  no  transfer,  but  at 

*7?  the  plaintiff  muft  arer  the  u(age  of  the  company,  and  (hew 
that  ne  came  accordingly  and  itaid  fo  long. 


%:>%£*  1E:e?m4fme.  and  Computation. 

*7*t  196. 


I.   Anonymous. 

[Mich.  10  Will.  3.  B.  R.] 


pER  Hoitf  G.  J.  Mr.  Juftice  Twjfdem  ufcd  to  eke  the 
+  book  of  E  4.,  and  Cty,  they  were  to  hear  no  law  the 
laft  day  of  a  term. 

*•    Afmole  tw/fo  Serjeant  Goodwill. 

[Tnn.  11  Will.  3.  J.R.] 

Sqd^ji "*ibo..«  ASE  againft  the  n^?ox  brevium%  the  declaration  was 
fc^SbtoS!^  4eKfered  on  Friday  morning,  and  ntfes  ghen  to  plead 

4cm  <mt  of  within  four  days,  whereas  Holidays  an<i  Sundays  were  not 
cove  Vktepoft  juridical  days.  Etpsr  Qur.  We  reckon  them  mom  juridu% 
t£  l  ML  M  *°  »*"***  to  I*  tranfeaed  in  coyrt,  and  therefore  3m- 
siT  3  Bum*  day+tnd  holidays  are  no  days  to  move  in  arreft  of  judgment, 
>595*  H  Bl  9*  But  as  to  bufinefsdoqe  out  of  court,  as  rules  to  plead  with- 

ZtIr.  557!    »  fcv^jh^^^^ 
days. 

'  [  <fcj-l  3.?    Sir  Robert  HpwardV  C<$. 

(Trio.  1 1  WiH  3.  B.  R.  . Ac  the  Sittings  at  GuildtulL] 

itSnrnuam.%$  a  Policy  of  aflbranc*  was  made  to  infure  the  life  of  Sir 
lt£L*mS*  Roterf  Howard  for  one  year,  from  the  day  of  the  date 

1st  day  sinnitr  iheftof  j  -the  policy  was  dated  on  the  3d  day  of  Ssptemier 
tokk.  Vide  ]597a  Sir  Robert  died  on  the  3d  day  of  Settember  1698, 
"^i  £^#  about  one  o'clock  in  the  morning.  Eiper  Hdt%  C.  J.  IH 
438.  5  Co.  1,  an  a&ion  hereupon  it  was  ruled  at  the  fittings  at  Guildhall* 
H» 100a  ift;  That/n?w  r*r  Ay  y  /if  4rir  excludes  the  day,  but 


C*rm*time,  anti  Computation.  &*$ 

from  tbt  date  includes  it,  fo  that  the  day  of  the  date  is  ex-  tBulft.  83,305. 
eluded,    adlyf  That  the  law  makes  no  fta&ion  in  a  day,  ^£^HoitI9i' 
yet  in  this  cafe  he  dying  after  the  commencement,  and  be-  JJ^  {A  t# 
fere  the  end  of  the  laft  day,  the  infurer  is  liable,  bfcaufe 
theinfurance  is  for  a  year,  and  the  year  is  not  complete 
tUl  the  day  be  over:  let  if  ^  be  bom  on  the!  third  day  rf 
Sipumter,  andon  thefeccmd  day  of  £^/»^r,  twenty-one 
years  afterwards  he  makes  his  wilL  this  is  a  good  will* 
far  the  law  will  make  no  fraftion  of  a  day,  and  by  confer 
quence  he  was  of  age.  — ■ • 

4.    Allen  verfits  Brookbant 

[Trin.  1 1  Will.  3.  B.  R.] 

UP  O  N  a  libel  in  the  Spiritual  Court  for  incontinence.  Citron  m*r  Is 
the  citation  was  fcrved  on  the  Sundai,  and  fixed  on  the  JJ^^^jJf 
church-door,  and  that  was  obje&ed  to  «s  void,  becaufe  it  a»or  m  Sgafer, 
is  a procefs.  Fide aa  Car.  a.    Holt,  C  J.  That  ftatuteex-  <Mod. 450. 
tends  not  to  this  procefs,  nor  to  fummons  at  the  church ;  ^^  *°** 
~  b»t  only  to  fuch  procefs  which  may  as  well  be  tjpecutfd  at 
Stoy  other  time. 

5.     Lord  BellamontV  Cafe. 

[Pafch,  1*  Will.  3.  B.R.] 

'THE  attorney-general  moved  for  a  trial  at  bar  laft  ™£^*mL 
*    paper-day  in  the  term;  in  an  a&»on  againft  die  fp-'ful  ■ 
vtfnor  of  Ntw*Yerk9  for  matter  done  by  him  jm  go# 
yetnor  (a)  j  and  granted,  becaufe  the  king  defcoded  it. 

(*)  FidtCwp. i6u.  -    -  -•     ■       ll 

6.    Sir  Chriftopher  Halce  vrr/ia  Owen. 

[Trin.  %  Ann.  B.  R] 


&UNDAT  is  not  included  ta  the  iiMnr  days  to  more  in  jgjyj 
0  arreft  of  judgment,  but  the  defendant  flitoft  have  four  J™£y! 


facte 

juridical  days.    v^Ur  ptf  6a7*  6  #«/.>  a  5  X*  ***//;  2. .  (*)  ^  u  «ntft 

•fja* 


(J)  0.  of.  4  J«f.  iisOw     :■•.•..' 

Note ;  Bail  may  apprehend  Us  principal  on  a  Sttudsy.    Judge  Btacowt1! 
MS.  Mich.  3  Ann.        ^  ■       -     . 

"    "    •  tti     ■■■ 


6»&  Cttm-~tf me,  ftnD  Cojnpuauiom 

k •  .;;■  7.     Parker  twyfcx  Sir  William  MoorV 

.  >.    [«iU.  2  Ann.  B,  It.    s  Ld«  Raym.  1028.  S.  C] 

H.  may  be  uken  j^NE  was  taken  on  a  Sunday  by  virtue  of  an  efcape* 
on  anefcape-      V7  warrant,  and  it  was  held  good ;  for  one  may  take  an* 

ryr.rans.°c.S UD" Qthcr  °°  a  S**%  uP°n  frefll  P»rf^>  and  this  is  in  the 
6  Mod.  *95,'ai,  nature  of  it,  though  it  be  by  a  new  method,  for  this  is  no 
92,63, 96, 154,  original  procefs,  but  the  party  is  in  dill  upon  the  old  com* 
l$So.  -5^Sk!5'  nutment  continued  down  (*)♦ 
148.    Bi.  Rep.  1 27  3* 

(a)  Vide  note  to  Wilfon  v.  Tucker,  'execution  on  a  Sunday.    Rex  v.  Myers* 
1  Salk.  78.,  and  add,  that  a  defendant     l  T.  R.  265. 
in  a  penal  a&ion  cannot  be  taken  in 


s.%6im.  8.     Harvy  verfus  Broad. 

*43j  *J59»  196.  J  J 

[Pafch.  3 -Ann.  B.*.] 


jo*. 


Tres  Tnn.  on       A  "Writ  of  inquiry  was-  returnable  tret  Trin.+ .  which  waa 

Sunday,  writ  of  /a  Sunday^  and  the  writ  was  executed  on  the  14th,  and 
turmlbL'  exe?"  tnat  was  Monday,  which  was  kept  as  the  ejfiin-day>  but 
cutH  Monday,    was  a  day  after  fres  Trin.     A  writ  of  error  was  brought, 

<W  uk°«  ?u ''  Et  *er  Cur'* 

dicii  notiwif         *&>  A  writ  may  be  executed  the  day  it  is  returnable  (J), 

computation  of   but  not  after.     2dly,  The  Court  may  take  notice  of  this 

dlic^  yid<8     Jn.4*c^Uy,  an^  thefc  needs  no  writ  of  error,  and  no  aflign- 

?4*;  ite'zs','  ^cnt  °£  Ais  *°r  erTOr  0I?  the  record.    So,  5  G*.  45,,  •  the 

Sec    1  Leon.     Court  JooJt  poticethat  the  Ufie  of  the  writ  of  covenant  waa 

Mod.Caibi'     afte*  Ac  return.      Vide  60.  Ent.   250.  Jlfo.  571.,    and 

S.  c."  s  Keb.  59.  Plvwden,  Fj/b,  and  Brocket's  cafe,  the  Court  took  notice 

iTon.  301.        the  proclamation  of  a  fine  was  on  a  Sunday.     3dly,  There 

Sj^c*1"41'   was  no  difference  between  moveable  and  immoveable  feaftsj 

Jon.  *zS.  for  the  moveable  calculation  for  Eafier  was  made  by  the 

Cro.  Eii*.  227.   cour\£u\Qt*  J5?/Vf,  but  received  in  England  and  made  part  of 

•N.^iep.3"     ^ie  Calendar,  which  is  eftabliihed  by  the  law  of  England  : 

Cage^  c.  not      Therefore,  whether  the  feaft  be  moveable  or  immoveable, 

amended,  but     or  whether  the  computation  is  by  the  day  of  the  month  or 

wajried.   Moor  fa-foj  0f  x\it  week,  viz.  die  Ltaueprox,  pofi  tree,  fcte,,  as  it 

is  in  judicial*  proceedings,  we  have  the  fame  law  and  the 

£rme  rule,*  and  the  Court  cannot  but  fee  and  take  notice 

of  what  nppcars  to  them.     Vide  1  Cro.  53.    1  Lev.  196. 

I   Sid.  301.      Plowd;*26$9  266.  b.    Rp.  $2j\.    Dy.  181. 

pi.  52.  2.r//.  6.  13.  pi.  4.    3  Cro.  227.  Lat.  118.    2  Cro. 

506,  548.    1  Jon\  301.    Stat,  (k  Anno  Biffextili.     Harvey 

verfus  Broad.     The  judgment  was  reverfed  (r). 

{I)  R.ae.tLA.Raym.  1449.    Bur-        (0  Vide  ac.  S/r.  81*.      Vide  Str. 
2:z.     zWil/.tfi.  387- 


Ctabetft  t6t6 

g.    Davies  verfus  Salter,  s.c.«imj 

-^  /  »5o,*c  3  Sails, 

[Mich,  3  Ann.  B,  R.]  *46, 

A  Writ  of  inquiry  was  returnable  ires  feptlman.  Trin„  ^mJ™*!' 
which  was  Sundav  the  nth  of  %mi#»  and  the  writ  2D*  I  rv. '*?** 


which  was  Sunday  the  13  th  of  ^wit,  and  d\e  writ  ap«  2  p^' 


*94* 


peared  to  be  executed  the  14th  of  June.    Judgment  pn  *  Mod.  41,  *r, 
quer.,  and  error  brought;  and  Eyre  urged,  that  the  Court  l6o»  x96« 
could  not  take  notice  of  the  days  of  the  month.  1  Cro.  275,        _  - 

Telv.  140,     1  ifo  .^ftr.  595.      Sed  non  allocatur  ;  thus  he        [  02 7  J 
urged,  that  Sunday  ought  not  to  be  reckoned}  but  Monday  1  Jon.  300. 
in  lieu  of  it.     Vide  Br,  c.  5.  a  Cr*.  16.  1  Cro.  11.  £/^r  [  £^54* 
Holt,  C,  J.  If  Sunday  happen  to  be  the  4/0  diepqft,  the  hold-  5  m«m.i»  fif- 
ing of  the  term  muft  of  neceffity  go  over  till  Monday.    So  160,  196- 
if  &/«&«  happens  to  be  the  efoin-day :  And  as  to  the  re-  l  ln&'  '«• 
latiOn  of  judgment,  where  the  efpnn-day  is  a  Sunday,  the 
judgment  can  only  relate  to  the  fir  ft  judicial  day.     AU 

Sinden.  OBab.  &c.  are  inclufive  :  Here  we  enter  die  Lun*9 
V .,  and  that  is  inclufive.     In  C  B.  they  enter  a  die 
Lunx,  &c,  and  yet  that  is  incljifive  too :  But  in  the  prin-  Ante  41 5, 6a$. 
cipal  cafe  there  is  no  neceffity ;  .the  writ  might  have  been 
executed  fooner,  or  returned  at  another  day. 


%x$tozt% 


i.     Young  verfus  Ruddle.  108,1359. 


%  Cro.  an. 


[Mich.  7  Will.  3.  B.  R.     1  Ld.Raym.  60.  S.C.]  %KS*£?$; 

JSS  UMP  S  IT  and  quantum  meruit :  The  defendant  £S"lfi^" 
■^  pleaded  he  gave  the  plaintiff  a  beaver-hat  in  fatisfac-  {ffu^&kea  upoa 
lion  of  the  promifes,  and  the  plaintiff  accepted  it  in  fatif-  the  acceptance, 
fa&ion :  The  plaintiff,  protejiando  that  he  did  not  give  it  in  v*£  *jj£?'*6* 
fatisfa&ion,  traverfes,  that  he  accepted  it  in  fatisfa&iori ;  y'ou^  Tk  Rujj, 
to  which  it  was  demurred,  id,  It  was  urged,  that  this  Cartb.  s.  c. 
could  not  be  pleaded  in  fati&fa&ion  of  the  promifes,  but  H^j  ^g1^ 
fhould  have  been  of  the  damages,  like  Neal's  cafe,  Tel.  192.  5  JJJIJ!  Paoneirt 
In  debt  upon  an  obligation,  the  defendant  pleaded,  a  load  cafe.  Mo.  677* 
of  lime  riven  in  fatisfa&ion  of  the  obligation,  and  it  was  67J?*    *ly'r2" 

111        °  .  *-.  1  1        lit.irt  9  Co.  39.     Cro. 

held  no  plea  ;  for  it  ought  to  be  pleaded  in  bar  of  the  mo-  |j,  c%$  193. 
ney  due  by  the  condition.     Sed  per  Cur.  A  releafe  of  the  Comb.  346. 
condition  would  have  been  no  bar  to  debt  on  the  obliga-  Cafci  B#  *•  *** 
tion  $  but  a  releafe  of  the  promife  in  the  cafe  at  bariiad 

been 


6*7  Ctttwtfk 

Vkkfitr.  »3«  been  a  good  plea.^  adly,  It  was  urged,  that  this  traverf* 
*  Wttf.  $3*.  ^p^s  naught  v  for  if  the  gift  in  fat  is£i£kion  be  admitted^ius 
acceptance  will  not  he  material.  .£//*r  /fa//,  C.  J.  The 
acceptance  is  material  as  well  as  the  gut ;  to  plead  a  gift 
without  (hewing  the  other  received  it,  would  be  naught  {«)  * 
[628]  either  is  tnmriahle.  Pofr/fi*,  178.  Ei  per  &fa*v,  j*. 
The  gift  is  neither  admitted  nor  confeffed  In  this  caw  kr 
the  plaintiff,  becaufe  there  is  a  prottftando  to  the  gift  5  to 
that  it  doth  not  appear  here  was  any  receipt  at  all. 

(*)  R.  ac.  Sir.  573. 

?.     Pullen  tw^tf  Benforu 

[Mich.  10  Will.  3.  B.  R.    1  Ld.  Raym.  349.  S.  C-] 
Kon  ^ntea  held   |N  debt  on  a  boni%  the  plaintiff  declared,  quod  def.  90  & 

^r  m^bc  /***&  *<rw-  <**•  <$k*  *  ^  ""a*-  Defendant  pleads* 
dfttofcd  before  that  it  was  firft  delivered  30  dp  Novmbr.  bf  mwwtea%  and 
hecncood«4e  (hewsthe  writ,  on  which  he  was  in  cuftody,  was  return* 
c^M^'  ablc  9"*"*"'  Mart™>  fo  that  the  bond  was  taken  after  the 
443.  1  Leon,  return  of  the  writ  \  and  then  relies  on  the  ftatute  of  If.  6. 
|5*  ^J^I2*  The  plaintiff  demurred  and  had  judgment;  and  the  Court 
*6*  h<*  55s!  a8rtca»  that  mere  matter  of  fuppofal  fe  not  tmer&b&'no 
more  is  matter  alleged  out  of  due  time,  no  more  is  matter 
immaterially  alleged:  But  they  held  the  20th  day  of  No* 
Com.  Plate,  vember  an  exprefs  allegation ;  and  that  the  defendant's 
c.  11, 13.        pj^  j^j  majc  jt  materia] .  for  the  validity  of  the  bond 

turned  wholly  upon  the  dav  of  the  delivery ;  upon  which 
reafon  the  defendant  fliouid  have  traverfed  its  delivery  on 
the  20th  (a).  And  the  Court  held  th?  non  arrtea  was  no 
traverfe,  becaufe  it  is  that  which  cannot  be  refted  upon  \ 
but  the  party  mud  difclofe  farther  matter  before  he  comes 

'to  conclude.  Cited  Teh.  138.  %  Cro.  263.  5 '  H.'J.  i6* 
Yid*  San&  u.   'i  ,K'b*  1  oS.    1  Sid.  300.   Teh.  3 1 .     Jtyt  Holt%  C.  J.  faid, 

;"  that  that  cafe  of  H.  7.  came  not  up  to  this  cafe. 

(a)  Fide  Ktl.  229.   Beverly  v.  Pioi f  7  Med.  16.    Benjamin  v.  HvweHM  1  Wtlfi 
81 .     20  Ftn\  342.    4  Beu.  Jbf  79. 

a.M«*.6«.:  3,     Chance  verjus  Weeden* 

1  [Mich.  13  Will.  3.  B.  R.    1  L<L  Raym.  70a,  named  Chaon- 
cey  v.  Wiodc.  ] 

Denjorafoa    TRESPASS  for  200  bufhds  of  fait :  The  defendant 

j****^ by    th^t  it  was  put  on  board  to  be  exported,  wt  being  weighed, 


Cratorft*  6*8 

&c.i  that  lie  was  an  officer,  ttV.f  and  feifcdit ;  die  plains  thecoma**  k# 
tHP  replied  de injuria  fita  propria  abfa;  tail  coufo;  the  de-  *&**$&?' 
fendant  dcmtirred*    Et  per  Hob,  C.  J.  Whore  the  de-  x  LeV.  307, 
fendant  juftifies  by  virtue  of  an  authority  by  the  common  3°*-  3****4*» 
law,  as  a  conftable  by  arreft  for  breaking  of  the  peace,  un-  j^j£  ffi4^ 
der  procefs  of  the  admiralty,  &c.t  de  injuria  fua  propria  is  F.  18.  m  Ur. 
a  good  replication  j  fo  it  is,  and  by  the  fame  reafon,  when  '  *>  '*•  3  ***• 
one  juftifies  by  an  authority  of  an  z£t  of  parliament ;  for  J^  cafaB.lL 
being  a  general  law,  the  ftatdte  can  be  no  part  of  the  iflue.  580'.   Vide 
ride  16  H.  7.  2.  5  H.  7.  6.     Co.  EnU  643.     A  juftifica-  +  **»•  »*• 
tiort  upon  the  ftarute  de  malefa&oribus  in  parcir,  and  a  like  ' 
replication :  As  for  the  cafe  in  Crogafs  cafe  of  wafte,  and 
enter  pur  view,  Hob9  C.  J.  faid  it  flood  on  a  particular 
reafop.     Alfo  the  Court  held  the  plea  ill,  becaufe  it  was 
not  (hewed  what  fort  of  fait  this  was,  bay-falt,  pit-fak,        I*  fa(\  1 
whitc-falt,  (5V.,  for  the  ftatyte  does  not  extend  to  all.       *-      ^  •* 
Judgment  pro  auer. 

4.    Haywood  verfus  Davies  &  al. 

(Mich*  1  Ann.  B.  R.    Vide  tbisCmfi,  title  Abatement,  pL  ldr 

«fHERE  a  traverfc  ought  to  conclude  to  die  coun« 
*^  *    try,  and  where  with  an  averment* 

(a)  To  the  authorities  there  referred  to  add  Hedges  v.Sandai,  tT.R.  +}%* 

5.    White  verfus  Bodinam. 
[Path,  3  Ana.  B.  R.] 

LESSEE  for  years  brings  covenant  againft  theleflbr,  ^**^^* 
declaring  upon  a  demife  and  covenant  for  quiet  "^    ******** 


joyment,  and  affigns  for  breach,  that  the  leflbr  did  enter  mnpvt.  vue 
upon  hurt  arid  ouft  him  of  the  premifes.    The  defendant  *  *£•  6t* 
pleads,  that  he  entered  to  diftrain  for  rent-arrear,  abfam  Jc*.  "Vco! 
bocy  that  he  oufted  him  detramijfs.    To  which  die  pbun-  oX  Vattgfa.175. 
ti£F  demurred,  thinking  the  traverfe  ill;  becaiife  if  he  *$^'+V 
oufted  him  of  any  part  of  the  premifes,  he  had  a  good  ?ia*.sH? 
caufe  of  a&ion, .  therefore  he  (houldhave  traverfed,  abfa;  Yob.  so* 
iocf  that  he  oufted  him  of  the  premifes,  or  of  anjr  part  Jjjj^ *17* 
thereof  (*).  But,  per  Cur.  The  plea  is  well  enough  in  this  t  Vtnl\7%< 
cafe $  for  if  the  plaintiff  will  join  iflue  upon  the  matter  of  S.  C.  6  Mod. 
the  traverfe,  and  prove  the  oufter  of  any  part,  the  iflue  'S0' 
;(haJHfe{br  him:  And  the  Court  took  a  dhretfity  between  .-....- 

(b)  ride-Cdlomy*  Stockdak,  Str.  694.  .8  Mod.  58.  • 

pleading 


6*9  $E*9*?fe, 

pleading  the  general  ifiue,  as  in  debt,  you  muft  pkad  mm 
<&Jrt  ait  atupiam  imde  parcelhm,  and  a  fpecial  iffue,  as  this 
is.  3  Cro.  83,  84.  Djer  if 5.  Judgment  for  the  dc«r 
Cendant. 


5gT<&,  6<  Gab€rt  ^^  Parkcr- 

*  **  [Pafcb.  3  Ann,  B.  R  J 

IStowuZtt^  *  1^  replevin  for  taking  cattle,  the  defendant  made  coniu 
tnmfemiiybe  ^  fance,  that  A.  his  mafter  was feifed  of  the  tocus  in  quo, 
taken  that  be  U  and  per  ejus  prtcepf.  he  took  them  damage-feafant.  Plain- 
ly't!^'  Mot  ^  ^P1**1*  that  hc  wai  fcifcd  °*  onc  "W  P81**  and  Ptt* 
150.5  Cio5  el  in  his  cattle,  abfq;  hoe>  that  the  faid  A.  was  fole  feifed, 
J7*»  7*5-         To  $is  the  defendant  demurred,  and  judgment  was  given 

•  CoTS!"  u».  aP*n&  bun ;  for  the  defendant  makes  a  conufeiice  under 
Mod.  ci  158.  his  mafter  as  fole  feifed,  when  he  was  only  tenant  in  com- 
fit C.  mon ;  in  which  cafe  he  tbould  have  pleaded  according  to 

the  truth,  that  he  was  only  tenant  in  common,  &V,  When 

the  defendant  pleads  his  mafter  was  feifed  in  fee  of  the 

s  Mod.  60.       place  where,   (SV.,  that  muft  neceflarily  be  .uqd&food 

Yd?.  140.        tjiat  jjC  js  fQ|e  fcjfcj .  jmj  whatever  is  neceflarily  under, 

ftood,  intended,  and  implied,  is  traversable  as  much  as  if 

it  were<cxprefied ;  and  therefore,  though  a  feifin  in  fee  is 

L  ^3°  J       onty  ^Ueged  generally,  .yet  that,  being  intended  a  fole  fifi- 

fin,  the  plaintiff  may  traverfe,  abfque  hoc,  that  he  is  fole 

,    *  feifed  $  finceihe  plaintiff  makes  himfclf  tenant  in  common 

with  the  defendant,  it  had  not  been  enough  to  fay,  that  he 

is  tenant  in  common,  without  traverfing  the  fole  feifin. 

jriC*8fi6ltW'       2dl79  ThBCouit  W*  **  mi?ht  ci*her  traverfe,  abfq* 

Aatt'580!  583.  ^»  *"at  ^e  was  f°^e  feifed,  or  that  he  was  feifed  modo  & 

}Ur.  104.       forma.      Hob.  119.    3  Cro.  79$.     Winch.  7.    2  Mod.  6. 

Dyer  280.,  of  which  the  Court  doubted,  but  faid  there 

'    might  be  difference  between  parceners  and  tenants  ifi 

common  who  are  feifed  per  my&  per  tout.    Fide  1  B.  4. 9. 

1  Vent.  228.  Hutt.  120.  Hob.  72.  Afo.  863.  37/7.6.31, 

Kel.  27.   1  Leon.  78.  32  H.  6.  %}  6.  21  J?.  4.  65. 


3Ere*toit« 


-ftfc^ah 


S«e  lHtwk. 
P.  C  cap.  17. 
Hale'iP.C.  i<v 
11,  Ac  K«ly* 


i.    Rex  &  Regina  verfus  Gealy. 

[Mich.  iWV&M.  B.R.] 

C*£ART  was  attainted  of  high  treafon  on  an  indift-  ^SSjflLj 
^   ment,  to  which  he  pleaded  guilt  jr.     Upon  a  writ  of  for  WMt  of  ^ 
error  brought  to  reverfe  this  attainder,  the  exception  taken  ailoc*tus  Wore 
was,  that  it  did  not  appear  he  was  afked  what  he  had  to  {jjjfn^t's^ 
fay  why  judgment  ftould.not  be  given  againft  him  ;  and  ""Sow. '131/ 
all  the  precedents  are  with  an  allocutus  quid,  or  ft  quid  pr§ 
ft  iicere  habeat,  &c.     Vide  Plowd.  387.     Co.  EnU  532. 
Raft.  455.    And  the  Court  held  the  exception  good,  for 
he  might  hare  matter  to  move  in  arreft  of  judgment,  or  a 
pardon ;  and  the  attainder  was  rcverfed. 

2.    Tucker'/  Cafe.  ^ftE?;? 

+  186.  *  ride  it; 

[Pafch.  5&6W.&M.  B.R.    iLd.Rqn.i.  S.C.]        X^*** 

nEGIUALD  Tucker  brought  a  writ  of  error  to  re-  Jud|rt«it  to 
-**  verfe  an  attainder  of  high  treafon,  upon  an  indiament  ^J^^St 
againft  him  for  the  rebellion  in  Monmouth's  time.    The  words  contnif- 
indi&ment  was,  that  the  defendant  and  another,  ligeanti*  geantr»fa*tte- 
fu&*  debit  urn  minime  ponderan.,  did  traitoroufly  wage  war  SlaScIrt.t^". 
againft  the  king  verum  (ff  naturalem  dominum  fuum  contra  3n6.  4  Mod. 
pacem,  &c.  »*.    ^m*. 

It  was  held,  ift,  That  the  want  of  the  words,  contra  /1-  \ll\^'^ 
geantim  fua  debit  um%  fuppofing  them  to  be  neceflary,  were  earth.  317. 
not  fupplied  by  the  firft  words,  Kgeantiaftue debitum  minime  Caff*fiB'8R'  *V 
ponder an.%  &c .,  for  a  mah  may  not  connder  his  duty,  and  ^l^-oV 
yet  may  not  a£t  or  offend  againft  it :  And  contra  ligeumfu-  4  Mod.  161. 
premum  dominum  fuum >  art  not  now  neceflary,  nor  were     *f  (>tl  1 
they  anciently  ufed.  .  Thefe  do  not  pofitively  expreft,  but  p  ft  6    . 
imply  only,  that  the  defendant  a&ed  againft  his  allegiance;   3 1^.  \\\  Hob. 
and  indiftments  {hall  not  be  made  good  by  intendments.     271.  Co.  Lit. 

2dly,  Without  the  duty  of  allegiance  there  can  be  no  gjg  £*f*  ** 
treafon,  therefore  an  alien  enemy  cannot  commit  trea-  cirth.317. 
ion  {a)  1  an  alien  amy  being  here  may :  That  for  want  l&dttmenu  not 

(a)  This  feems  to  be  not  perfedly  Great  Britain  are  punifhable  as  traitors 
corred;  for  though  aliens  invading  this  for  any  a&  within  the  realm  which 
kingdom  are  not  guilty  of  treafon,  the  would  be  treafon  in  a  natural-born  fub- 
fubje&s  (who  reticle  within  this  realm)  jedl.  Vide  1  Hawk.  cb.  17.  f.  5,  /y. 
of  a  prince  or  flat*  at  enmity  with    *ri8j. 

therefore 


63?  CtWfblU 

toWfeppMby  therefore  of  thefe  words,  the  crime  wants  a  due  defcriju 
Suituihiwt         tion. 

p.  c.  %%4 t»         It  is  true,  (one  precedents  rf  indictments  want  the' 

»c6.  wbatcer-  words  oMfni  ligemntuefu*  deUtum.    But  to  thefe  the  Chief 

jJiSfiSS  JulUee  {aid,  they  were  cafes  of  treafbn  made  by  particular 

Dyer  155.     "  a£U  of  parliament,  and  not  where  the  h£k  was  treafonin 

1  in*.  129.  its  nature;  and  that  in  fuch  cafe  it  was  fufficient  if  the  iri- 

vwf i  liiiwk.  difbnent  purfued  the  words  of  the  ftatute,  and  concluded 

P.  C.  25a.  cmtra  fortnam  Jiatutij  without  concluding  contra  Kgeautur 
fiut  debitum.    The  attainder  was  reverfed  (*). 

{a)  This  judgment  of  rcverfal  was  affirmed  in  Parliament.  1  Ld.  Raymond  af. 
3b*w.  p.C.  186,7. 

K»JS  3'    CharnockVC^. 

**•  3*»  33»  34* 

[7  Will.  3.    -A /J*  Old-Bailey.  ] 

Wonhtf  per-  H-iRE  queftton  was  at  the  trial,  Whether  words  could 
fokatbn7  a?T"  he  an  overt  ad  of  treafon  in  compaffing  the  death  of 

oven  ad  of  net-  the  king  ?  For  Halt,  Placit.  Conn.  13.  fays,  Words  arc 
wriJkiS^"  not  an  overt  aft  of  treafon,  nnlefs  let  down  in  writing* 
deaLvMctbo.  Et  per  Holt,  C.  J.  Loofe  words  fpoken  without  relation 
Car.  125  &331,  to  any  aft  or  project,  are  not  treafon :  But  words  of  per> 

3lLS'siik.Dte  fua^°n  t0  ^  ^C  ^nS  arc  ovcrt  2&*  °f  high  trafoa*  ** 
St.  fLtin,    is  a  confulting  how  to  lull  the  king  5  fo  if  two  men  agiw 
301,68*.  Fat  together  to  kUI  the  king;  for  the  bare  imagination  and 
Tu^is/iBi!  compaffing  makes  the  treafon,  and  any  external  ad  that 
jtes!  37.        *  is  a  fufficient  manifeftation  of  that  compaffing  and  imagin- 
ing, is  an  overt  a£t ;  It  was  never  yet  doubted,  but  to 
meet  and  conftilt  how  to  kill  the  king,  was  an  overt  a£fc 
pf  high  treafon.     Vide  Cro.  Car.  117. 

[63a]  4-    Dominus  Rex  vcrfus  Walcot/ 

S.  C  Pari.  CtC 

i*7»  **•  [Trin.  7  Will.  3.  B.  R.] 

^STJettrfW  XAT  ^  *  T  of  error  to  reverfe  a  judgment  againft  the  de- 
ftTwntofthc  fendant  in  an  indi&ment  of  high  treafon :  The 

wordiipfoti-  judgment  was,  quod  interwra  extra  ventrem  Irabentur :  but 
foeflbi^M  ^T  *cfc  words>  tn  *>*&&"  *$**  6T  ipfo  invent*  com&vrentur, 
tTtafntasthe  were  omitted:  It  was  agreed,  that  if  this  be  a  necefiary 
bawds,  vide  part  of  the  judgment  and  omitted,  the  judgment  is"  crro- 
Sc^fcrfS1  *c.  ncou8  >  f°r  *c  judgment,  in  capital  cafes  cfpecially,  is 
Ante  630/  '  ftated,  and  not  arbitrary ;  and  it  was  held  that  this  was  ? 
3  Lev.  396.  neceflary  part ;  for  though  death  is  the  ultmumfifpliciunj, 
ifj^Cwh.  Tct  death  inflicted  one  way  is  more  fevere  than  another* 
jjt!  s.  c.        and  more  formidable  %  and  if  this  judgment  be  right,  all 

otheT 


Qtttfoin  63a 

Ofher  judgments  are  wrong,  for  all  others  have  thefe  stma*.  iss. 

wonts,  vix.  Inamfpeftu,  lie.    Vide  1  H.  7.  24.    Br.  C-  ^£*£ 

ron.  i2l.    Struts  Annals  $13.   Plowd.  387.    Raft. $4$.  Cafe,  kit  95. 

Sismnd.  128.  C*.  2J«f.  422,.  422.    Harri/bftt  one  of  the  H«u£8<iV 

regicides,  rote  up  and  (truck  his  executioner  after  his  6$1t.  Ap.4a. 

bowels  were  cut  out,  which  {hews  the  thing  is  not  impof-  skin.  441. 

fible,  though  that  be  not  very  material.    At  another  day  J  **"**:  c-  4*« 

it  was  infilled,  that  the  record  below  was  right  on  an  affi-  ^'^  tkwqf? 

davit,  that  fwore,  that  the  words  ipfo  vivente  were  in  the 

record  below,  and  therefore  it  was  prayed,  that  the  clerk 

of  the  peace  might  attend  by  rule,  which  was  granted ; 

and  upon  his  attendance  it  appeared  upon  examination, 

that  the  minutes  of  the  judgment  taken  and  entered  upon 

the  record  of  the  indi&ment  had  thefe  words  in ;  but  Mr. 

Turner,  clerk  of  the  peace,  faid,  that  Sir  Robert  Sawyer, 

then  attorney-general,  after  the  trial  faid,  that  ufe  was  to 

be  made  of  the  record  in  Ireland,  and  therefore  examined 

it  before  it  was  tranferibed,  and  then  this  record,  which 

is  now  certified,  was  entered  at  large ;  fo  that  the  quef- 

t£on  .was,  Which  was'  the  record  ?  Et  per  Cur.  That  which 

was  entered  at  large  is  the  record.     Then  the  counfel  Retard  of  jwlf* 

moved  it  mieht  be  amended  by  the  minutes :  And  Hob,  J3?^J,£foa 

C.  J.  faid,  that  if  it  were  amendable,  they  could  not  amended  by  the 

amend  it  here ;  for  if  a  record  in  C.  B.  be  erroneous,  we  muiotw  ©f  the 

cannot  amend  it  here ;  but  upon  diminution  alleged  here,  ^JS  °v2? 

we  grant  a  certiorari;  but  there  can  be  no  diminution  al*  %  Hiwk.  p.  C. 

Jcged  at  the  Old  Bailey.  *47« 

adiy,  He  queftioned  much  if  it  were  at  all  amendable,  Bw.  4527;  - 
and  cited  Samjjfin's  cafe,  Jones  421.,  where  the  Court 
were  divided ;  and  it  is  there  faid  by  Kelynge,  that  there 
were  no  precedents  of  any  fuch  amendments.  And  after 
the  cafe  had  been  argued  feveral  times  at  the  bar,  upon  the 
matter  in  law,  the  Court,  Trin.  8  W.  3.,  unanimoufly, 
upon  folemn  arguments,  reverfed  the  attainder,  for  want 
of  the  words  ipjo  vivente,  or  in  conjpeclu  ejus. 

5.     Cranburn'x  Cafe.  [  ^33  ] 

[Pafch.  8  Will.  3.  B.  R.] 

CRANBURN,  a  natural-born  fubjeft  of  England,  Subjea  indiaed 
was  indiaed  of  high  trcafon.«w/ra  ligeattti*  ftue  debu  &  %£££* 
turn.    It  was  objeded,-  that  it  ought  to  be  naturalis  ligean*  fu«  debhum, 
tUfiue  debitum,  or  contra  fupremum  naturalem  dominumjuum,  J*11  *  °^5™fl1 
to  diftinguifh  it  from  that  which  is  local  allegiance  \  for  i^a^  cafc 
there  are  two  forts  of  allegiance ;  a  natural  allegiance,  as  of  an  alien, 
that  of  fubje&s ;  and  a  local  allegiance,  as  that  of  ft  rangers  A?^3Ia 
refiding  here ;  and  this  is  the  allegiance  in  the  indi&ment  Hob.  171.^  Co. 
mentioned.    Sedper  Cur.  If  an  alien  be  indidtcd  for  trea-  Lit.  iz9.  s.  d 

fon 


frtf 


Creafotn 


Bolt  686.         (on  contrd  fiaiur aim  Jbndnuni  fawn,  or  natural!*  ligeantui 
6  S.T.  a*\s.  fa*  <&&**»*>  &*  defendant?  may  give  in  evidence  that  he  id 
sen  alien  j  for  the  indiftirteirt  is  reftrained  to  that  Species  of 
allegiance  frhich  is  not  due ;  but  a  fubjeft  may  be  indifted 
fo,  or  tftfi/r*  ligeantut  ftut  debrtum;  for  allegiance  is  die 
jroar,  which  being  fet  forth,  all  fpecies  areconlprifed  on* 
der  it. 
in  IndSamentt        The  indiftment  was,  that  at  fuch  a  time  and  place  fro* 
for  comparing     £torie  tra&averunt  propofuerunt  1st  confultaverunt  de  viis  & 
to  to^^bdng  m*&*  qvomodo  domifium  regem  inUrficerent  &  confenferurii 
firft  kid,  the       bf  ajtreoverunt  quod  quudragiut.  homines  iquejtrfs  fhould  bfc 
ofert  *a  need     pnmded,  &c.%  tor  that  end.  * 

«*be laid**.  R ^  objcacd>  that  here  are  two  diftinft  afts  of  high; 
i  Htwk.  P.  c  treafon,  and  the  latter  is  not  laid  to  be  done  pto&toru. 
jt,  j9,  ku  gej  mn  allocatur ;  for,  by  lyfr.  Coivper,  the  et  makes  the 
whole  but  as  one  fentence ;  at  leaft  it  conveys  the  force 
of  the  words  in  the  former  fentence  to  this,  and  makes  it 
partake  of  them.  Et  per  Holt>  C.  J.  Here  is  but  one  trea- 
fon alleged,  viz.  compaffing  the  death  of  the  kin?,  and 
that  is  laid  to  be  proditorie;  therefore  it  need  not  lie  re- 
peated again  in  fetting  forth  the  overt  aft;  for  the;:  overt 
aft  h  not  the  treafon,  but  -evidence  trf  the  treafon.  *  The 
treafon  itfelf  lies  in  compaflmg,  which  is  an  aft. of  the 
mind.  Accordingly  in  the  cafe  of  the  regicides^it  was 
agreed,  that  the  indiftihfent  (hould  not  be  for  lolling  die 
king,  but  for  compaflmg  and  imagining  'tis  death,  and 
that  the  killing  fhould  be  alleged  as  the  overt  aft ;  for  by 
S^t^OT^-  *c  *atutctllc  wcaf0*1  confifts  in  the  intention.  But  if  a 
fifliinthTaa!1"  diftinft  treafon,  as  that  of  levying  war,  had  beeft  alleged, 
where  the  treafon  confifts  in  the  aft  and  not  in  the  inten- 
tion, the  aft  muft  have,  been  (aid  to  be  done  proditorie  g 
for  the  aft  of  levying  is  a  ttcafoni  and  not  an  overt  aft  of 
treafon  or  bare  matter  of  evidence. 


[634]  6.     GookV  Cafe. 

[8  Will.  3.    Jit  /A*  OM-Bailey.] 

Copyofindia-     T  N  the  indiftment  againft  Coot,  after  the  Court  was  fat 

^£££1*         and  thc  1*1  Callcd'  bu*  n0t  fw-°rn'  Sk  ^holomew 
Shower  of  counfel  for  the  prifoner  made  objeftions  to  the 

indiftment,  but  it  was  held  right  enough  \  upon  that  he 
urged,  that  then  he  had  not  had  a  copy,  and  the  prifoner 
could  not  be  tried.  Et  per  Cur.  By  the  words  of  the  aft 
he  is  to  demand  it,  and  he  has  it  to  enable  him  to  pleadr 
and  till  then  he  is  not  to  plead.  In  this  cafe  he  has  plead- 
ed ;  therefore  this  benefit  is  waived,,  and  the  prifoner  ha* 
admitted  he  has  a  copy,  or  did  not  thiuk  it  for  his  fervice 
*3  *» 


#reafott. 

\6  Require  It,  but  was  able  to  plead  without  the  help  of 


^34 


(a)  By  (rat.  7  Ann.  e.  21.  the  party 
indi&ed  (hall  have  a  copy  of  the  in- 
diclm?nt,  and  a  lilt  of  all  the  wknefies 


to  be  produced,  and  the  jurors  ixnpan- 
nclled,  delivered  to  him  tea  days  be- 
fore the  trial. 


7.     VaughanV  Cafe. 

hp  H  E  defendant  was  indifted  for  treafon,  in  adhering 
*■•  to  the  king's  enemies,  cum  pluribus  fubditis  Gal/ids 
inhnicis  domini  regis,  and  that  they  did  navigate  a  certain 
veffel  Called  Clancarty,  with  a  defign  to  deftroy  the  king's 
fiiips*  And  it  was  held  by  Holt,  C.  J.  and  the  other  jus- 
tices at  the  trial,  that  an  indiftment  for  levying  war,  or 
adhering  to  the  king's  enemies  generally,  without  (hewing 
particular  afts  or  inftances,  is  not  good ;  for  the  words 
of  the  ftatute  are,  and  thereof  be  provably  attainted  by  fome 
overt  deed,  which  comes  after  the  particulars  of  compafling 
the  king's  death,  levying  war,  and  adhering  to  the  king's 
enemies  ;  and  it  would  be  violence  to  reftrain  them  to  the 
firft  article  only  without  regard  to  the  lad,  to  which  they 
are  equally  connected ;  if  they  are  to  be  reftrained  to  a 
(ingle  article,  it  ought  rather  to  be  referred  to  the  article 
of  adhering  only. 

And  if  it  be  not  a  good  indictment  without  fpecial  ads, 
faJV.,  the  queftion  is,  Whether  thofe  that  are  alleged 
ought  not  to  be  proved,  and  no  others?  Etper  Holt,  C.  J. 
A  diftinft  overt  ad  cannot  be  given  in  evidence,  unlefs 
it  relate  to  that  which  is  alleged,  or  conduces  to  the  proof 
of  it.  But  if  it  conduce  to  prove  an  overt  aft  alleged,  it 
is  good  evidence ;  as  if  consulting  to  kill  the  king  be  al- 
leged, any  actings  or  doings  in  purfuance  of  that  confult- 
ation  may  be  proved  ;  for  it  proves  their  agreement  and 
confent,  and  is  a  farther  manifeftation  of  the  aft  alleged 
in  the  indictment. 

It  was  alfo  objected,  that  in  evidence  the  feamen  rauft 
appear  to  be  Frenchmen  born ;  for  if  they  were  Dutch, 
they  are  not  fubditi  Gallici. 

2dly,  That  though  he  was  faid  to  adhere  to  the  king's 
enemies,  yet  it  was  not  faid  to  be  againft  the  king. 

3dly,  That  this  was  not  a  fufficient  aft  of  adhering, 
without  fighting,  or  fome  aft  of  hoftility.     Etper  Cur. 

1  ft,  If  the  States  be  in  alliance,  and  the  French  at  war 
with  us,  and  certain  Dutchmen  turn  .rebels  to  the  States, 
and  fight  under  command  of  the  French  king,  they  are  iw- 
imici  to  us,  and  Galhci fubditi  :  For  the  French  fubjeftion 
makes  them  French  fubjefts  in  refpeft  of  all  other  nations 
but  their  own  j  and  if  fuch  cruife  at  fea,  and  an  Englijb- 
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Indi&ment  for 
treafon  in  levy- 
ing war,  or  ad- 
hering to  the 
king's  enemiet 
grnerally,  with- 
out  (hewing  par- 
ticular  inftances, 
not  good.     Vide 
I  Hawk.  P.  C. 
37,  38-   S.  C. 
Holt  689, 

5  S.  T.  17. 

6  S.  T.  Ap.  57. 


Fofter  245. 
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Joining  with  re- 
bels fubjefts  of 
the  king's  ally, 
fighting  under 
the  command  of 
an  enemy  prince, 
is  treafon  in  ad- 
hericg,  &c. 
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vuti  aflift  them,  he  is  a  traitor,  but  not  a  pirate,  for  tidAe 
are  pirates  that  a£t  under  the  command  of  a  fovcreigi* 
prince.  * 

Thotsch  the  2^Y*  Adhering  to  the  king's  enemies  muft  of  neccflity 

fighting  be  iii-  be  againft  the  king ;  and  therefore  if  an  Englifbman  afiift 
rcdiiy  againft  an  the  French^  being  at  war  with  us,  and  fight  againft  the 
i  Hawk.pec  king  °^  Spain,  who  is  an  ally  of  the  king  of  England^  this 
3:,  38.  is  treafon,  as  adhering  to  the  king's  enemies  againft  the 

king  •,  for  the  king's  enemies  are  hereby  ftrengthened  and 
encouraged,  and  lo  is  within  the  exprefc  words  of  25  E.  3. 
of  adhering  to  the  king's  enemies  ;  and  it  is  fufficxent  to 
allege  the  treafon  in  the  words  of  the  ftatute. 
Cru'fing  ha  fof.  3dly»  Cruifing  is  a  fufficient  overt  ael  of  adhering,  com- 
ment ovcit  a&.  forting,  and  aiding ;  as  if  Engfijbmtn  would  lift  themfelves 
and  march,  this  is  fufficient  without  coming  to  battle,  and 
there  may  be  levying  war  without!  actual  fighting.  Vide 
Vaugbarfs  trial. 

See  Raym.  367.   That  an  indiclment  for  high  treafon  may 
be  tried  by  niji  prius. 
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f.     Incledon  vcrfus  Burgefs. 

[iMich.  1  W.  &  M.  B.  R.    Jntr.  Mich,  4  Jac.  2.  Rot.  iSz.j 

C>ntra  pneem  Is  *-p  RES  PAS  S  for  breaking,  entering,  and  depafturing, 
poftl^i'.  Cro?  36  Car-  2>  contiuuando  the  depafturing  till  4  Jac.  2., 

Jac.  527.  centra  pacem  dentin i  regis  nunc,  which  was  K.  James  the  Se- 

1  Hawk.  244.  cond.  This  was  held  naught,  for  then  there  is  no  contra 
6  Mod.  iz8.3  pnennto  the  trefpafs  tempore  Caroli  Secundi,  but  it  is  omit- 
4  Mod.  145.       ted,  and  contra  pacein  is  fubftance.  '   Vide  Cro.  Car*  3ZJ. 

r-fJJ'vH.  ^-^426,443,537. 

i  Sid.  2^3.  2  Cro.  377.  a  Vent.  49.  Show.  27.  Comber.  t&S.  S.C.  Ctrth.  65.  S.  C* 
Kelt  342.  4  &  5  Ann.  c.  16,  muft  be  taken  advantage  of  on  fecial  demurrer. 

2.     Hore  vsrfus  Chapman. 

[•  •  •  1  Will.  8c  M.  B.  R.] 

Deda  »•?  n  in  ]N  trefpafs  the  plaintiff  declared,  qitare  vl  &  armis 
trefpafs  Quare     *     claufum  f regit  %  and,  afteT  verdict  for  the  plaintiff,  judg- 

iL&$»*'uxm  mcnt  was  arre^e(^i  for  quare  is  not  pofitive  but  inten-oga- 
.8  lorj, 


£ory,  and  much  worfe  than  quod  cum.  Fide  i  Cro.  42b.  206. 1  Jon.  197, 
2  Cr*.  47.  2  BuIJl.  214.  Godb.  251.  2J&M00.  iStt/.  ^^^on* 
326.    3  Cr*.  57.    1  iW.  377.  '  4IJ*  ^'wilfw 

99.  iWilfonao3.  Contrt. 

3.     Wildgoofe  verfus  Kellaway. 

[Trin.  3  \V.  k  M.  B.  R.     Rot.  268.] 

HT  RES  PAS  S  for  breaking  his  houfe  and  taking  away  Dcchrttion  In 
A     his  difhes ;  the  defendant  juftificd  under  a  by-law,  but  tr.efP»ft  without 
that  being  ill,  the  plaintiff  demurred ;  but  the  defendant  on tgS Re- 
took exception  to  the  declaration,  becaufe  it  wanted  the  muner.    vide 
words  vi  fcf  armis ;  and  the  Court  held  it  naught  on  a  ge-  l  Hawk*  x45> 
neral  demurrer  (a),  being  an  omiffion  of  the  fubftance;  i'n'ai^^, 
for  it  alters  the  judgment  from  a  capiatur  to  a  tnifiricordia.  242. 
Item,  It  belongs  to  the  jurifdi&ion  of  the  county  court,  if 
it  be  a  trcfpafs  without  vi  faf  atmis. 

{a)  By  flat.  4  and  5  Ann.  c.  16,  it  is  aided  on  a  general  demurrer. 


Smith  verfus  Kemp. 


S.  C.  4  Mod. 


[Trin,  4W.&M.  B.  R.]  186.  Skin.  34a. 

Holt  322. 

TRESPASS  vi  to*  armhf  for  taking  fifties  ex  libera  Trefpafs Vies  for 
pifcaria  fua.     Upon  not  guilty  pleaded,  and  verdict  &^um^n 
for  the  plaintiff,  it  was  moved  in  arreft  of  judgment  by  taMng*hii  fift. 
Carthew,  that  he  that  had  libera  pifcaria ,  could  not  main- Comber.  11,433. 
tain  trefpafs*,  and  compared  it  to  the  cafe  of  a  commoner  JgJ'r4^0*** 
who  could  not  bring  trefpafs  for  a  trefpafs  done  in  the  s.  c.  "h.  who 
common  :  T  hat  libera  pifcaria  was  not  like  libera  ivarrena,  hath  fac  warren, 
for  he  did  allow  that  he  who  had  libera  ivarrena  might  Sa^Sftin" 
have  trefpafs  againft  any  one  but  the  owner  of  the  foil,  for  but  the  ovme/of 
hunting  in  his  free  warren.     2  Ro.  in,  550.,  becaufe  the  foil,  for 
libera  ivarrena  was  a  liberty  to  hunt  in  one's  own  or  ano-  ^J^*  \  g"6" 
ther's  ground,  exclufive  of  all  others  \  and  that  this  was  2  £-0.178?' 
granted  by  the  king,  who  is  mailer  of  all  games:  But  3  Mod.  97. 
libera  pifcaria  was  only  a  freedom  of  fiftiing  with  others,  2  Modt  l°s* 
and  the  fame  with  communis  pifcaria ,  and  for  this  he  cited 
i  hifl.  122.,  and  that  fuch  a  grantee  had  only  a  liberty  to 
fake  fi(h,  and  no  property  in  them  until  taken j  and  fo 
prayed  that  judgment  might  be  arretted. 

Holt,  C.  J.  cited  and  relied  upon  the  Reg.  95.  in  point,  ViieDav.  Rep. 
where  there  is  the  fame  writ,  and  likewife  in  F.  N.  B.  15.  lM-  l  **k< 
G.  if.  43  E.  3.  1 1,  6.,  and  faid  there  were  three  forts  of  *37" 
fifheries.     1.  Separalis  pifcaria,  and  there,  he  who  had  the 
fifliery  was  owner  of  the  foil,  and  therefore  it  is  a  good 
.Vol.  II.  #S  2  plea 
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plea  in  an  a&ian  brought  by  Kim,  that  it  k  tibmrum  Urn- 

k.  hiving  libera  imtntum  of  another.    idly,  Libera  pi/tori^  which  te  where 

^»la  fcaA      the  right  of  fifiiing  is  granted  to  the  grantee,  and  fueh  a 

IftJ^dCo-LiL  g™ntee  hath  a  property  in  the  fi(h,  and  may  bring  a  pof* 

12a,  denied.       feffory  a&ion  for  them,  without  making  any  title.     3dly, 

^O^T  5ix     Communis  pifcaria,  and  this  was  to  he  refembled  to  the 

Cm.Car.7553C,    ca^e  °^  °*cr  common  >  and  difalfowed  the  authority  of 

554,  '     I  Injt*  122.  (a)     Eyre>  Juftice,  faid,  that  he  took  I  Inft. 

1 22.  to  be  law,  and  that  many  judgments  and  precedents 

were  founded  upon  that  cafe,  and  that  libera  ex  vi  Urtrnrn 

did  imply  common,  which  the  Chief  Juftice  and  Do/ken 

denied  in  defence  of  the  Regifter.     Et  acta  dift.  fiat  per 

Carthew  in  this  cafe,  that  there  were  feveral  writs  there 

againit  law,  particularly  R.  105.,  trefpafs  per  baron  and 

feme  if>M  aflaulring  the  wife,  and  taking  the  good*  of  the 

hufbandU 

(a)  ThepafTage  in  1  Ih/t.m.  rela-  tare-"  And*  having  examined  the  ac- 
tive to  this  fubject.  is  as  follows  :  "  A  thorities  in  fupportof  the  contrary  po- 
jnan  may  prefcribe  to  have  Jeferalem  fition,  he  fays,  "  The  arguments,  as  it 
pifcariam  in  fuch  a  water,  and  the  lbouJd  feem,  are  (hort  of  the  parpofe* 
owner  of  the  foil  (hall  not  fifti  there ;  for  at  the  utmoft  they  only  prove,  that 
bat  if  he  claim  to  have  communion  f  if-  a  feveral  Eihery  is  prefamed  to  com* 
cart*,  or  liberam  pifcariam,  tUc  prebend  the  foil,  till  the  contrary  ap- 
owner  of  the  foil  (ball  fiOi  there."  In  pears,  which  is  perfectly  confident  with 
a  Mk  Com,  39.  it  is  listed,  agreeably  Lord  Cokcy%  pounon,  that  they  may  bo 
to  the  opinion  of  Holt,  that  ownerfhip  in  different  perfons  ;  and  indeed  ap- 
of  the  foil  is  efiential  to  a  feveral  £&-  pears  the  true  doftrine  upon  the  fubt 
cry ;  but  in  Seymour  v.  Lord  Ccurtemap,  jecV  In  Seymour  v.  hcid  Comrtcnaj 
$£jtr.  28 1 4.' the  Court  declined  gWing  it  was  ruled,  that  a  grant  of  fifaery* 
any  opinion  upon  the  point.  In  Ku~  with  the  exception  of  oy(lerJ,and  a  re, 
mtrfiey  v.  Orpc,  Douf.  56.  it  is  men-  fervation  of  a  right  to  take  fifti  for  the 
tioned  as  a  point  which  feems  dill  not  grantor's  own  title,  canftituted  a  feve- 
quite  fetded.  Mr.  Hargrove*  in  a  ral  fifhery,  no  other  perfon  having  a 
note  to  the  above  poflage,  m  1  Injf.  co-extenfive  right  with  the  grantee, 
obferves,  «•  We  do  not  underhand  why  It  was  hete,  that  it  could  not  be  a  free 
a  feveral  fifhery  ftioold  not  exift  with,  fifhery,  beeaufe  no  perfon  had  a  co* 
out  the  foil,  as  well  as  a  feveral  paf-  extenuve  right. 


5.     Gibbon  verfus  Pepper. 

[Path.  7  Will.  3.  B.  R.     1  Ld.  Ray*.  j8.  S.  C] 

jufttfictti'oa  T  N  trefpafs  and  affault,  &V.,  the  defendant  pleaded  that 

muft  confers  the  A  he  was  riding  a  horfc  in  the  king's  highway*,  and  thai 

^M!rf?404.C*  ***•  horfe  ^^8  frightened  ran  away  with  him,  and  that 

2 Lev. '179.  *  the  plaintiff*  and  others  were  called  to,  to  go  out  of  the 

4  Mod.  404.  Wgy,  and  did  not  \  and  the  borfe  ran  upon  the  plaintiff 

f  v«t  Si.7*  a8aina  hi«  wUI>  w*    Thc  Pontiff  demurred,  and  had 

2  jo.  205.  judgment}  not  but  if  thc  defendant  had  pleaded  not; 

*[638]  .  guilty, 
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guilty,  this  matter  might  have  acquitted  him  upon  evi-  3 Lev*  37* 
dence ;  but  the  reafon  of  their  judgment  was,  becaufc  the  Hokit^'Rci. 
defendant  juftified  a  trefpafs,  and  does  not  confefs  it;  for  Abr.  54$" 
if  A.  beats  my  horfe,  by  which  he  runs  on  another,  A.  is  St7le  7*« 
the  trefpafler,  and  the  rider  is  not.     And  as  to  Hob.  134. 
Mo.  864.  piacito  1192.    1  Broivnl.  Precedents  188.  they  VideiWHC 
differ,  for  in  them  a  battery  is  confefled. 


411. 


6.    Aftimead  verfus  Ranger. 

[Trim    11  Will.  3.   B.  R.     1  Ld.  Raym.  551,   S.  C.    Co* 
myns  71.  S.  C] 

TRESPASS  was  brought  by  leflee  of  a  copyholder  Trefpafs  by  lef&e 
for  life,  for  breaking  his  dole,  and  cutting  down  his  °f»copyhoM» 
trees  j  the  defendant  juitificd  as  fervant  to  the  Earl  of  £% £ 'JiTbythe 
Kent 9  lord  of  the  manor.     The  plaintiff  replied,  that  the  lord  of  the  ma- 
Copyholder  was  tenant  fo»  life,  his  houfe  in  decay,  and  n<Jr»£Id.°>*in1: ' 
that  the  trees  growing  on  the  land  were  not  iufficient  to  tlHj  affirmed  in 
repair,    &c.      Upon  demurrer,    Holt,  C.  J.   held,  that  Cam.  ScaCc.  but 
3  Cro.  5.  was  not  law,  and  that  the  copyholder  was  tenant  J^f[ed  bg  £* 
of  tl)e  trees  as  much  as  of  the  land  5  that  the  fruit  and  the  cifesD.R.  378. 
acorns  belonged  to  the  tenant  5  and  he  held,  that  if  H.  has  Holt  162.  Forr. 
all  the  thorns  in  fuch  a  place  foreftovers,  he  may  maintain  J5^^  ^2V,Jt 
trefpafs  againft  any  one  that  cuts  them,  even  his  grantor,  ' 

and  in  fuch  cafe  need  not  aver  that  he  burnt  them.  But 
where  H.  hath  only  e (lovers  to  be  taken  in  fuch  a  wood 
or  place,  and  the  grantor  cuts  the  whole,  the  grantee  may 
maintain  cafe  againft  the  grantor,  but  not  trefpafs  vi  & 
armis ;  and  the  whole  Court  held  the  action  was  well 
maintained  by  the  poflcfTory  right  which  the  plaintiff  had: 
The  judgment  was  affirmed  in  Cam.  Scacc.  butrcverfed  in 
the  Houfe  of  Lords ;  for  the  tenant  could  not  cut  the 
trees  5  and  if  the  lord  could  not,  they  muft  rot  on  the 
land  \  for  then  nobody  could. 


7.     Monkton  verfus  Pafhley.  %c'h^7. 

[Hill.  1  Ann.  B.  R.     2  Ld.  Raym.  974.  S.  C] 

*T*  RES  PAS  S  for  entering  his  clofe  and  hunting  fuch  Trefpafs  for  en- 
•*     a  day  continuando  tranfgr.  prad.  quoad  the  hunting,  dl-  tcrin6  h,s  clofe 
verfis  diebus  &  vicibus,  from  the  day  of  the  trefpafe  alleged  |^d  wkhlTcon-  • 
till  fuch  a  day.     Salke/d  urged  that  this  appeared  not  to  be  tinuando,  and 
continued  ;  that  fome  afts  were  permanent  without  inter-  hcJ?^fuJ  vidc 
roiflion  or  repetition,  which  properly  lie  in  continuance,  5°m«l  253. 
others  not.  2  Saik.  359. 

S  3  2dly, 
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5  Mod.  178.  2dly,  That  fome  a£te  terminate  in  themfclves  and  can- 

6 Mod3/".  not  ^e  rcPcatec^>  as  tilling  a  dog,  when  once  done  it  can- 

1  Lev.  210.  not  be  done  again  ;  therefore  this  cannot  be  laid  with  a 

1  Vent.  363,  continuando.  Vide  1  Lev.  210.  2  Ro.  Abr.  549.  And  as  to 
Abr!*54Q.a  repcatable  a£ts,  wherever  the  firft  trefpafs  is  without  an 

2  Mod.  253.  oufter,  there  every  feveral  entry  is  a  diftinfr,  trefpafs  and 
Yd*.  126.  a  new  trefpafs,  and  not  a  continuance  of  the  firft  ;  for  a 
CiTeuIVs*.  re^eafc  °f  c^e  fir^  would  not  difcharge  the  fecond.     Vide 

Cro.  Jac.  107,  Teh.  126.  [which  Holt.  C.  J.  denied  ;  for 
the  continuance  muft  be  anfwered  as  well  as  the  firft  aft.] 
But  where  the  firft  entry  is  with  an  oufter,  there  every 
other  a&  or  entry  during  the  oufter  is  but  a  continuance 
of  the  firft  trefpafs,  and  a  releafe  of  the  firft  difcharges  all. 
Vide  1  Brown!.  223.    Cro.  Eliz.  210.     1  Lev.  210,  com- 
pared with  1  Sid.  319,  and  fo  is  F.  N.  B.  91. 1,  to  be  in- 
tended.    So  is  20  H.  7.  3.    2  Ric.  3.  15.    21  H.  8.  43. 
A€t%  that  being  Holt,  C.  J.  held,  that  of  a&s  that  terminate  in  themfelves, 
Mete01"  "d     an<*  once  done,  cannot  be  done  again,  there  can  be  no  row- 
cannot  be  laid '    tinuando^  as  hunting  and  killing  a  hare  or  five  hares,  but 
with  a  ccntinu-    that  ought  to  be  alleged,  that  diver/is  dizbus  £5*  vicibus  in- 
"^>\7^°^   ter  fuch  a  day  and  fuch  a  day,  he  killed  five  hares,  or  cut 
433!  3  '*  and  carried  twenty  trees:  And  where  a  trefpafs  is  laid  in 

Pre*!.  151.  continuance,  that  cannot  be  continued,  exception  ought 
5M  .17  .  to  be  taken  at  the  trial,  for  he  ought  to  recover  but  for 
Cowp.  *28.  onc  trefpafs.  The  Court  held,  that  hunting  might  be  con- 
1  u.  R«)m.  tinucd  as  well  as  fpoiling  and  containing  his  grafs,  or  cut- 
*39-  ting  his  grafs ;  and  as  to  the  cafe  of  an  entry  and  oufter 

the  Court  held,  that  the  plaintiff  being  oufted  and  having 
made  a  re-entry,  might  bring  trefpafs,  and  declare  that  he 
entered  fuch  a  day,  ctntinuandoy  <jrV.,  or  that  he  entered 
fuch  a  day,  &  diver/is  diebus  i*f  vicibus  between  fuch  a  day 
and  fuch  a  day.     And  the  plaintiff  had  judgment. 


cosib.  426,427.  8.     Brook  vcrfus  Bifhopp. 

[Hill.  1  Ann.  B.  R.    2  Ld.  Raym.  823.  S.  C] 

X^d^nTch  T  R  E  S  P  AS  S  lU!ire  vi  W  arn::s  tlie  dcfcnd*nt>  ou  the 
a  number  of  2d  of  April,  broke  and  entered  his  clofe,  and  trod 

tiees  cannot  be  down  his  grafs,  tieciwn  arboresfuasy  viz.  10  populos  &fub- 
jJSjJiS!  hfcumfuum,  viz.  10  careclatas  fubbtfA  Jitccidit  cepit  fcT  */- 
niundo  /ball  be  portavit  tranfgrcjftoncs  pr*d.  ttfq;  27  Apr  His  diver/is  diebus 
applied  to  what  {3*  vicibus  cor.tinunndo  ;  and  after  vcrdi&  and  entire  da- 
tfo-  wdia^  mages,  it  was  refolved,  lft,  That  the  continuance,  as  to 
Vide  ante,  pL  7.  the  poplars  and  underwoods,  was  impoffible,  and  could  not 

FLdfl'  7*"        *** 

ajo.#  Sk^4».       2<*ly,  That  no  part  of  the  damages  lhall  be  intended  to 

%  Shp.  196.       be  given  for  that,  but  (hall  be  applied  to  fuch  trefpafics  as 

nay 
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maybe  continued,- according  to  i  Vent.  363.,  continuando  T-  J°n-  19^* 
*r*nfg*  Pr*d*  generally,  fliaJl  only  refer  to  fo  much  as  lies  Cowp*  **8, 
in  continuance  ;  but  if  it  be  continuando  fuch  and  fuch  par- 
ticulars, and  they  lie  not  in  continuance,  it  is  naught  after 
yer4i£U 

9.     Joce  verfus  Mills.  [64.0] 

S.C.  6  Mod.  14. 
f  Trin.  2  Ann.  B.  R.     2  Ld.  Raym.  890.  S.  C] 

*TH  R  E  S  P  AS  S  qur.re  claufum  fuum  apud  D.  /regit  £5*  Trefpafs  quar« 
1      duos  cquos  apud  D  prxd.  hi  claufo  prad.  'invent,  exifien.  JLU0?  "V™ raPud 
*S  centum  congws  trttia  de  boms  proprus  ipjius  adtunc  *S  tbidem  praed.  invent. 
Jimilit.  invent,  fcf  cxijlen.  cepit  &  afportavit,  t*fc.     The  de-  «irten.  &  tmi- 
fendant  pleaded  not  guilty  to  all  but  the  two  horfes,  and  as  cum  ?.c  *T*  a 
to  them  a  diitreis  tor  rent ;  upon  which  it  was  demurred,  &c.  cepit,  dees  * 
the  iflue  being  found  for  the  plaintiff,  and  contingent  da-  not  ihew  the  pro- 
mages  entirely  given  ot\  the  demurrer:  And  now  the  plea  j^,?     e 
being  held  an  ill  plea,  Mr.  Bnmt/Jwayte  moved  in  arreft  of  Vide  ac.  1  Ld. 
judgment,  that  the  horfes  were  not  laid  to  be  the  goods  of  Ra>«n.  239. 
the  plaintiff;  for  that  it  did  not  follow  that  they  were  the  Y*]J'  3J"t.r1 
plaintiff's  horfes,  becaufe  found  on  the  plaintiff's  clofe.  4^0. 
Vide  2  Cvo.  46.  Yrfv.  36.  equum  wpit  a  pcrfona  fua.  2  Lev, 
J  56,  430.   3  Bulft,  303.  quod  fit  it  conceff.  per  Cur. 

2dly,  It  was  urged  and  admitted,  that  the  plea  did  not  Plea  of  taking  • 
confefs  a  property  ;  for  the  defendant  might  diftraiu  the  by  diftrcf$  for 
goods  of  a  (hanger  for  the  tent.  Sft'ftSr.,. 

3dly,  It  was  held,  that  the  copulative  et  did  not  let  it 
into  the  fubfequcnt  part  of  the  other  fentence,  fo  as  to 
make  the  horfes  come  under  the  de  bonis  propriis9  like  the 
cafe  in  Raymond  395.  Trefpafs  for  taking  a  mare  ipfius 
quer.  nee  non  bona  £3*  cat  a! la  fequent.f  nor  2  Saund.  219'% 
which  cafes  were  allowed  ;  and  the  reafon  is,  becaufe  they 
are  different  fentences,  and  the  firft  is  clofed  up  by  the 
place  being  added  :  Ytt  Gould,  J.  agreed  the  cafe  in  2  Ro* 
250,  placito  7.;  for  there,  by  virtue  of  the  copulative,  the 
ipfius  querent  is  goes  to  all. 

4thly,  It  was  held  the  plaintiff  could  have  no  judgment,  Vide  3  T.RC 
becaufe  the  conditional  damages  were  entire,  /ecus  if  feve-  455- 
ral. 

jo.    Ruflcl  vcrfiis  Comb,  s.c.  isaik. 

•*  '  1 19.  Videpoft. 

[Mich.  2  Ann.  B,  R.     2  Ld.  Raym.  1031.  S.  C]  *4*' 

WHERE  matter  may  be  laid  as  aggravation  of  tref-  %  Cro.  123. 
pafs,  for  which  alone  trefpafs  lies  not,  vide  this  cafe,  *fod*  Caf- 127» 
title  Baron  andFtne>  pi.  12.  pag.  119*  •     ,*45# 

s4 
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s.c.6Mod.s<>.  xi.    Day  verfus  Mufkett. 

[Mich.  2  Ann.  B.  R.    2  Ld.  Rjym.  985.  S.  C] 

Jto^kia8"  TRESPASS  Vaare  vi  &  arm'ts  primo  die  Feb r.  ann. 
timeT^t™**-  Dom.  1 70 1,  claufum  fuum  f regit,  and  concludes  contra 

ccm  of  the  pre-  pacem   domimt  Ann*   nunc  regime,  feV.      The   defendant 
mum  but**"    P,ca<ls*  that  he  and  another  did  the  trefpafs  jointly,  and 
"rcTby  itrdia.  tnat  l^c  plaintiff*  relaxavit  to  the  other.     To  that  it  was 
*  f  6>i  T  )  replied  non  ejl  fatlum ;  to  which  it  was  demurred,  and 
\  *  judgment  pro  def.%  for  King  William  died  the  8th  of  March 

Ydv.  66!  5vide  1 70I>  *°  lt  was  ^w^  ^f<«  r'gv>  and  not  tf/i/ni  /w<v/w  re* 
ante  636.  £///«* ;  the  omiflion  of  contra  pacem  had  been  only  matter 

1  Saw£  *4*#  °f  form,  but  here  it  is  repugnant,  for  the  Court  mud  take 
*  sh?*;;!3'  noticc  of  the  demife  of  the  king ;  that  is  the  defcription  of 
Ca-th.  6;.  the  trefpafs,  and  a  trefpafs  done  contra  pacem  regis  could 
Comb.  i£6.  not  be  given  in  evidence :  Indeed  a  verdift  would  have 
4&5Ann'cl6- aided  it.     i6&i7Car.2. 

12.     Green  verfus  Goddard. 

[. . . .  Ann,  B.  R.] 

where  in  en'er-  np  RES  PASS,  aflault,  and  battery  laid  on  the  firft  of 
IhfrTu  oniyfe>  OBober,  3  reg.    The  defendant,  as  to  the  w  &  armis9 

force  in  law,  H.  pleaded  non  cul.  And  as  to  the  refidue  fays,  that  long  be-, 
cann  t  Uy  h*ndt  forCf  r/s#  on  the  1 3th  of  September,  a  ftranger's  bull  had 

be'foK  mMnfto  br°kc  int°  Ws  cI°fc»   that   hc  W8S   driving    mm   °ut  to  Put 

depart ;  other-  him  in  the  pound,  and  the  plaintiff  came  into  the  faid 
wife  where  there  clofe,  &  manu  forti  impedivit  ipfum  ac  taurum  pned.  refevf- 
3  sS^ST"  M*  W/"V>  W  t**  od  prweniend.  &c.  ipfe  idem  defend,  par- 
6  Mod.  >»7,  vum  Jlagellum  Juper  querentem  molliter  impofuit,  quod  eft  idem 
260.  a  Vent.  nfiduum,  &c,  abfque  hoc  quod  cuLfuit  ad  aliquod  tempus  arte 
75.  iSaund.35.  twidim  j3  dUm      Thc  piaint}ff  dcmurrc<J#     Mr,  Eyre  for 

the  plaintiff  argued,  that  they  fhould  have  requefted  him 
to  go  out  of  thc  clofe,  19  //.  6.  3  j.  11  H.  6.  23,  2  -Raw 
Trefp.  547,  548,  549.,  and  that  Jlagellum  molliter  imponere 

2  Brownl.  Ent    js  repugnant.     1  Sid.  4.     Laftly,  The  traverfc  is  (hort, 
113!  Rep.  b!r  an<*  no  anfwer  to  the  time  after.    1  Leon.  307.    3  Cro.  87.  - 
Temp.  Hard.      1  R§.  Rep.  406.     Et  per  Cur.  There  is  a  force  in  Jaw,  as 
i?**  Co™  Dif-  in  every  trefpafs  quart  claufum  fregit :  As  if  one  enters  into 

Pleader. 3 M.  16.  '       1    •      ^?  ..       r    A.       "^  n.  /vf  1 

my  ground,  in  that  cafe  the  owner  mult  requeft  him  to  de- 
part before  he  can  lay  hands  on  him  to  turp  him  out ;  for 
j  ^  I  every  impofuio  manuum  is  an  aflault  and  battery,  which  can- 
-'  '  7  not  be  juftificd  upon  the  account  of  breaking  the  clofe  in 
law,  without  a  requeft.  The  other  is  an  actual  force,  as 
in  burglary,  as  breaking  open  a  door  or  gate j  and  in  that 

cafe 
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cafe  it  is  lawful  to  oppofe  force  to  force;  and  if  one  breaks 
down  the  gate,  or  comes  into  my  clofe  vi&armh9  I  need 
not  requeft  him  to  be  gone,  but  may  lay  hands  on  him  im- 
mediately, for  it  is  but  returning  violence  with  violence : 
So  if  one  comes  forcibly  and  takes  away  my  goods,  I  may 
oppofe  him  without  any  more  ado,  for  there  is  no  time  to 
make  a  requeft. 

adly,  Powell,  J.  held,  that  the  attempt  to  take  and  ref-  Taking  cattH 
cue  the  bull  was  an  aflault  on  his  perfon,  and  a  taking  ^^^IL^i- 
from  his  perfon ;  for  if  H.  is  driving  cattle  on  the  high-  pcrfJ! 
way,  and  one  comes  and  takes  them  from  him,  it  is  rob*  3  **>&•  69-  HAs 
bery,  which  cannot  be  without  a  taking  from  his  perfon:  ?*  c'  7t-ftr# 
quod  nonfmt  negatum.     Vide  29  if.  0.  60.  2  Ro.  549,  pla-  B.  R.  Temp* 
dto  II.   I  Ro.  Rep.  19.  Hard,  113, 

*  3dly,  They  held  the  quod  eft  idem  refiduum  good  with-  Where  tnwtrfe 
out  a  traverfe,  and  therefore  no  traverfe  was  ncceffary  j  goes  ?^f  mf' 
[Vide  1  Saund.  8.]  and  confequently  it  is  no  matter  though  Ind'ocemenTwi* 
it  be  ihort,  for  here  it  goes  only  to  the  time ;  where  quod  waived;  other* 
eft  idem  avers  it  to  be  the  fame,     Etper  Holty  C.  J.  Where  ^ee^  to 
a  traverfe  goes  to  the  matter  of  a  plea,  fcfr.,  all  that  went    ™fVl ,,  1 
before  becomes  inducement,  and  is  waived  by  the  traverfe  ;        L    t*  J 
but  where  a  traverfe  goes  to  the  time  only,  what  was  fet 
out  in  the  plea  before  does  not  become  bare  matter  of  in- 
ducement, nor  is  it  waived  by  the  traverfe.     Sed  adjournal^ 
JUr.  Eyre  pro  querf  Mr,  Brydges  pro  def, 


13,     Cockcroft  verfus  Smith. 

[Pafch.  4  Ann.  B.  R.     1  Ld.  Raym.  177.  S.  C.  Gated  at  the 
end  of  the  cafe  of  Cook  and  Beal.] 

¥  N  trefpafs  for  an  aflault,  battery,  and  maihem,  defendant  Sonafoult  de* 
*    pleaded  fin  aflault  demefne.  which  was  admitted  to  be  a  "J*1"*  *  *J* 

1      1       •  4i  r\         1  /!•  iTri.    ^      r    plea  id  maihem 

good  plea  in  maihem.     But  the  queltion  was,  What  af-  where  the  fim 
fault  was  fufficient  to  maintain  fuch  a  plea  in  maihem?  aflault  was  via. 
HolU  C.  J.  faid,  that  Wadham  Wytidham,  J.  would  not  ,6en^ods;cJ 
aljow  it  if  it  was  an  unequal  return ;  but  the  pra&ice  had  ft^#  Rep!  A-Q^ 
been  otherwife,  and  was  fit  to  be  fettled :  That  for  every  41>  5*-   Holt 
aflault  he  did  not   think  it  reafonable  a  man  fliould  be  6*9* 
banged  with  a  cudgel ;  that  the  meaning  of  the  plea  was, 
that  he  ftruck  in  his  own  defence :  That  if  A.  ftrikc  B.f  "  ^.ajp. 
and  B.  ftrikes  again,  and  they  clofe  immediately,  and  in  jwiif.'s* 
the  fcuffle  B.  maihems  A.,  that  is  Jon  aflault  »•  but  if  upon 
a  little  blow  given  by  A.  to  B.9  A  gives  him  a  blow  that 
maihems  him,  that  is  not  fon  aflault  demefne.     Powell^  J. 
agreed  j  for  the  reafon  why  fon  aflault  is  a  good  plea  in 

maihem* 
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maihem,  is,  becaufc  it  might  be  fuch  an  afl'ault  as  endan* 
gered  the  defendant's  life  (a). 

(a)  In  the  principal  cafe  Hole  di-  (11  Mod.)  that  the  plaintiff*  ran  his 

reded  the  jury  to  find  for  the  defend-  finger  towards  the  defendant's  eye.—-: 

ant.     In  Ld.  Raymond,  the  fir  ft  aflault  The  maihem  was  biting  off  the  plains 

is  ftated  to  be  tilting  the  form  on  which  tiff's  finger, 
the  defendant  fat ;    in  Rep.  A.  ^ 

14.     Newman  verfus  Smith  &  a!. 

[Trin.  5  Ann.  B.R.] 

£S^tew£  TRESPASS  deeoquod  the  defendants  tie/ jour  &  arm 
cifTalioafeaiul  *PU&  W*  upon  the  plaintiff  infult.fecer.  &  ipfam  verbe- 

afiittlting  him.  raver. %  He*  ha  quodde  vita>  &c9  &  domum  ipftus  quer.  apud 
Adapting  and  jjr  pr^  ^^  &  ibidem  frewer.  &  intraver.  &  quer.  in 
menacing  his  mr  ,  J    6         t     tn     t  eJ-         ■• 

fervaatt  may  be   qutet.  uju  C?  occupation  e  acinus  preed.  dijturbaver.  &  impede- 

laid  by  way  of  ver*  necnon  in  preed.  queer.  &  filiumfuum  &  M.  N.  fcf  R.  N* 
Stmuftnot  filias  preed.  quer.  &f  E.  N.fervatnfuam  minasde  verberatioue 
makefererat  eorum  adtitnc  (jf  ibidem  impofuer.  &f  ipfos  irtjuriis  &  gravami- 
<»unts  of  it.  nibuSy  viz.  infult.  &  affraiis  adtunc  &  ibidem  effecer.  Et  alia 
vide  ame^co  enormia^  t$c.  Upon  not  guilty  it  was  found  for  the  plain  - 
594.  jSailL.119.  tiff;  and  Mr.  King  moved  in  aired  of  judgment  upon 
S.C.  Holt  699,  2  Qro.  501.,  that  the.  mafter  could  not  maintain  trefpafs 
M*i.  Cafes 127  *°r  Deat»ng  his  fervant  or  children  without  fpecial  damage, 
149.  which  ought  to  be  fpecially  {hewed.     Mr.  Eyre  anfwercd* 

f  643  1        ar*d  fo  it  was  refolved,  that  the  aftion  was  for  the  break- 
ing and  entry,  and  the  farther  defcription  is  only  to  (hew 
the  Court  how  enormous  that  trefpafs  was ;  and  the  plain- 
tiff could  not  recover  damages  for  loiing  the  fervice  of  his 
Ante640.pl.  ic.  children  or  fervant,  nor  could  that  be  given  in  evidence  ^ 
V'<|cac.  Srr.61.  Decaufe  the  plaintiff  might  have  a  proper  action  for  that 
9#  purpofe :    But   the   circumftances  mentioned    might    be 
proved  in  evidence  to  aggravate  damages  for  the  defend- 
ant's trefpafs  by  breaking  and  entering.     And  whereas  it 
was  faid,  ibidem  refers  to  the  vill,  and  it  (hould  be  in  doma 
pradift.y  it  is  plain  the  adtunc  ties  it  to  the  fame  time,  and 
then  it  could  not  be  at  a  different  place  at  the  fame  point 
cf  time. 

15.      Lay  ton  verfus  Grindall. 

[Pafch.  8  Ann.  B.  R] 

Trefpafs  for  en-  i-p  R  £  S  P  AS  S  for  entering  the  plaintrfPs  houfe  and 
a^Tiak'mg^epa-  taking  ftparaU's  claves  pro  apertione  ofliorum  domus  preed. 

rai.  claves  pro     Upon  not  guilty  pleaded,  the  plaintiff  had  a  verdict,  and 

it 
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it  was  obje&ed,  that  the  taking  of  each  key  was  a  diftinft  apertione  oftio- 

trcfpafs,  and  might  require  feveral  anfwers,  and  the  kind  JJJ£  without** 

and  number  ought  to  be  afcertained.     Vide  P/ayter's  cafe,  ftewing number. 

5  Co.  34.  1  Vent.  53.  2  Vent.  262.     But  to  this  it  was  an-  v|^  *  Str.  167. 

fwered  and  refolved,  that  the  keys  are  fiifficiently  afcer-  *410\  ffivf. 

taincd  by  reference  to  the  houfe.     Vide  Al.  2.  Sty.  43.  292. 
1  Vent.  114.  2  Cro.  485, 


16.      Anonymous.  » 

[Pafch.  8  Ann.  B.  R.] 

^"TRESPASS  for  taking  his  cattle.     The  defendant  where  thetref. 
*     pleaded  that  he  was  poflefled  of  a  clofe  for  a  term  of  pafe  »  tTanfitory 
years,  and  the  cattle  trefpaffed  therein,  fcfr.   The  plaintiff  J^*^^" 
demurred,  and  judgment   was  given  for  the  defendant,  right  to  the 
though  he  (hewed  no  title,  but  juftified  upon  a  bare  pof-  Place»  therefore 
fcftion.     And  this  difference  was  taken  by  Holt,  C.  J.  tly^^by 
Where  the  action  is  tranfitory,  as  trefpafs  for  taking  goods,  poOeffion  only, 
the  plaintiff  is  foreclofed  to  pretend  a  right  to  the  place  ;  Bul-  N»  **•  89- 
nor  can  it  be  contested  upon  the  evidence  who  had  the  carttwo!9" 
right •,  therefore  poffeflion  is  justification  enough :  But  in  %  Mod  70. 
trefpafs  quare  clattfum  f regit  it  is  otherwife,  becaufe  there  3  Mod*  f3*« 
the  plaintiff  claims  the  clofe,  and  the  right  may  be  con- 
tended. 

Southby  verfus  Eaton,  Mich.  16  Geo.  2.  B.  R.    In  error  fame  point  ad- 
judged.— Note  to  5  th  edition. 
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Vide  7  Co.  s,  3, 

4»7>&c.   9  Co. 

— ■— —  3°>  3»>  3*,  &c. 


1.     Anonymous.  lMod-  ss- 

[Pafch.  5  W.  &  M.  B.  R.] 

ACaufe  cannot  be  tried  at  bar  where  a&ion  is  laid  in  Trial  at  btJ- 
London,  by  reafon  of  their  charter.  poft?  64?,  649". 

Str.  854. 

But  nota.  The  great  caufe  of  Lockycr  verfus  the  Eaft  India  Company  wit 
tried  at  bar,  Mich.  2  Geo.  3.  by  a  fpecial  jury  of  merchants  of  London,  the 
privilege  being  waived,  zWilf.  136. 
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Crial. 


2.     Smith  verfus  Brampfton. 

[Mich.  7  Will.  3.  B.  R.     1  Ld.  Raym.  S.  C.   named  Smith. 
verfus  Frampton.] 

New  triti  was  O  A  SE  for  negligently  keeping  his  fire  \  vcrdi&pro  defl 
denied  in  cafe  for  v-»  'fhough  the  verdict  was  againft  evidencef  a  new  trial 
SfhE^^  was  denied,  becaufe  it  is  a  hard  aaion  \  yet  note;  Aaion 
5  Mod.  87.S.C  againft  the  hundred  for  a  robbery,  verdict:  pro  def.7  and 
called  Smith  ver-  ncw  trial  granted.     1  Sid.  58.  (a) 

fus  Cruropton. 


(a)    The    principles    upon    which 
granting  new  trials  depends,  are  dated 
very  clearly  in  3  BI.  Com.  ch.  24.  and 
in  the  cafe  of  Bright  v.  Eynon,  1  Bur. 
390.   In  that  cafe  it  was  /aid  by  Deni- 
fon,  J.  «•  That  it  would  be  difficult, 
perhaps,  to  fix  an  absolutely  general 
rule  about  granting  new  trials,  with* 
out  making  fo  many  exceptions  to  it 
as  might  rather  tend  to  darken  than 
explain  it;  but  the  granting  a  new 
trial  mull  depend  upon  the  legal  dif- 
cretion  of  the  Court,  guided  by  the  na* 
ture  and  circumftances  of  the  particu- 
lar cafe,  and  directed  with  a  view  to 
the  attainment  of  juilice,"    In  order 
to  induce  the  Courts  to  grant  a  new 
trial,  it  is  not  fufficient  that  a  caufe  is 
of  value  or  importance,  but  it  mud 
alfo  inyolvc  a  doubt ;  although  value 
frequently  weighs  in  granting  a  rule  to 
ihew  caufe,  Vernon  v.  Hankey,  2  T.  R. 
113.     Where  complete  and  fubftantial 
jufHce  has  been  done,  a  new  trial  will 
not  be  granted,  though  the  judge  who 
tried  the  caufe  may  have  been  miiiaken 
in  point  of  law ;  as  where  an  aftron 
was  brought  by  a  perfan  for  a  violent 
a/fault  on  her  niece,  who  lived  with 
her,  per  quod  fer*v.  amijit,  and  the 
judge  held  that  the  aunt  flood  in  Iqcq 
parentis,  whereon  large  damages  were 
given  ; — the  plaintiff  undertaking  to 
pay  the  damages  to  the  niece,  and  the 
niece  not  to  proceed  in  an  atf  ion  which 
Jhe  had  brought  for  the  aflault,  the 
rule  for  a  new  trial  was  discharged. 
Edmenfon  v.  Mac  bell,  iT.R.  4.  So  where 
a  perfon  brought  an  action  on  a  prcmif- 


fory  note  given  by  his  wife's  father  in 
confideration  of  marriage  ;  and  it  ap- 
peared that  the  plaintiff  being  under 
age,  and,  having  no  parent  or  guard- 
ian, was  married  by  licence,  and  the 
wife,  when  the  plaintiff  came  of  age, 
was  lying  /*  extremis  in  her  death-bed, 
and  died  in  three  weeks  afterwards, 
the  judge  left  it  to  the  jury  toprefume 
a  fubfequent  marriage  by  banns,  and 
the  verdict  being  for  the  plaintiff,  a 
rule  for  a  new  trial  was  difcharged, 
Wilkinfon  v.  Payne,  4  T.  R.  468, 
In  Farnvel  v.  Cbuffey  and  others, 

1  Bur.  54.  Lord  Mansfield  faid,  that  a 
new  trial  ought  to  be  granted  to  attain 
real  juftice,  but  not  to  gratify  litigious 
paffions  on  every  point  of  fummumjus, 
and  cited  feveral  of  the  cafes  which  arc 
reported  under  this  title  (1).  lnthcfe 
cafes  the  verdicts  were  againft  evidence 
and  the  flrict  rule  of  law,  but  the  Court 
would  not  give  a  fecond  chance  to  a 
hard  action,  or  an  unconfcionable  de- 
fence. Accordingly  new  trials  were 
refufed  in  Macronu  v.  Uall,  1  Bur.  1 1» 
which  was  an  action  for  a  trefpafs  re- 
ported to  be  fufficicntly  proved,  but 
trifling,  frivolous,  and  vexatious ; 
Burton  v.  Thompfori,  2  Bur.  664.  being 
an  action  for  a  libel  in  which  the  charge 
was  proved,  but  the  injury  appeared 
very  inconfiderable ;  Marjb  v.  Bower, 

2  BL  85 1 .  an  action  for  words,  whercsr 
in  fmall  damages  fhould  have  been- 
given ;  and  Rcavely  v.  Man-waring, 
Walker \  and  others,  3  Bur.  1 506.  where 
the  defendant  W.  fent  a  prefs-gangto 
take  fomc  apprentices  of  the  plaintiff 'a 


(1)  PI.  a,  3>  5>  »'*  *h  34- 


by 


Ctfal 

by  their  own  confent,  but  appeared  to 
ad  with  good  intentions.  Fide  alfo 
Norris  v.  Tyler ,  Cowp.  37. 

A  new  trial  will  not  be  granted  for 
a  miftake  in  the  proceedings,  a  Str. 
1 131.  Leeman  v.  Allen,  2  Wilf.  160. 
Mather  v.  Brinker,  2  #7^1  243. ;  nor 
where  the  verdid  could  not  be  fop. 
ported  according  to  the  pleadings  or 
form  of  adion,  but  the  fame  effect 
might  have  been  had  upon  other  pro- 
ceedings at  law  or  in  equity.  Vide 
Goflin  v.  Wilccck,2Wilf  302.  Foxcroft 
v.  Devon/hire,  2  Bur.  936.  Samp/on  v. 
Appleyard,  3  Wilf  272.  Aylett  v.  Lowe, 
2  BI.  mi.  Good  title  v.  Bailey,  Ccnvp. 
597,601. 

It  was  formerly  a  prevalent  rule,  that 
there  mould  be  no  new  trial  when  there 
was  evidence  on  both  fides;  but  in 
Norrisv,  Freeman,  3  Wilf.  38.  where  a 
writing,  purporting  to  be  a  releafe, 
appeared  to  be  attefted  by  two  wit- 
nefles,  one  of  whom  was  called,  and 
the  other  not,  and  there  was  contra- 
dictory evidence  as  to  the  hand-writing 
of  the  party,,  a  new  trial  was  granted, 
as  the  other  attefting  witnefs  mould 
have  been  called  ;  and  the  Court  held, 
that  there  were  many  cafes  where  new 
trials  would  be  granted,  notwithfland- 
ing  there  was  evidence  on  both  fides. 
The  point  does  not  feem  to  be  much 
regarded  in  modern  practice.  The 
Courts  will  not  grant  a  new  trial  be- 
caufe  the  judge  who  tried  the  caufe,  or 
ihemfelves,  might  have  drawn  a  dif- 
ferent conclufion  from  the  jury  with 
refped  to  any  matters  of  fad,  if  the 
evidence  was  proper  to  leave  to  the 
jury  concerning  fuch  fad,  Ajbley  v. 
Ajhley,  2  Str.  1102.  Anon.  1  Wilf.  22. 
Swain  v.  Hall,  3  Wilf  45.  Hankey  v. 
Trotman,  1  BL  I.  Camden  v.  Cowley, 
I  BL  418.  Whether  there  be  any  evi- 
dence is  a  que  (lion  for  the  judge,  whe- 
ther fufficient  evidence  is  for  the  jury, 
Carpenters  Company  in  Shrew/bury  v. 
Hay  ward,  Doug.  374.  But  a  new  trial 
will  be  granted  if  the  jury,  upon  the 
fads  proved,  find  a  verdid  contrary 
to  law,  as  where  they  found  a  verdid 
for  the  infured  again  ft  an  underwriter, 
though  a  material  fad  was  not  dif- 
dofed,  Hodgfomv \Ricbardfon,  1  07.463. 
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So  where  they  found  that  the  holder  of 
a  note  had  ufed  due  diligence  to  obtain 
payment  from  the  maker,  when  the 
Court  thought  otherwife,  it  being  a 
oueftion  of  law;  and  alio  upon  the 
fame  verdid  being  given  a  fecond 
time,  Tindai  v.  Brown,  1  T.  R.  167. 
Vide  Pillans  v.  Van  Mierop,  3  Bur. 
1363.  The  Courts  will  alfo  grant  a 
new  trial  if  a  point  has  been  impro- 
perly left  to  the  confideration  of  the 
jury;  as,  whether  a  loan  to  (avo  a 
perfon  from  immediate  failure,  with 
no  other  profped  but  the  chance  of 
being  repaid,  was  fraudulent,  Foxcroft 
v.  Devonshire,  2  Bur,  930.  I  BL  195. 
Whether  by  the  cuftom  of  merchants 
an  indorsement  of  a  bill  to  J.  S.  (not 
adding  to  bis  order  J  re  drained  the  ge- 
neral negotiability  of  the  bill,  it  being 
a  matter  of  law,  and  clearly  and  fully 
fixed,  Edie  v.  the  E.  L  Com.  2  Bur. 
1 2 16.  1  BL  Rep.  29c.  Whether  the 
charter  of  a  corporation  did  or  did  not 
refer  to  and  adopt  antecedent  ufage, 
(the  conftrudion  of  charters  belonging 
to  the  Judge  or  Court,)  Corporation  tf 
Liverpool  v.  Goligbtly,  E.  33  G.  3.  B.  Jt. 
MS.  So  when  it  was  left  to  a  jury, 
1  ft,  Whether  a  party's  name  to  an  in- 
flrumeot  was  forged;  2d,  Whether, 
fuppofing  it  not  to  be  forged,  itwas  ob* 
tained  by  fraud  without  her  knowing  the 
contents  and  effed,  when  there  fhould 
have  been  an  cxprefs  diredion  that  the 
circum fiances  of  the  cafe  fpoke  fraud 
apparent.  Bright  v.  Eynon,  1  Bur.  390. 

A  new  trial  will  not  be  granted  if 
there  is  a  bill  of  exceptions  depending 
on  the  fame  point,  unlefs  the  party  ap- 
plying will  waive  the  bill  of  exceptions, 
Fabrigas  v.  Mojlyn,  z  BL  929.  If  there 
are  two  contrary  verdids,  the  party 
again  ft  whom  the  lad  is  given  is  not  by 
any  law  or  practice  entitled  to  a  third, 
Parker  v.  Anfel,  2  BL  963.  A  new  trial 
will  not  be  granted  in  a  writ  of  right, 
unlefs  the  verdid  is  flagrantly  wrong, 
Tyffon  v.  Clerk,  2  BL  941 .  The  certifi- 
cate of  the  judge  refpeding  the  matter 
of  fad  as  it  appeared  before  him  at  the 
trial,  is  conclusive,  Rex  v.  Poole,  B.  R* 
Hard.  23.     Vide  5  Bur.  2667. 

It  was  formerly  the  rule  only  to  grant 

new  trials  upon  the  merits  on  payment 
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of  cods,  except  in  particular  cafes  j 
bat  it  it  bow  confidered  at  a  matter 
generally  Hi  the  dHcrctioa  of  the  Conn. 
Bat  when  the  jadge  it  miftiken  ut 
point  of  law  (i);  or  the  jttry  find  a 
renHd  contrary  to  his  dfrt&on  *s  to 
the  matter  of  law  Ja)  j  or  the  plain- 
tMTrefufes  to  fobnut  to  a  aonfuh,  con* 
frary  to  the  opinion  of  the  jadge,  and 
a  verdiA  it  found  for  him  (3) ;  or  a 
▼erdid  it  giren  properly  for  the  plain* 
tiff  on  one  count,  and  improperly 
agafofl  him  upon  another  (4) ;  or  the 
verdid  hat  been  obtained  by  conceal* 
lag  a  witneft  for  the  ad  verfe  party  (5) ; 
crby  any  iatproper  artifice  (6) ;  a  new 
trial  it  granted  without  cofts. 

In  the  Kinj^s  Bench,  if  a  new  trial 
it  granted  without  any  thing  being 
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said  ftfpeftiftg  the  cofts  of  the  for- 
mer, aad  the  feme  tcrdict.  is  given 
upon  the  fecond  trial  at  the  fir  ft,  the 
cofts  of  the  fecond  only  are  allowed, 
MaJomy.Skurray9Deug.^%  Scbulbrtd 
v.  hutty  n.  ibid.  tUmkty  v.'&ai/*,  3  TR. 
507  -,  but  m  the  Common  Plena,  if 
two  concurrent  verdi&s  wrt  grteo,  tho 
party  foccecding  is  allowed  the  cofts 
Of  both  trials ;  if  the  fecond  differ*  from 
the  ftrft,  the  coils  only  of  the  fecond* 
Pmrktr  r.  Wells,  H.  BL  639.  n.  7W- 
l*wmy  v.  Tknuu,  U.  ML  64*.  Where 
the  matter  in  diipute  is  fmarll,  a  new/ 
trial  will  not  be  granted  tmlefe  it  cam 
be  done  without  compelling  the  party 
applying  to  pay  cofts,  Jackjaa  t.  Dfc- 
€bainrl  T.A.  553. 


V.  %i*. 


Mice  t.  Skmtt,  3  BL  695.     Bmfeaii  r.  Hvgg,  3  fTUJ  146.     Rgckkam  t,  7  fa* 

I9  4  r. 


CcW/N297.    Harris  t.  B*tttrfy%  Oaf.  485.     Gfdrigkt  *.  Saul,  "4  T.  R.  «9- 
~     "  ~  ~  (3)  Poctimv.Pamtty  i  JIT.  670.    ^         (4)  £4* 


(a)  Jsclthnv.  Dutksire,  3T.R.  553, 
*.  £•  /.  Gmp.  a  Bmr.  i*r6.     1  AT.  195 
(6)  AuUrfMi.G*rjr%  1  Arr.  351. 


3.     Smith  w//ir/  FrarnptOFW 
[Mich,  7  wat  3.  *.  R.] 

Hew  triaL  Vi*  T  N  cafe  for  negligently  keeping  his  fire,  p*r  yw*r*  the 

pod.  ft  34.        1  plaintiff's  houfe  was  burnt ;  the  rerdi&  was  for  the 

defendant:  And  after  great  debate  and  confideratkm  a 

new  trial  was  denied ;  becamfe  it  is  a  hard  a&ion,  and  the 

rora  are  judges  of  the  fa£fc  :  And  yet  Halt,  C.  J.  declared* 
was  not  fatisfied  with  that  rerdift ;  quire,  whether  the 
the  feme  cafe  with  the  precedent  ?  (a) 

(a)  Vide  note  to  the  preceding  cafe 


4.  Anonymous* 

[Pafcb.  8  WU1.  3.  B.  R.] 


Hew  ©W.  vide  fp  H  £  Court  never,  or  very  rarely,  grants  new  trials  tit 
HM»-7,»>      I    aaionsforwoids.     Per  Holt,]. 


C.(*) 
(f)  Vide  Borne*  229,  233.  Com.  Pleader,  R.  17. 
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5.     Smith  verfus  Page. 

[Mich.  8  Will.  3.  B.  R.] 

T  N  qeHment  the  plaintiff,  was  a  mortgagee,  and  claimed  No  new  trial 
-*  by  furrender,  whereas  the  land  was  not  copyhold  ;  and  !Ja,?fthdie  e*""1- 
the  defendant  claimed  only  by  a  voluntary  conveyance.  p0<[.  phii"** 
The  verdict  was  for  the  plaintiff,  and  the  Court  would  not  1  Mod.  a.  s.  c. 
fe{  it  afide,  and  grant  a  new  trial  againft  die  honefty  of  Coxnb-  3*?' 
the  caufe  (a). 

[a)  Vidt  note  to  Smith  v.  Brampflon,fupra  pi.  2. 

6.     Hatchell  verfus  Griffiths*  [645] 

[Mich.  8  Will.  3.  B.R.] 

ISSUE  was  joined  in  Trinity  term  1695,  and  notice  ?otJfJ?^t"I,# 
•*    then  given  tor  trial  next  aflizes,  but  no  farther  nor    *    jM#d!i! 
other  proceeding  till  Trinity  vacation  1696,  and  then  the  Ante  457. 
plaintiff  gave  a  new  notice  of  trial,  viz.  fourteen  days  no- 
tice for  next  aflizes,  when  he  accordingly  tried  the  caufe 
and  had  a  verdict;  but  becaufe  there  was  no  proceeding 
within  a  year  after  the  firft  notice,  it  was  fet  afidc :  Sed 
nota  ;  Notice  within  the  tern\  had  been  a  proceeding  within 
the  year,  and  made  notice  for  fourteen  days  good  notice 
of  trial  (h). 

{1)  In  Boggy.  Rofe,  zStr.  211.  It  Philips,  2  BL  784.  Hayley  v.Ryley, 
was  fettled  on  confideration  that  where  Doug.  71. ;  nor  where  proceedings  have 
a  term's  notice  of  trial  is  required,  the  been  flayed  by  agreement  for  a  cer- 
notice  muft  be  given  before  the  effoign-  tain  time,  Watkins  v.  Hay  don,  2  BL 
day.  A  term's  notice  is  not  neceflary  762. ;  nor  where  the  proceedings  have 
when  the  defendant  has  delayed  the  been  delayed  at  the  defendant's  re- 
proceedings  by  injunction,  Bofivcrtb  v.  quell,  Bland  v.  Dor  ley,  3  7*.  2£.  530. 


7.   Anonymous.  Sf/iSSt- 

[Mich.  8  Will.  3.  C.  B.] 

A  New  trial  was  granted  becaufe  the  counfel  were  abfent,  New  trial  for  the 

**    not  thinking  the  caufe  would  come  on,  and  no  de-  *Jf^°nf^>unfcl 

fence  was  made ;  but  a  like  motion  was  denied  in  B.  R.  Q^vide6Mod. 

per  Holty  C.  J.     Alfo  in  one  Coppitfs  cafe,  a  caufe  came  on  **,  22*,  242. 

at  feven  in  the  morning,  and  an  old  witnefs  could  not  rife  »ar^fl6!56' 

to  be  there  time  enough ;  but   it  was  denied,  unlefs*  he  a  Saund  336. 

would  make  affidavit  of  what  he  knew,  and  would  anfwer,  M^.  Ca.  %%. 

fo  that  the  Court  might  judge  of  it,  and  how  it  was  ma-  !  aJj^Jg^8" 

terial.  Fitxj.  40.  Str.  691.  Note  to  pi.  16. 


eti  tun 

8.    Dent  vtrjks  The  Hundred  off  Hertford 

[Mich.  8  Will.  3.  B.  R.] 

See  F*eft.  31,      a  }$&*  trial  was  granted  upon  affidavit,  that  the  forefnart 
*37*  X\    declared  the   plaintiff  fliould  never  have  at  verdidt 

whatever  tfitnefffes  he  produced  (a). 

(*)   tf  the  jury  caft  lots  for  the  jurymen  themfelves,  Fafie  v.  Del&vti, 

verdi&,itwiUbefetafide,//JW.CW,  iT.R.  11.     Fide  Corny *s  $2$.    Bemb* 

2  5/r.  642. ;  but  the  Court  will  not  re-  51.  Barnes  43  8.  2  Bl.  1 299. 
ceivc  an  affidavit  of  the  fad  from  the 

9.     King  verftis  Burdett. 

[Mich.  8  Will.  3.  B.  R.     1  Ld.  Raym.  148.  S.C.] 

J*ry  ifter  going     a  New  trial  was  moved  for  upon  affidavit,  that  the  jury 

totukv&of*1  to°k  an  a^  °^  common  council  out  with  them,  and 

camaoacofan-    that  printed  libels  were  fprtad  againft  the  defendant;  and 

ca  given  in  e?i.  it  was  denied :  For  as  to  the  firft  it  differs  from  the  Lady 

triaUcnW?**    lve*s  cafe,  where  they  took  a  map  of  one  fide,  which  was 

evidence  on  neither  fide :  But  this  was  an  a&  of  neither 

fide,  and  evidence  on  both  ;  but  admitted  to  be  irregular. 

Et  per  Holt,  C.  J.  So  if  a  jury  eat  at  their  own  charge,  it 

is  fineable,  but  that  verdift  (hall  (land  ;  otherwifc  if  at  the 

charge  of  one  of  the  parties,  and  the  verdid  is  found  for 

him.     Vide  Mo.  599.  (J) 

(h)  With  refpeft  to  the  fecond  point,  report  in  Ld.  Raymond.     If  libels  are 

Holt  obferved,  that  it  was  not  fixed  publiflied  with  intent  to  influence  the 

upon  the  informers,  and  if  the  deli-  jury  and  the  public,  it  is  a  fuffident 

very  of  papers  by  a  ftranger  were  fuf-  caufe  to  poftpone  the  trial,  Rex  v.  Gray, 

ficient  to  avoid  the  verdid,  the  cafe  iBur.  510.  Rexv.Jolife^T.R.iSj. 
would  never  be  decided.     Vide  the 

[646]  \o.    Salifbury  verfus  Pro&or. 

[Hill.  8  Will.  3.  B.  R.] 

Trial  refufcd  to  I  N  an  a£Uon  by  an  adminiflrator  the  Court  was  moved 

J*. pttt  5?[ «  H  *    to  put  off  the  trial,  till  a  fuit  pending  in  the  Spiritual 

rStttaTcourtde.  Court  concerning  the  right  of  adminiftration  was  deter- 

termJacd.  s.  c.  mined,  which  was  to  come  on;  which  was  denied  per 

*  MSf* 324*  Cur. ;  for  we  cannot  take  notice  of  fuits  in  the  ccclefiafti- 

3  Salk.  130.  .     *     ^ 

Vid«  1  si.  4o*.  cal  courts. 

1  Bur.  511.  4  Bur.  2257. 
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*  1.    Deerly  verfus  The  Duchefs  of  Mazarine. 

[Hill.  8  Will.  3.  B.  R.  1  Ld.  Raym.  147.  S.  C] 

T  J  P  O  N  non  affumpftt  pleaded,  the  jury  found  for  the  #ew  trial  not 
^     plaintiff,  though  the  duchefs  gave  good  evidence  of  r?llt.ed  io?  m'f 

1 *  j*i_     /-«  1.  6  .   t      take  in  point  of 

iier  coverture  ;  and  the  Court  would  not  grant  a  new  trial,  jaw  againft  the 

becaufe  there  was  no  reafon  why  the  duchefs,  who  lived  honefty  and 

here  as  a  feme  fole,  fhould  fet  up  coverture  to  avoid  the  *^Anhc 

payment  of  her  juft  debts  (a).  pi.  5.  s.  c.  Ana  iS!  Comb.%2. 

(a)    From   the   reports,  ante  116.     Court  thought  the  coverture  fufficiently 
I  Ld.  Rajm.  147.  it  appears  that  the     anfweredin  point  of  law. 

12.     Thermolin  verfus  Cole. 

[Hill.  8  Will.  3.  B.  R.] 

I  F  the  defendant  appears  and  makes  defence,  he  (hall  No  ncw  rrW  *<>* 
x    never  have  a  uew  trial  for  want  of  due  notice.  1^  dSbw^ 

made.  Ant.  428,  435.  S.  C.  Ante 4 tp 


u: 


13.     Dominus  Rex  verfus  Bear. 

[Pafch.  9  Will.  3.  B.R.    I  Ld.  Raym.  414.  S.  C] 

PON  an  indictment  for  a  libel,  the  defendant  was  Indiament/br 
by  verdict  acquitted ;  Mr.  Attorney-general  moved  llhs]>  deftr>dj"* 
for  a  new  trial,  but  it  was  denied  :  And  the  Court  faid,  ^Sa^denkd. 
that  anciently  it  wa3  never  done  in  criminal  cafes  where  N.  B.  Farcn.31 
defendants  have  been  acquitted;  latterly,  where  it  has  *  37-  S-C. 
been  a  verdict  obtained  by  fraud  or  practice,  as  dealing  3  saMc3.1^*17- 
away  witneffes,  &c.  it  has  been  done,  but  never  yet  was  c^nh.  4^7. 
done  merely  upon  the  reafon  that  the  verdict  was  againft  CafciB.R.118. 
evidence.     Pojiea  Mich.  10  W.  3.  B.  R.   Per  Holty  C.  J.  H  t4"- 
In  indictments  of  perjury  we  never  do  it,  becaufe  the  ver- 
dict is  againft  evidence ;  but  if  you  prove  a  trick  *,  as  no  no-  •  Or  ill  praaic* 
ticc,  fcte.,  it  is  otherwife.     Vide  1  Lev.  9,  124*  Ncferra,fi  p^«  <>&- 
le  def.foit  acquit,  a/it.  s'ilfoit  convicl.  (a) 

See  2  Saund.  336.  The  defendant  in  error  took  out  a  record 
cfnift  prius9  and  proceeded  to  trial  at  the  Jirjl  affizes  after  ijfue 
joined:  yet  held  good,  and  a  nev)  trial  denied. 

{a)  In  Rexv.  the  Parijb  of  Silverton,  trials  being  never  allowed  where  the 
\Wilf.  29S.  after  an  acquittal  on  an  defendant  is  acquitted  in  a  criminal 
indictment  for  not  repairing  a  high-     cafe. 

way,  a  new  trial  for  mifdircflion  or    ^    The  trial  of  art  indictment  for  mak- 
over-ruling  evidence  was  rcfuicd ;  new     ing  a  partial  rate  having  been  po'.t- 

Vol.  II.  T  poncd 
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poned  till  after  the  trial  of  a  feigned 
ifTue,  to  afcertain  whether  the  rate  was 
partial,  and  a  verdict  being  given  on 
the  uTue  for  the  defendant,  which  was 
alleged  to  be  againlt  evidence,  the 
Court  refufed  to  grant  a  new  uial, 
becaufe  it  was  within  the  fame  reafon 
as  if  it  had  been  upon  a  criminal  pro- 
secution, Rex  v.  Prued>  4  Bur.  2227. 

In  Mattifon  v.JllanJon,    2  Str.  1238. 
Fonereau  v.  ■■  ,  3  Wilj,  59.  new 

trials  on  account  of  the  verdicts  being 
againil  evidence  were  refufed  on  penal 


CrfaT. 

actions ;  but  in  Wijfou  v.  Rq/fall,  4 
T.  £.753.  it  was  ruled  that  a  new  trial 
might  be  granted  in  a  penal  action 
where  the  judge  had  excluded  admif- 
fible  evidence.  Jer*vois  qm  /.  v.  Hail, 
1  Wilf.  17.  was  held  not  to  be  law  fo 
far  as  it  proceeded  on  a  contrary  prin- 
ciple. 

In  Norris  v.  Tyler,  Co*wp.  37.  the 
Court  refufed  a  new  trial  after  a  ver- 
dict for  the  defendant  in  an  action  for 
a  malicious  profecutioa,  as  the  fait  was 
of  a  criminal  nature. 
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No  motion  for 
new  trial  after 
motion  in  ar  reft 
of  judgment. 
S.C.  Ante  13. 
Comb.  459. 
Carth.  425. 
Skin.  681.  Cafes 
B.  R.  151. 
Holt  9. 


14.     Turbervil  verfus  Stamp. 
[Mich.oWM.  3.  B.  R.] 

Shall  not  move  for  a  new  trial  after  motion  in  aired 
of  judgment;  but  after  a  motion  for  a  new  trial  be 
may  move  in  arreft  of  judgment.  So  it  is  of  a  writ  of  in- 
quiry ;  after  motion  in  arreft  of  judgment  the  defendant 
cannot  move  for  a  new  writ  (a).  Weft  verfus  Cole,  Mich. 
10  W.  3. 2?.  R.  The  fame  point  was  held  in  C.  B.  Pafch. 
8  W*  3.  Philips  verfus  Crabb- 


H. 


{a)  After  motion  in  arreft  of  judg- 
ment a  new  trial  may  be  granted  for 
mifbehaviour  of  the  jury,  Philips  v. 
Fowler,  Com.  525.;  or  where,  on  she 
report  of  the  trial  of  an  indictment 


enough  appeared  to  raife  an  inclination 
in  the  Court  to  think  the  defendant 
ought  not  to  have  been  convicted.  Rex 
v.  Gougb,  Doug.  797. 


15.     Starr  verfus  Wade. 

[Pafch.  10  Will.  3.  B.  R.] 

LESSOR  brought  trover  againft  the  leffee,  for  trees 
cut  down ;  yet  becaufe  the  lefiee  did  it  in  trenching, 
and  the  plaintiff  had  thereby  greater  advantage,  though 
the  jury  found  for  the  defendant,  yet  the  Court  would  not 
grant  a  new  trial. 


New  trial  for 
omiifion  of  the 
party  refufed. 
1  Silk.  273. 
6  Mod.  zzi. 


16.     Wits  verfus  Polehampton. 
[Mich.  10  Will.  3.  B.  R.] 

I  T  was  moved  for  a  new  trial,  becaufe  the  defendant 
***    having* pleaded  a  compofition,  had  forgot  to  carry* 
down  witnefles  to  prove  the  fubfcribcrV  hands  $  and  the 

ifcbtioa 


motion  was  denied,  becaufe  the  debt  Was  honed.  And 
Holt,  C.  J.  remembered  where  debt  on  a  bond  was  brought 
againft  an  heir,  who  pleaded  riens  per  difcent%  but  the  ver- 
di£t  went  againft  him  by  omitting  to  bring  the  fettlement 
to  the  trial ;  and  the  Court  being  moved,  refufed  to  grant 
a  new  trial,  becaufe  it  was  an  honed  debt  (a). 
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(a)  Per  Lord  Mansfield,  Edit  v. E.I. 
Comp.  1  Bl.  298.  The  fuggeftion  of 
farprize  is  not  in  all  cafes  a  rcafon  for 
a  new  trial,  but  in  particular  cafes  it 
may  be.  In  Spong  v-  Hog,  2  Bl.  802. 
the  defendant  might  have  given  evi- 
dence in  mitigation,  which  his  counfel 
thought  it  prudent  to  omit ;  but  which 
procured  a  verdift  for  him  in  another 
caufe  at  the  fuit  of  the  fame  plain  tiff : 
this  was  held  no  ground  for  a  new  trial. 
In  Gift  v.  MafoM,  1  T.  R.  84.  it  was 
contended  at  the  trial  that  certain  po- 
licies were  on  an  illegal  trade ;  but  the 
judge  being  of  opinion  that  they  were 
not  fo  on  the  face  of  them,  dire&ed  a 
verdift  in  fupport  of  them ;  and  a  mo- 
tion for  a  new  trial,  to  let  the  defend- 
ants into  evidence  to  prove  the  trad- 
ing (6  notorioufly  illegal  that  the  plain- 
tin'  mud  have  known  it,  (which  was 
not  offered,  on  a  preemption  that  the 
jury  mud  have  drawn  that  conclusion,) 
was  refufed;  as  the  defendant  made  the 
application  to  fupply  his  own  negli- 
gence, when  it  was  evident  that  he  was 
not  taken  by  furprize  at  the  trial. — So 
in  Forte/cut  40,  anon,  a  fimilar  applica- 
tion on  behalf  of  a  party  who  had 
made  a  miftake  on  the  trial  in  a  point 
of  evidence,  which  would  have  en- 
countered the  evidence  given  againft 
him,  which  mi  (lake  was  difcovered 
fince  the  trial,  was  refufed.  Vide  Ro- 
gers v.  Stephens,  2  T.R.  718.  where 
Ld.  Ksnyon  faid,  it  would  be  extremely 
dangerous  to  grant  a  new  trial  on  a 
fuggedion  that  the  party  will  make  out 
a  better  cafe  on  a  fecond  trial.  In 
Cooke  v.  Berry,  \  Wilf.  98.  and  Price  v. 
Brown,  Str.  691.  new  trials  were  re- 
fufed to  be  granted  on  affidavits  of  the 
falfity  of  the  defence  which  had  been 
made,  and  that  the  plaintiff  took  the 
plea  to  be  a  (ham  one,  or  that  no  de- 
fence was  expecled.  In  Regina  v. 
Corporation  of  Helfton,    10  Med.  202. 

T 


it  was  held,  that  if  a  point  of  law  be 
darted  by  the  judge,  and  the  counfel 
do  not  take  it  up,  but  infift  on  other 
fac~b,  which  are  found  againft  them* 
there  ought  not  to  be  a  new  trial  on 
the  point  of  law.  A  difcovery,  after 
the  trial,  that  a  witnefs  examined  on 
the  other  fide  was  interefted,  is  not  a 
fufficient  ground  for  a  new  trial,  but  it 
may  weigh  as  a  circa  mftarice  where 
the  merits  are  doubtful,  Turner  v. 
P carte,  1  T.R.  717. 

A  new  trial  was  granted  in  a  cafe 
where  the  defendant's  attorney  fwore 
that  the  defendant  had  gone  abroad 
before  E.  term,  (the  caufe  being  tried 
at  the  fittings  after  that  term,)  and 
that  fince  the  trial  he  had  difcovered, 
in  a  memorandum-book  of  the  de- 
fendant, a  receipt  figned  by  the  plain- 
tiff', which  was  fet  forth  'verbatim. 
Fide  Broadhead  v.  Marjball,  2  Bl.  955* 
So  where  an  action  was  brought  for 
6000  pagodas,  alleged  to  be  depofited 
by  the  plaintiff  with  the  defendant* 
which  was  fwora  to  by  fome  Damtfb 
failors,  and  the  defendant  always  de- 
nied the  whole  ftory,  but  was  not  able 
to  contradict  the  proof  at  the  trial,  but 
moved  for  a  new  trial,  on  the  ground 
that  the  whole  was  a  fiction,  fupported 
by  perjury,  which  he  could  not  be 
prepared  to  anfwer ;  that  fince  the  trial 
many  circumftances  had  come  put  to 
fhew  the  fubornation  of  the  witnedes  ; 
a  new  trial  was  granted  after  a  very 
drift  fcrutiny ;  Fabrilius  v.  Cook,  3  Bur. 
1771. 

A  verdict  was  fet  a  fide  when  a  ma* 
terial  witnefs  for  the  defendant  con* 
cealed  himfelf  in  the  plaintiff's  houfe, 
Montpejfonv.Randle,  Bull.  N.P.  328. 
So  where  the  defendant,  having  bought 
goods  from  the  plaintiff,  paid  him  with 
the  promiffory  note  of  a  third  perfon, 
to  whom  the  plaintiff  repeatedly  gave 
time  till  he  failed,  and  the  plaintiff 
a  brought 
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brought  an  a£tion  on  the  note  and  for 
goods  fold,  the  difpute  being,  which 
party  ought  to  bear  the  lofs ;  but  at 
the  trial  the  plaintiff  only  proved  the 
fale  of  the  goods,  and  refuted  to  pro- 
duce the  note,  though  he  had  it  in 


{trial 

Court;  and  the  defendant  not  having 
given  notice  to  produce  it,  could  not 
prove  it  by  parol ;  this  being  an  unfair 
advantage,  contrary  to  equity  and 
good  confcicnce,  Anderfon  v.  George, 
i  Bur.  352. 


New  trial  or  writ 
-of  inquiry  not 
granted  for  too 
fraall  damages, 
unlefs  where 
there  ir  a  trick. 
Comb.  17,170. 


17.   Anonymous. 
[Mich.  10  Will.  3.  B.  R.] 

I  N  covenant  to  pay  a  fum  certain,  viz.  100  /.,  and  a  grant 
*  that  upon  default  it  fliould  be  lawful  for  the  covenantee 
to  enter  and  take  the  profits,  the  defendant  pleaded  entry 
and  prizal  del  profits  in  bar,  and  judgment  was  for  the 
plaintiff  upon  demurrer,  and  upon  the  writ  of  inquiry  the 
jury  gave  damages,  and  upon  motion  a  new  writ  of  inquiry 
was  awarded  -,  for  debt  might  have  been  brought  upon  this 
covenant  j  and  this  is  not  like  an  iflue  where  the  jury  are 
to  give  no  more  damages  than  are  proved :  But  here  the 
jury  are  to  give  the  whole,  unlefs  the  defendant  proves 
fomcthing  in  mitigation,  which  was  not  done  in  this  cafe  ; 
therefore  though  the  common  rule  holds,  viz*  that  no  new 
trial,  or  new  writ  of  inquiry,  (hall  be  for  too  fmall  da- 
mages \  yet  there  being  a  contrivance  in  this  cafe,  it  dif- 
fers (a). 


(a)  The  Court  refufed  to  grant  a 
new  trial  where  only  5  s.  damages  had 
been  given  in  an  a&ion  for  a  malici- 
ous profecution,  and  held  that  there 
could  be  no  new  trial  granted  on  that 
account,  Barker  v.  Dixie,  2  Str.  995. ; 
or  to  fet  aiide  an  inquifition  in  an  ac- 
tion for  malicioufly  fuing  out  a  com- 
mifiion  of  bankrupt  againft  the  plain- 
tiff, and  malicioufly  holding  him  to 
bail  for "1020/.  whereon  the  jury  only 
gave  5/.  damages,  though  it  was  prov- 
ed that  the  colls  of  fuperfeding  the 
com  minion  amounted  to  upwards  of 
30  /.  Maurlcet  v.  Brecknock,  Doug.  ^09. 

But  a  new  inquiry  awarded  for  too 
fmall  damages,  where  there  is  a  mif- 
take  in  point  of  law  made  by  the  (he* 
tiff,  as  where  a  perfon  told  the  plain- 


tiff he  could  prove  a  debt,  and  after 
the  jury  were  iworn  refuted  to  give 
evidence,  and  the  fherifF  thought  be 
could  not  adjourn,  whereupon  nominal 
damages  were  given,  Markham  v.  Mid- 
dle ton,  2  Str.  1259. ;  or  where  the  jury 
have  miflakcn  the  law,  (the  plaintiff 
and  J  S.  having  each  depofited  200  /. 
with  the  defendant  on  a  contract,  which 
J.  S.  not  performing,  the  plaintiff  fued 
lor  his  depofit,  and  the  jury,  on  a  no- 
tion that  the  defendant  could  not  pav 
the  money  without  the  confent  of  both 
parties,  having  given  nominal  da- 
mages,) Woodford  v.  Eades,  1  S/r.425. 
Vide  Hay-ward  v.  Newton,  2  Str.  94.0. 
Tat  ton  v.  Andrews*  Barnes  448.  Anott. 
12  Mod.  347. 
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18.     Sparks  verfus  Spicer. 

[Hill.  10  Will.  3.  B.R.] 

C\  N  E  was  ordered  by  the  judge  of  affize  to  be  hanged  New  trial  rarely 
^    in  chains;  the  officer  hung  him  in  privatofob;  the  f™*£ inhard 
owner  brought  trefpafs;  and  upon  not  guilty  the  jury 
found  for  the  defendant,  and  the  Court  would  not  grant  iT,R'e468: 

.,.,.        jr  .  rij    Notc  t0  Smith 

a  new  trial,  it  being  done  for  convenience  of  place,  and  v.  Brampfhm, 
not  to  affront  the  owner.  fi^m  pi.  *• 

19.     Lord  Sandwich*/  Cafe. 

[Trin.   11  Will.  3.  B.  R.] 

\XT  HERE  there  is  value  or  f  difficulty,  we  are  bound  Trial  at  bar, 
*  *     of  common  right  to  grant  trials  at  the  bar.     Inqui-  wherc  to  ** 
Jit  tones  de  grojfts  faf  pluribus  articulis,  qua  magna  indigeant  j^    vide  raj. 
examinatione,   capiantur  coram  jufticiariis  de  Baucis.     Stat,  625,  644,  649, 
Weft.  2.  c.  30.      Per  Holt,  C.  J.  Yet  Trin.  1  Ann.  it  was  *  °Si-  J  yg£ 
denied,  becaufe  the  plaintiff  was  poor,  unlefs  the  defend-  7£i, 
ant  would  agree  to  take  niji  prius  cods,     Et  poftea,  fcil. 
Trin.  4  Ann.  B.  R.,  between  the  truftees  of  my  Lady 
Sandwich  and  my  Lord  Sandwich,  though  the  eftate  was 
3000/.  per  annum,  a  new  trial  at  bar  was  denied,  becaufe  vide  Doug.  437. 
the  title  of  the  leflbrof  the  plaintiff  being  from  the  defend-  (420.)  1  T.  R. 
ant  himfelf,  there  would  be  nothing  to  do  but  to  prove  the  ^  ^tr* 479' 
executing  of  a  conveyance.  Barnei  447. 

f  The  word  or,  here,  fhould  be  and.  Per  Cur.  Com.  B.  Trin.  2  Geo.  3. 

10.     Argent  verfus  Sir  Marmaduke  Darrell. 

[Hill.  11  Will.  3.  B.  R.     1  Ld.  Raym.  514.  S.  C] 

I N  ejeclnjent  after  a  trial  at  bar,  Serjeant  Wright  moved  New  trial  after 

■*    for  a  new  trial,  becaufe  the  verdift  was  contrary  to  ^f**  bJ.r  T 

evidence*  the  Court  thought  fo  too.    Rokeby  was  for  it  on  me^r/be^ufc 

the  cafe  in  Style,  cateri  contra ;  for  per  Holt,  C  J.  The  rfot  condufivc. 

reafon  of  granting  new  trials  upon  verdifts  againft  evi-  ^idepoft  650. 

dence  at  the  affizes  is,  becaufe  they  are  fubordinate  trials  6i6*7pi.  13. 

appointed  by  Weft.  2.  c.  30.,  ubi  de  panels  articulis  l*f  fact-  N.B.  Farefl.  31 

lis  eft  examinatio ;  and  there  have  been  new  trials  ancient-  &g37-   (£0l£b' 

ly,  as  appears  from  this :  That  it  is  a  good  challenge  to  the  cVrth/507.  * 

juror,  that  he  hath  been  a  juror  before  in  the  fame  caufe;  Holt  702. 

but  we  mud  not  make  ourfelves  abfolute  judges  of  law  and  f  °dreW3  3 '5- 
r  r\  j   v  ^  •  1    r         ^_-  1    ^  v,<ie  notc  w>  pi- 

fact:  too ;  and  there  never  was  a  new  trial  after  a  trial  at  27.  i„fra.    r 

bar  in  ejeftment,  but  in  cafe  of  ill  practice*  j  for  the  plain-  •  or  a  trick. 

T  3  tiff 
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tiflF  may  bring  a  new  eje&ment :  Upon  this  a  new  trial  at 
bar  was  denied  in  Sir  Richard  Temple**  cafe,  where  the 
jury  found  a  point  of  law  on  the  ftatute  of  bankrupts, 
againft  the  opinion  of  the  Court  (a). 

(a)  New  trials  in  ejedment  are  not  in  that  cafe  the  defendant  maft  part 
ufaally  granted  where  there  is  a  ver-  with  the  pofTeflkm  before  a  new  eject- 
diet  for  the  defendants  other  wife  if  roent  can  be  brought.  Vide  \BL  Rep \ 
there  be  a  verdict  for  the  plaintiff:  for  348.  \Bur.  zzz++ 


[649] 


1  Vera.  156. 
Trial  per  pais 
iz6,  227,  241. 


21.   Anonymous. 
[Hill.  11  Will.  3.  B.  R.] 


IN  affumpjit  for  money  won  at  play,  the  trial  (hall  not 
befta     ~  ..       -       .       . 


tried. 


flayed  till  an  indictment  pending  for  the  cheat  be 


22.     Anonymous. 

Trial  not  put  off  I  N  affumpjit  the  iffue  was,  married  or  not  married,  and 
for  fuit  pending  A  the  fame  point  was  pending  and  ready  to  be  deter* 
in  the  Ecdefuf-  mined  -    Ac  Spiritual  Court :  And  it  was  held  no  caufe 

tical  Court  on  .         r.   ,      r         .        _,  ,  •  r 

the  fame  maucr.  to  put  off  the  trial,  for  the  Court  cannot  take  notice  of 

R.acantepi.iO.    tliat. 
4  Mod.  8. 

23.     Turner  verfus  Barnaby. 

[Pafch.  1  Aon.  B.  R.] 

when  trial  at  TF  H.  would  have  a  trial  at  bar  in  Eajler  termy  he  ought 
bar  to  be  moved   I    tQ  mQyc  for  it  in  H;/ar   Urm     ;f  in  Michaelmas  term, 

tor.     Viae  ante  _  c        •      •       rr*  •    •  i_ 

615,  6h»  64s»  be  ought  to  move  for  it  in  Trinity  term,  except  where 
*poft.  6si.  lands  lie  in  Middle/ex  /  and  anciently  there  was  no  other 
tfo^wc^tfai  notice  given  of  fuch  trial,  but  the  rule  in  the  office;  but 
at  bar.  now  there  muft  be  fifteen  days  notice.    Per  Holt,  C.  J.  (*) 

(6)  There  are  diSa  in  the  books  title  ex  Jem.  Revett  ▼.  Brabam,  wat 
that  there  cannot  be  a  trial  at  bar  in  an  tried  at  bar  in  Hilary  term,  32  Gee.  3. 
ifluable  term;  but  the  cafe  of  Good-    4  T.  R.  497. 


S.  P.  Fared.  53, 
64.  Vide  6  Mod. 
ill,  242. 


New  {rial  for 
mifdire&ion. 
*W»f.»09. 
■f  Or  allow,  or 
•fcr-rule  evidence* 


24.     Anonymous. 

[Mich.  1  Ann.  B.  R.] 

A  New  trial  fhall  be  granted  if  the  judge  of  nifi  prius  mif- 
**  diredfc  the  jury  f»  becaufe  thofe  trials  are  fubjeft  to  the 
infpeftion  of  the  Court.     Per  Holt,  C.  J. 
7  Mod.  64. 
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25.     Clerk  verfus  Udall. 

[Mich.   1  Ann.  B.  R.] 

PON  a  trial  at  nift prius  the  jury  gaVe  cxccffivc  da- 
mages, and  for  this  caufe  a  new  trial  was  granted  (a). 
The  fecond  jury  gave  the  fame  damages  again,  and  a  fe- 
cond  new  trial  was  moved  for,  and  denied,  becaufe  there 
ought  to  be  an  end  of  things  ;  but  feveral  cafes  were  cited 
which  the  Chief  Juftice  allowed,  that  where  upon  the  fe- 
cond trial  the  jury  have  doubled  the  damages,  a  third  trial 
had  been  granted  (£). 


S.C.  Farefl.xo6. 


Newtrial  for  ex- 
ceflive damages, 
and  the  fame  da- 
mages given,  and 
third  trial  re- 
fufed.  See 
6  Mod.  12,  242. 
1  Lev.  97.  1  Sid. 
131.  Comb.  17, 
170. 


(a)  In  aciions  for  tort,  where  the 
damages  depend  upon  fentiment  and 
opinion,  the  Courts  will  not  grant  a 
new  trial  on  the  ground  of  exceflive 
damages,  unlefs  it  appears  that  they 
are  flagrantly  outrageous  and  extra- 
vagant. Therefore  they  have  re  fufed 
tomterpofe  when  300/.  was  given  for 
a  few  hoars  falfe  imprifonment,  Let- 
man  v.  Allen,  2  Wilf.  1 60.  Huckle  v.  Mo. 
may,  id.  205.;  or  1000/.  to  an  attorney 
for  falfe  imprifonment,  by  a  king's 
mefTenger,  for  fix  days,  Beardmore  v. 
Carrington,  zWilf.  246.;  or  200/.  to 
one  merchant  againft  another  for  a 
flight  aflault,  accompanied  by  ungen- 
tleman-like  behaviour,  Grey  v.  Grant, 
M.  P.  2  IVilf.  25 z. ;  or  ceo/,  againft 
a  cuftom-houfe  officer,  for  an  unfuc- 
cefsful  fearch  for  prohibited  goods, 
Sbarpe  v.Br ice,  iBl.g^z.  Vide  alfo 
Ben/on  v.  Frederick,  3  Bur.  1845.  where 
1  co/.  damages  to  a  militiaman  againft 
his  colonel  for  unlawful  corporal  pu- 
nifhment ;  Fabrigas  v.  Moftyn,  2  BL 
929.  where  3000/.  in  falfe  imprifon- 
ment ;  Leitb  v.  Pope,  2  Bl.  1327.  where 
1000/.  for  malicious  profecution;  Gil- 
bert v.  Burtonjb&w,  C&wp.  230.  where 
4.00/.  for  the  like  injury;  Duckerv. 
wood,  iT.R.  277.  where  150/.  for  an 
aflault,— were  held  not  exceflive  da- 
mages ;  but  in  all  the  preceding  cafes 
it  was  aflerted,  that  the  Court  were 
not  precluded   from  granting  a  new 


trial  for  exceflive  damages,  where  they 
were  manifeftly  unjuft,  and  an  evidence 
of  paffion  or  partiality  in  the  jury. 

In  Wilford  v.  Berkeley,  1  Bur,  609. 
where  500/.  damages  were  given  for 
crim.  con.  againft  a  clerk  with  a  falary 
of  50  /.  the  Court  refufed  to  grant  a 
new  trial,  and  feemed  to  think  that  in 
that  action  it  could  not  be  done ;  and 
in  Duberly  v.  Gunning,  4  T.  R.  65 1.* 
5000/.  damages  being  given  in  a  Ami- 
lar  action,  Lord  Kenyon,  and AJbburft,  J. 
thought  a  new  trial  could  not  be 
granted,  there  having  been  no  prece- 
dent, though  the  damages,  under  the 
circumftances  of  the  caie,  were  enor- 
mous. Buller,  J.  thought  there  fliould 
be  a  new  trial.  Grofe,  J.  thought  that 
the  cafe  did  not  require  a  new  trial ; 
but  did  not  deny  that  a  cafe  of  fuch ' 
an  a&ion '  could  exift  which  might 
warrant  the  interference  of  the  Court. 
In  Jones  v.  Sparrow,  c  T.  R.  257.  a 
new  trial  was  granted  for  exceflive  da- 
mages (40/.)  in  aflault;  and  Lord 
Kenyon  faid,  It  mud  be  remembered, 
that,  although  Duberly  v.  Gunning  was 
decided  after  a  very  full  dii'cuffion  of 
the  fubjed,  the  Court  were  not  unani- 
mous in  their  determination  ;  but  whe- 
ther rightly  or  not  decided,  that  is  a 
cafe  fui  generis,  and  cannot  govern  the 
prefent. 

(b)    Fide  Str.  691.     2  Will 
1  T.R.  277.  +Bur.  2108. 
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S.  C.  fared.  84,    ofi 
S5.  2Saik.aoi.   *V* 
pi.  4.     3  Sallt. 
363.  H0IU84. 


The  Cafe  of  the  Mayor  and  Aldermen  of 
Briftol. 

[Mich.   1  Ann.  B.  R.] 


NoncwtnalJn    |T  was  held  by  the  Court,  that  a  new  trial  cannot  be 

inferior  courts.    1  granted  in  an  inferior  court ;  for  they  are  not  like  trials 

396.  Farefl.tl!  by  nift  prius,  which  are  fubordinate  upon  writs  ifluing  out 

of  this  Court,  over  which  the  Court  have  authority  and 

infpe&ion  j  but  this  was  a  new  trial  a  year  after  the  firft, 

which  the  Court  blamed  (a). 


(a)  R.  Br  coke  v.  Ewer,  Str.  113. 
that  an  inferior  court  could  not  grant 
a  new  trial  for  exceflive  damages ;  but 
where*  after  iflue  joined,  or  notice  of 
trial  given,  there  is  a  reference,  and 
the  plaintiff  afterwards  proceeds  by 
fur  prize,  fuch  Court  may  grant  a  new 
trial,  Jewell  v.  Hill,  Str.  499.  Street's 
Cafe,  7  Fin.  24.  Jn  the  latter  it  is 
faid,  that  though  an  inferior  court 
cannot  grant  a  new  trial  after  a  caufe 
hath  been  fully  heard,  yet  where  a 
verdict  is  obtained  through  furprize, 
or  by  any  irregularity,  it  may  be  fet 


afide.  Fide  ac.  Bayley  v.  Boorne,  Str, 
337.  Rex  v.  Peter j,  1  Bur.  571.  Bla- 
quiere  v.  Hawkins,  Doug.  378.  In  Rex 
v.  Urling,  Fort.  1 98.  it  was  held,  that 
fuch  Court  might  fet  afide  a  writ  of 
inquiry  or  judgment,  though  ftriclly 
regular,  if  obtained  by  fraud  or  fur- 
prize;  and  in  Rex  v.  Peters  it  was 
ruled,  that  a  regular  interlocutory 
judgment,  though  there  appeared  no 
fraud  or  furprize,  might  be  fet  afide 
in  an  inferior  court,  in  order  to  let  in 
a  trial  on  the  merits. 


S.  C.   1  Satk. 
158.  Ante  253. 
Farefl.  70,  12 1, 
j  56.   Hclc  263, 

New  trial  denied 
lifter  trial  at  bar* 
5  Med.  83,350. 


Gay  &  Crofs, 

Farcfl.  37. 

6  Mod.  18,  22, 

3°7* 


27.     Fen  wick  verfus  Lady  Grofvenor. 

[Hill.  1  Ann.  B.  R.] 

I  N  ejetlment  after  a  trial  at  bar,  a  new  trial  was  moved 
for,  on  affidavits  that  fevcral  witneiTes  abfented  them- 
felves  in  Holland,  by  reafon  of  a  report  fpread  abroad 
there,  that  one  of  the  defendant's  witneffes  was  confined 
by  imprifonment -,  but  it  was  denied,  becaufe  it  did  not 
appear  that  the  plaintiff  did  fpread  it,  or  occaGoned  the 
fpreading  of  it.  The  Court  was  difiatisfied  with  the  ver- 
dict, but  cited  Crofs's  cafe  for  a  falfe  return  of  a  manda- 
mus tried  at  bar,  and  by  con  fen  t  of  all  fides  one  point  was 
to  be  found  fpecially,  yet  the  jury  found  a  general  verdict, 
and  the  Court  would  not  grant  a  new  trial  (3).  It  has 
never  been  done  here  but  upon  iiiiies  out  of  Chancery, 
which  being  only  tofatisfy  the  confeience  ol  the  Chancel- 
lor, are  not Jlricli  juris.  So  a  new  trial  was  denied,  contra 
opitiionem  (ut  videbatur)  capital,  jujliciar.  (r) 


(b)  Fide  Rip.  $.  R.  Temp.  Hard.  23. 
\e )  Per  Lord  Mans/eld,  Bright  v. 


Eynon%  1  Bur.  39c.   Of  late  years  new 
trials  have  been  granted,  not  only  after 

trials 
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trials  it  mfi  prius>  but  alfo  after  trials  and  perfonalJy  appeared  to  a  JingU 
at  bar;  and  it  is  at  lcail  equally  rea-  Judge  only;  whereas  the  latter  is 
fonable  to  grant  them  after  trials  at  grounded  upon  what  mufl  have  mam- 
bar,  as  after  trials  ntnifi prius,  (if  the  feitly  and  fully  appeared  to  the  wht>!n 
juftice  of  the  caie  demands  it,)  or  in-  Court.  For  in  (lances  of  new  trials 
deed  rather  more  fo,  as  the  latter  mud  after  trials  at  bar,  <vide  Str.  5S4.  2  Ld. 
be  done  upon  what  could  have  actually  Raym.  1358.  1  P»  Wms.  212. 


28.     Afliwin  verfus  Corbill, 

[Mich.  2  Ann.  B.  R.] 

IF  a  caufe  hath  lain  at  iflue  four  terms,  and  no  proceed-  A  ^'m's notice, 
ing,  there  mud  be  a  full  terras  notice  of  trial,  cxclud-  ™e  ^ 
ing  the  term  wherein  lflue  was  joined.  i46.  isid.  34. 

29.     Lazier  verfus  Dyer.  ImU?^ 

[Mich.  2  Ann.  fi.  R.] 

IT  came  to  be  a  queftion,  Whether  the  fuing  out  of  a  Suing  out  t*e- 
venire  or  dijiringas,  after  the  expiration  of  the  four  ^ilft  dl/of^ 
terms,  was  a  proceeding  within  the  term  ;  becaufe  it  bears  the  term,  not « 
iejle  the  laft  day  of  the  term,  and  has  relation  to  the  term  ?  .proceeding  with- 
And  the  Court  held  it  was  not;  for  though  it  be  legally  a  [■"[*  *\£M' 
proceeding  of  the  term,  yet  it  is  not  fo  in  fa&.     Et  nota ;  x  Bj  R 
Where  it  is  an  iffue  out  of  Chancery,  notice  of  trial  to  the  287.    3  Bur. 
Solicitor  in  that  court  is  good  ;  for  as  to  this,  they  are  but  I24I* 
ajs  one  court. 

30.     Sir  Samuel  AftreyV  Cafe.  [65O 

S.  C.  6  Mod. 
[Hill.  2  Ann.  B.  R.]  123. 

UPON  a  fclre  facias  brought  againft  Sir  Samuel  AJlry,  Trials  at  b«  not 
for  his  place  of  clerk  of  the  crown  in  the  court  of  J^J  £«tf~ ™ 
King's  Bench,    and  iflue  joined  thereupon;    Sir  Samuel  barriftcr*.   vide 
Aflry  moved  that  the  iflue  might  be  tried  at  the  bar.     The  ™tc**5  **«*. 
attorney-general  oppofed  it;  but  the  Court  faid  a  trial  at  24$!  *  1^*^™" 
bar  was  never  denied  to  any  officer  of  the  Court,  nor  1  Sid.  407. 
hardly  to  any  gentleman  at  the  bar :  And  though  Mr.  At- 
torney was  never  bound  to  con  fen t  to  a  trial  by  nifi  prius 
in  the  queen's  cafe,  yet  they  did  not  fee  how  he  could  re- 
fufe  a  trial  at  bar,  where  it  was  reafonable  to  try  it  there  ; 
for  the  ftatute  Weft.  2.  cap.  3.  is  atterminentur,  that  they 
may  be  determined  there,  qu*  magna  indigeant  examir/a- 
Uonc. 


6s  i  fcrfal. 


S.  C.  6  Mod. 

»94.    3Salk. 
$%i*  Holt  705. 


31.     Way  verfus  Yally. 

[Trin.  3  Ann.  B.  R.] 


V  the  principal 
ciufe  be  within 
thejurifdi&ion, 


¥  E  S  S  O  R    brought   debt   for  rent  againfl  his  leflee, 
,.™.w  upon  a  demife  at  London,  of  lands  in  Jamaica.     The 

and'nHTue de-  defendant  pleaded  to  the  jurtidi&iori  of  the  Court,  that 
pending  on  fo-  the  matter  ought  to  be  tried  in  Jamaica  ;  and  it  was  urged 
km™uitd'  t*1511  Ac  lcflor  cannot  bring  debt  here  a£ainft  the  affignee 
m  the  next coun-  of  a  term  of  lands  in  Ireland,  and  that  if  entry  and  oufter 
ty,and  foreign  were  pleaded ,  it  could  not  be  tried  here  ;  and  in  this  cafe 
e^dewce!1  *Sec  tnc  ^gf11  °f tne  plaintiff  and  defendant  depends  on  foreigu 
x  It*.  143-        laws  which  cannot  be  given  in  evidence  here.     Et  per  Cur, 

6  Mod.  218.  Where  an  action  is  local  it  muft  be  laid  accordingly  v 
2  stand.3*?!.*  therefore  if  the  leffor  declares  on  the  privity  of  eftate,  and 
Hob.  37.  iCro.  that  lies  in  Ireland,  the  a&ion  muft  be  brought  there,  for 
*43*sILroi,C8  *^c  c^atc  **  "***"■  5  therefore  fuch  leffor  cannot  maintain 
1  Vent.  59,aS6!  debt  here  againfl  an  affignee  of  a  term  in  Ireland;  for  the 
Mob.  133.  a&ton  is  founded  on  a  privity  of  eftate  (a).  Otherwife 
*hS  %6    b     wnerc  'lt  ls  founded  on  a  privity  of  contract,   which  is 

tranfitory;  as  debt  for  rent  by  leflfor  again  ft  leffee;  for 
Cowptr  1S1.       that  may  be  maintained  where  the  land  lies  not.    Here  it 

7  Co.  %.  *•  Str.  jg  jjy  ^  \Qffor  agpinft  the  leflee  on  the  privity  of  contract  -% 
77  '  and  if  a  foreign  iffue,  which  is  local,  mould  happen,  it 

may  be  tried  where  the  a&ion  is  hid ;  for  that  purpofe 
there  may  be  a  fuggeftion  entered  on  the  roll,  that  fuch  a 
place  in  fuch  a  county  is  next  adjacent ;  and  it  may  be 
tried  here  by  a  jury  from  that  place,  according  to  the  laws 
of  that  country;  and  upon  nil  debet  pleaded  you  may  give 
the  laws  of  that  country  in  evidence. 

(*)  Videac.  \Wilf.\h$. 

[  652  1       32*     Doraina  Regina  verfus  Sir  Jacob  Banks. 

S.  C.  1  Salk. 

3S0.   6  Mod.  [Mich.  3  Ann  B.  R.     2  Ld.  Raym.  1082.  S.C.] 

045.  Rep.  A.Q^ 

t  ui  b  vife  C  *  ^  jAtvb  Banks  was  indi&ed  at  the  quarter-feffions  in 
cannot  be  in  the  Berks,  and  the  indictment  was  moved  hither  by  die 

cafe  of  the  profecutor,  and  now  both  the  profecutor  and  defendant 

Cr?*nunfeftbyfi  mac*e  up  the  record,  took  out  procefs,  and  carried  down 
waranc  from  the  the  caufe  to  trial  at  the  affizes ;  and  the  defendant  put  in 
Attorney  gene-    his  record  fir-ft,  tried  it,  and  was  acquitted :  The  profe- 

nl.  6  Mod.  246,    cutQr  upon  thj8  mOYci  for  a  ncw  triajf   and  had  it- 

*c'  Et  per  Cur.  ift,  Before  the  5  &  6  W.  tf  M.  c.  1 1.,  and 

8  &  9  W.  3.  c.  33.  if.  indided  in  any  county  might  re- 
move it  into  B.  R.  by  certiorari,  and  never  was  bound  by 
recognizance  to  try  it,  unlefs  in  London  and  Middle/ex  >• 

that 
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that  by  this  means  the  defendant  was  out  of  court,  &Jtne 
<&,  and  new  procefs  was  to  be  awarded,  on  which  he 
might  be  outlawed,  unlefs  he  came  in  gratis,  which  oc- 
casioned gTeat  delay,  and  was  thecaufe  of  making  thofe  a£ts« 

2dly,  That  removals  by  defendants  are  provided  for,  Upon  removal  of 
but  removals  by  profecutors  are  not  within  thofe  afts ;  and  »ndi&mcnt  by 
that  this  removal  being  before  the  plea  pleaded,  the  dc-  [f  \^A^U 
fendant  was  out  of  court  &  Jint  die,  but  may  come  in  gra-  comes  in  by  pro- 
///,  or  be  brought  in  by  procefs ;  and  in  the  laft  cafe  on  cf fs»  hc  ^ 
pleading  (hall  give  fecurity  to  try  it,  which  he  is  not  obliged  ^  ccu"fy  » 
to  do  when  he  comes  in  gratis. 

3dly,  That  in  civil  actions  the  defendant  (hall  never  in  what  cafes  the 
carry  down  a  caufe  by  provifo,  till  there  be  a  laches  in  the  dcfcn-^nt  may 
plaintiff;   except  in  caufes  where  the  defendant  is  as  a  "ufc  oTprovift. 
plaintiff,  as  in  replevin,  prohibition,  quart  impedit,  [again ft  2  Lev.  5, 6,  &c 
the  patron  only,!  which  are  to  have  return,  consultation,  ,nf,a#   6Mod- 
and  writ  to  the  bifhop.  SaviL  2.   a  Sid, 

4thly,  There  can  be  no  trial  by  provifo  in  a  caufe  of  the  336- 
crown,  becaufe  there  can  be  no  default  nor  laches,  nor 
can  the  crown  be  compelled  to  try  any  caufe  by  nifiprius  »• 
and  therefore  every  caufe  of  the  crown  in  this  court  muft 
be  tried  at  bar,  unlefs  the  attorney-general  allows  a  war* 
rant  of  nifi  prius,  which  implies  his  confent  to  try  the  caufe 
in  the  country. 

5thly,  That  as  in  indi&ments  of  treafon  or  felony,  if  the 
attorney-general  will  delay,  the  Court  may  give  the  de- 
fendant leave  to  bring  on  the  trial  as  they  fee  fit  (and  fo  it  . 
has  been  done) :  So  in  indi&ments  for  mifdemeanors,  as 
in  this  cafe  5  the  defendant  may  in  the  firft  inftance,  by 
the  confent  of  the  profecutor,  and  leave  of  the  attorney- 
general,  carry  down  the  caufe  to  trial ;  but  it  (hall  not  be 
allowed  by  furprife  on  the  attorney-general,  as  here  in  this 
cafe,  and  alfo  without  confent  of  the  profecutor,  or  any 
default  in  him. 

6thly,  It  was  ordered  to  be  a  rule  hereafter,  that  when        T  6c  1 1 
an  indi&ment  is  removed  hither  by  the  profecutor,  the  de-        *■     ^4 
fendant  (hall  not  carry  it  down  to  trial  without  leave  of 
the  Court  on  motion. 


$$.     Highmore  verfus  Walker.  6Mod-  **>• 

[Mich.  4  Ann.   B.  R.] 

I  N  a  caufe  to  be  tried  at  the  fittings,  the  defendant  en-  Two  day  notice 
1    tered  a  ne  recipiatur ;  and  the  queftion  was,  Whether  ^^^r^T 
the  plaintiff  could  goon  at  the  next  fittings  without  anew  fittings. 
notice  ?  It  was  agreed,  that  if  no  ne  recipiatur  had  been  en- 
tered, there  muft  have  been  two  days  notice.    The  clerks 
10  upon 


653  Crtol* 

upon  the  principal  queftion  thought  no  notice  neceflaryrj 
their  reafon  was,  becaufe  the  defendant  himfelf  had  hin- 
dered the  plaintiff's  proceeding,  and  therefore  ought  at 
peril  to  attend  the  next  fittings.  But  Hdt%  C.  J.  contra* 
The  notice  fell  to  the  ground  with  the  trial :  A  rule  was 
made,  that  where  a  tie  recipiatur  was  entered,  the  plaintiff 
(hall  give  notice  the  fame  fittings,  and  before  they  are 
over,  that  he  will  proceed  to  trial  the  next  fittings :  And 
it  was  faid,  that  if  a  caufe  be  not  entered  two  days  before 
the  fittings,  the  defendant  may  enter  a  tie  recipiatur. 


Hard  atVion. 
Vide  ante  644, 
648.  pi.  18. 
Hep.  B.  R. 
Tetnp.  Hard, 
aoi.  Note  topi. 
».  fupn. 

S.  C.  Fared. 
156,157. 

New  trial  not 
panted  for  de- 
UJdt  of  prepara- 
tion. See  6  Mod. 
Si,  222,  242. 
Ante  645. 
1  Salk.  258, 
273.  Hardr.  71, 
121.  1  Wilt  98. 


34.     Dunkly  verfus  Wade. 

[Pafch.  5  Ann.  B.  R.] 

¥  N  cafe  for  negligently  keeping  his  fire,  a  verdift  was 
*  found  for  the  plaintiff,  and  a  new  trial  granted.  But 
per  Cur.  Had  a  verdift  been  for  the  defendant,  we  would 
hardly  have  granted  a  new  trial,  becaufe  it  is  a  hard  ac- 
tion. 

35.     Ford  verfus  Tilly. 

A  N  inquiry  found  four  voluntary  efcapes,  for  which 
«**  Ford,  warden  of  the  Fleets  forfeited  his  office.  Iflues 
hereupon  were  tried  in  B.  R.  at  the  bar.  One  efcape  was 
proved  by  a  witnefs,  who  was  afked  if  he  was  never  burnt 
in  the  hand  for  ftealing  a  tankard  ?  he  anfwered,  No  (a). 
A  new  trial  was  moved  for  upon  producing  the  record  of 
the  convidion,  and  the  Court  denied  the  motion,  ift> 
Becaufe  it  was  a  trial  at  bar  (£).  2dly,  It  is  no  reafon  for  a 
new  trial  that  you  for  the  defendant  came  not  prepared  -% 
and  the  Chief  Juftice  faid  Soam's  cafe  was  a  hard  cafe- 
Vide  2  Keb.  365,  369.  2  Lev.  114.  Pojlea^  Pafch.  4  Ann. 
jB.  R.y  between  Cockcraft  and  Smithy  that  the  party's  evi- 
dence was  not  ready,  was  held  no  reafon  for  a  new  trial* 
though  at  niftprius  :  And  a  new  trial  was  denied  (c). 


{m)  The  queftion  feems  fuch  as  a 
witnefs  ought  not  to  be  afked.  Be- 
fides,  a  perfon  convicled  of  felony, 
who  is  admitted  to  his  clergy,  and 
burnt  in   the    hand,   is  thereby  re- 


enabled  to  be  a  witnefs.  Vide  2  HawA* 
ch.  46.  f.  20,  21. 

(I)  Vide  note  to//.  27. 

(c)  Vide  note  to  //.  16. 
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%Ttfott  ana  CottijerCion* 


Ante  59  -r.  i  Lev. 

99.    2LtV.  201. 

3  Lev.  336. 
5  Mod.  1S2,  &c. 
,^MMMM>—  6  Mod.  1^1,170, 

an*     Vide 
4Mo<,«i56. 
/•        t    rr        r  Yelv.  68. 

I.      Arnold  w^/  Jefireyfon. 

[Mich.  9  Will.  3.  C.  B.     1  Ld.  Raym.  275.  S.  C.J 

TR  OVE  R  deferiptofuo  obligatorio  per  quod  tent.  13  obS-  <T^d**rjpt3 
gaU  fuit  cuidarn  J.  S.     In  arreit  of  judgment  after  g^°  sfcT°' 
verdici  for  the  plaintiff  it  was  held  good  ;  for  it  might  be  3  Satk.  247. 
given  to  the  plaintiff,  and  fo  (hall  be  intended,  and  then  Holt  4<A 
it  was  fcriptum  fuum ;  and  it  is  no  abfurdity,  though  it 
were  made  by  him  to  another ;  for  it  is  only  a  description 
of  the  deed. 

2.  Hartford  verfus  Jones* 

[Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  393.  S.  C] 

T  N  trover  and  converfton  the  defendant  pleaded,  that  the  Special  plea  in 

1    goods  were  caft  away,  and  they  faved  and  detained  ^a^Tniern°^ 

them  till  they  were  paid  for  their  pains.     On  demurrer,  Luiw.  153S. 

Holt y  C.  J.  held,  that  they  might  retain  for  payment,  as  a  1  Mod.  244. 

carrier  for  his  hire  ;  and  falvage  is  allowed  by  all  nations:  h£*  vide  Cro. 

He  that  ferves  another  ought  in  reafon  to  be,  paid  for  his  yxvt.  435. 

fervice  ;  but  the  plea  is  naught ;  for  if  the  detainer  be  law-  Latch.  185. 

ful,  he  does  not  confefs  a  converfion :  I  never  knew  but  J  ^^  *£',m 

one  fpecial  plea  good  in  trover,  viz.  Teh.  198.  (/i)     And  Hurt.  10.  Ante 

the  rule  was  in  the  principal  cafe,  to  waive  the  plea  and  5i0« 
plead  not  guilty.     Vide  2  Cro.  68,  69.  3  Cro.  262. 

t     (a)  The  plea  in  Yelverton  was,  that  again  ft  a  (Iranger,  Cre.  Jac.  73. ;  or 

the  defendant  took  the  wine  mentioned  againft  the  defendant,   2  Sir.  1078. ; 

in  the  declaration  for  prifage  due  to  the  that  an  innkeeper  detained  a  horfe  for 

king.     The  following  pleas  in  trover  his  meat,  zBulji.  289.  ;  the  Statute  of 

have  been  alfo  held  good:  A  former  Limitations,  Lut.  99.    I'idcBulLK.P. 

recovery  in  trefpafs  for  the  fame  goods,  48. 
Show,  j 46.  ;     a   recovery   in  trover 

3.  Hartford  verfus  Jones. 

[Pafch.  10  Will.  3.  B.  R.     1  Ld.  Raym.  588.  S.  C] 

*"p  ROVER  for  twenty  ounces  of  cloves  and  mace  ;  Trover  for  20 
*     after  a  writ  of  inquiry  on  a  judgment  by  default,  Holtt  ounccs  of  clov« 
C.  J.  doubted  whether  it  was  good,  becaufe  it  was  not  SihwAwing 

/aid, 
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Crofter  anU  Conberffon. 


how  mach  of  fay,  how  mnch  cloves  and  how  much  mace  ;  or  that  it 
wot'mixca^uT  was  *°  man7  ounces  comnaxUi  but  he  faid  thefe  were  in* 
indetinucQuxr.  certainties,  and  that  if  this  was  comprifed  in  another  ac- 
Vide  5  Mod.  taatiy  this  recovery  would  be  a  good  plea  in  bar.  In  de- 
]&'%lew!i%.  tmuc>  this  would  be  ill  for  incertainty;  for  the  ftierirF 
"  176.  could  not  tell  how  much  of  one  and  how  much  of  the 
other  to  deliver.  The  Court  gave  judgment  for  the  plain* 
tiff,  without  taking  notice  of  another  #  exception,  viz.  that 
it  was  alfo  pro  viginti  parvis  inflrument.  carpeatar.,  vocat. 
twenty  fmall  carpenter's  tools.  2  found.  74.  2  Fern.  78L 
Style  358,  360,  370,  419.  1  Mod.  289.  2  Fen.  77. 
1  Mod.  46.    1  Vent.  317.    *  Siond.  74. 


a  Lev.  8 

2  Vent.  67. 

3  Mod.  70. 

4  Mod.  324. 

5  Mod.  324. 

1  Sid.  60, 445, 
x  Lev.  48. 
Fareil.  142. 


[Trin.  3  Ann. 


4.     Anonymous. 

Coram    Trevor,  C.  J. 

Guildhall.] 


At  ni£  prius  mt 


Where  trover 
will  lie  againft  a 
carrier*    1  Mod. 
30,  31.  Comb. 
333.    1  Danv. 
21.  6  Mod.  21 2. 
%  Ld.  Raym. 
79*. 


1  Sir.  576. 
xWUf.328. 


*TP  R  O  VE  R  lies  not  againft  a  carrier  for  negligence,  a* 
*  for  lofing  a  box,  but  it  does  for  an  aclual  wrong  ;  as 
if  he  break  it  to  take  out  goods,  or  fell  it.  Per  Cur. 
Pofch.  7  W.  3.  B.  R.  And  therefore  denial  is  no  evidence 
of  a  converfion,  if  the  thing  appears  to  have  been  really 
loft  by  negligence ;  but  if  that  docs  not  appear*  or  if  the 
carrier  had  it  in  cuftody  when  he  denied  to  deliver  it,  it  U 
good  evidence  of  a  converfion.     Per  Trevor,  C.  J.  (a) 

Where  denial  is  a  converfion.  Fide  10  Co.  56: 
I  Cro.  262.  1  Lev.  173.  1  Danv.  21.  2  Mod.  245. 
3  Mod.  2.  (t  Mod.  244.)  5  Med.  426.  2  Shoiv.Caf.  148* 
*75>  213. 


(a)  R.  ac.  Ro/s  v.  Jobnfin,  5  Bur. 
2825.  that  trover  would  not  lie  againft 
a  wharfinger  from  whofe  pofleffion 
goods  had  been  ftolen  or  loft.  It  will 
lie  againft  a  captain  of  a  (hip  for  deli- 
vering goods  againft  an  cxprefg  direc- 


tion to  a  wharfinger,  on  account  of  a 
claim  of  wharfage  which  is  not  made 
out,  Lucas  v.  Hay,  4  T.  R.  260.  For 
the  general  nature  of  the  action,  vide 
C&wfer  v.  Cbitt)'i  1  Bur*  20.  Note  ta 
3  Salk.  367. 


(    6SS    ) 


See  i  Mod.  219. 
6  Mod.  2.61. 
4  Mod.  336,  ace. 
S.C.  4  Mod. 
3361034*, 


I.     Hick  verfus  Woodfon. 
[Hill.  8  Will.  3.  B.  R.    1  Ld.  Raym.  137.  S.C.] 

IN  attachment  fur  prohibition,  the  plaintiff  declared  of  a  County  or  W. 
cuftom  in  fuch  a  hundred,  to  pay  no  tithe  foragiftment  ftrtcbTnoT' 
of  cattle  barren.    Iffuc  was  taken  upon  the  cuftom,  and  decimandofbr 
found  for  the  plaintiff,  but  judgment  was  arretted  with  this  things  titheabi* 
entry,  et  quia  apparet  curia  domini  regis  hie  quod  confuetudo  ^aht^^thcrwrfc 
pried*  nullius  vigoris  in  lege  exifiit,  ideo  fiat  confultatio,  feV.  if  not  titheable 
Et  per  Cur.,  «f  common 

1  ft,  Tithe  of  agiftment  is  due  of  common  right,  becaufe  ^a^rfbi- 
the  grafs,  EsV.  which  is  eaten,  is  dejure  titheable,  and  muft  ren  cactle  die  of 
have  paid  tithe  if  cut  at  perfection.     And  the  Court  took  co»mon  right. 

^l«     j-rr  Vide  Farefl.  I  f «, 

this  difference,  viz.  w%   lSau*d. 

That  a  hundred  or  a  county  cannot  prefcribe  in  a  non  141, 142. 
'  decimandoy  for  a  thing  that  is  in  its  nature  dejure  titheable ;  £*"*?'  3*** 
for,  as  no  one  fingle  perfon,  of  his  cftate,  can;  no  more,*sk-™  '  Jo.3*Hok 
by  the  fame  reafon,  can  the  hundred,  which  confifts  but  671.  Cues  B.&. 
ot  many  fingle  perfons  eftatcs.     Fide  March  26.     1  Ro.  lllm 
Jib.  653* 

But  of  things  which  in  their  nature  are  not  titheable  de  r  6c6  1 
jure,  a  hundred  or  county  may  prefcribe  in  a  non  deciman-  ^M^  „  4  t% 
do,  becaufe  they  arc  discharged  in  fuch  cafe  without  a  cuf-  341.   Lut*. 
torn  to  the  contrary,  and  they  do  but  infift  on  their  ancient  '  3*6. 
tight,  and  that  cuftom  hath  not  prevailed  againft  it:  Ergo  Farcflt  h^m- 
the  cafe  of  wood,  1  Ro.  Ab.  654.  Lit.  Rep.  152,  153.5  and 
the  hearth-penny,  which  is  but  a  modus  for  it,  They  allowed 
to  be  good  law;  becaufe  wood  is  not  in  its  nature  tithe-  Pal. 37-  ar- 
able, nor  within  the  reafon  of  titheable  things,  which  6**' 
come  not  to  perfeSion  every  year. 


2.     Hill  verfus  Vaux.  WE0*-.^ 

"  261.  S.C.  called 

[Mich.  10  Will.  3.  B.  R.     i  Ld.  Raym.  358.  S.  C]         fS^uT/^ 

AN  a  fuit  in  the  Spiritual  Court  for  tithe  of  milk,  the  Carth.46r.SC. 
^    plaintiff  moved  for  a  prohibition,  fuggefting  a  cuftom  Mod™  IO  w  * 
m  the  panth,  that  the  9th  dav  of  May  at  night,  and  the  m\i]c  fuch  a  dayt 
10th  day  of  May  in  the  morning,  the  parfon  was  to  have  and  every  9th 
tha  whole  meal's  milk,  and  fo  every  oth  and  10th  night  ™dicth  night 

*  *    *  °    .    and  morning  al- 

and 


656  Cttfce* 

ter,  till  a  young   and  morning,  till  a  young  lamb  yeaned  fliould  be  heard  t& 

tert? l\L%  blcat>  in  lieu  of  afl  tithc  of  mUJc-  And  **  cafc  of  *««y 
lieoof  tithc  of  eggs,  in  lieu  of  all  eggs,  was  cited  1  Ro.  Ab.  648,  65 1. 
milk,  111.  Modus  Et  per  Cur.  A  mo/ax  to  pay  one  thing  for  another,  or  a 
thcwyAing  Part  °^ tbe  ^ame  l^ng  m  another  manner,  may  be  good  5 
that  U  tithe,  but  a  prefcription  to  pay  part  of  the  rery  thing  that  i» 
■ot  good,  uniefs  tithe,  can  never  be  a  good  modus,  unlefs  payable  in  fome 
tber  manner!0"  °Aer  manner,  fo  that  the  parfon  has  a  benefit  by  it. 
Lat.  a*2.  3  Cro.  609.   2  Cro.  47.    I  And.  799.  Mod.  229.  Hob.  250. 

6  Mod.  261.  R„ym.  277.  3  Bulfl.  326.  (a)  As  to  the  cafe  of  the  thirty 
1  Mod.  axo*  c88s>  *ie  *s  bound t0  Pay  Aat,  whether  he  has  hens  or  no, 
Cafes  B.R.  ic6.  and  he  muft  pay  it  at  a  certain  time.  But  by  this  modus 
Htit  67a.  the  parfon  may  have  nothing;  as  fuppofe  a  lamb  be  beard 

to  bleat  before  the  9th  of  May. 

(a)  Vide  alfo  Bunb.  307. 

3.    The  Archbifhop  of  York  verfus  the  Duke 

of  Newcaftle, 

[Mich.  3  Ann.    In  Scacc] 

Modosof  ten        TT  Prefcribcd  to  pay  ten  fleeces  of  wool  and  two  lambs 

atS^U^1  *      in  liCU  °f  ali  titllCS  \   and  PriCe  and  Sur&  Barons> 

lor  aUrithe!  **    werc  °f  opinion  this  was  an  ill  modus,  becaufe  it  is  one  fpe- 
Court  divided      cies  of  tithe  for  another,  and  there  is  great  incertainty  \ 
whether  good  or  for  one  fleece  may  bc  twice  as  big,  and  three  times  the  va- 
i  Mod.  321.       ^uc  of  another.     Vide  2  Lutw.  J052.    3  Cro.  786,276. 
Mo.  909.   1  Ro.  Ab.  649.    Dy.  149.    Hard*  174.     Ward% 
Chief  Baron,  and  Smithy  Baron,  contra,     ift,  A  modus  is 
nothing  but  a  real  compofition,  for  or  in  lieu  of  tithes,  or 
an  annual  profit  certain  and  permanent \  and  they  held 
that  the  payment  of  any  one  chattel  for  tithe,  was  or  might 
be  a  good  modus  as  well  as  money ;  for  why  might  not 
f  6?7  1        l^e  Parf°n  originally  agree    to    take    ten  fleeces  for  his 
'  tithe,  as  well  as  a  penny  ?  They  admitted  that  payment  of 

Payment  of  tithe  tithe  of  one  fpecics,  or  payment  of  a  modus  for  one  fpecies 
°f  °nc0odCCiodu«  °^  t*t^c»  cou^  not  be  a  difchargc  as  to  another  fpecies  ; 
foraif.  Cro.  EL  but  they  held  that  this  was  not  a  payment  of  tithe,  rfbr  a 
446.  Moor  277,  payment  for  a  fpecies  of  tithe  \  becaufe  it  was  to  be  paid 
445.  Lutw.  at  aj|  eventSj  whether  there  be  fheep  or  no  :  And  they  de- 
°*  '     *  nied  the  cafe  of  1  Ro.  Ab.  65 1 .,  and  held  it  no  more  un- 

certain than  to  pay  a  modus  of  ten  cheefes,  which  may  dif- 
fer vaitly,  both  in  nature,  quantity,,  and  value  5  and  it 
tends  to  the  difquiet  of  the  country  to  break  in  upon  cuf- 
toms  and  ufages ;  and  it  ought  not  to  be  done  but  on  plain 
and  manifeft  reafon. 
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4*     Startupp  verfus  Dodderidge. 

[Pafch.  4  Ann.  B.R.    a  Ld.  Raym.  1158.  S.  Cj 

A  Modus  to  pay  2  s.  in  the  pound  of  the  improved  rent  in  Modot  to  par 
lieu  of  all  tithes,  was  held  naught ;  for  that  is  to  rife  ^JwSSf 
atid  fall  as  the  land  is  let,  and  the  parfon  cannot  know  it:  rent,  ill.  Modus 
And  though  a  cuflom  to  pay  the  double  value  for  a  fine  <h<>uidbea«ce/- 
may  be  good,  yet  that  arifes  to  a  man's  contraft,  which  x££jffi£Z 
(hall  never  be  void  where  it  may  bq  reduced  to  any  cer-  see  Lutw.  1043 
tainty,  and  differs  from  this  cafe  of  a  modus,  which  ought  to  ">53*  **• 
to  be  as  certain  as  the  duty,  which  is  delinked  by  it.  s?c  ^a-qT 
Holt)  C.  J.  dubitante%  upon  a  motion  for  a  prohibition  (a).  60.  Lilly  Ent/io^ 

(a)  The  modus  was  alfo  held  void  Ld.  Raymond.  The  fame  modus  was 
on  application  to  the  Common  Pleas  like  wife  held  bad,  1  Ld.  Raym.  696. 
and  Exchequer.     Fide  the  report  in    Fide  3^/^.245,  Burn  Ecc.  Law,  421. 


fllartence.  A  [Ml 

Ante  434,  45* 


I 


I.     Bragg  verfus  Digby. 

[Pafch.  10  Will.  3.  B.  R.] 

N  tafe  on  feveral  promifes  by  original,  the  defendant,  Variance  be- 
without  craving  oxer  of  the  writ,  pleaded  variance  be-  twccn  writ»n4 

.  .  1°,/  n        '  1     «         1  count  not  plead- 

twixt  the  writ  and  the  count,  (hewing  particularly  where*  tDie  without 
in:  And  the  plaintiff  demurred ;  and  it  was  adjudged  that  waving  oyer  of 
the  defendant  Ihould  anfwer  over  5  for  he  ought  to  have  v^I^te  °  7?" 
demanded  oyer  of  the  writ  before  he. could  take  advantage  and  poft.  701/ 
of  the  variance ;  becaufe  though  the  writ  is  in  court,  [the  3  Lev.  2,36. 
counii]  yet  being  not  upon  the  fame  roll  with  the  count,  £  Mod^oV*- 
the  defendant  cannot  plead  to  it  without  demanding  oyer  (£).  s.  c.  CifciB.R. 

1S9.  Andrews  76* 

{b)  R.  ae.  tWilf.%$,2i)$.  Bul  oyer  not  been  craved,  Boats  v.  Edward/ 1 
as  an  original  is  not  now  granted,  and  Doug.  227.  Vide  Rex  v.  Amery%  iT.R. 
the  plaintiff  may  proceed  as  if  it  had     150. 


Vol.  II. 


Variance* 

£•     Holmaa  vcrfus  Borough. 

[Trin.  i  Ann.  B.  R.    2  Ld.  R*ym.  791.  S.C.] 


I  N  covenant \  the  plaintiff  declared  of  a  deed  of  covenant, 
*    bearing  date  the  30th  of  March  anno  Domini  1701, 


ed  dated  in 

:  year  of  our 

ni  fet  forth  — .  yMr.n.        — ..  •      ^      •     #_*        1    • 

idi  the  year  of  annoq;  regnt  Willi,  tertu  nunc  regts  Angl.%  Wr.  dectmo  ter<* 
w  king  aft,  no  tio,  and  makes  a  profert  of  the  deed,  with  a  cujus  dot.  eft 
/Skcro.  Tac    eifi^m  d*e  &  anm •"  Upon  oyer  craved,  the  deed  was  dated 
*6i.  iU        only  thus,  viz.  the  30th  of  March  1701,  wanting  a*/i* 
Riyau  335.       Domini^  and  likewife  nwm  wm.     And  though  it  was  de- 
murred to  for  the  variance,  the  Court  held  it  no  variance, 
for  it  was  implicitly  in  the  deed-     Fide  41  E.  3.  23. 


s.c.Far.87.  3.     Incledon  vcrfus  Crips. 

[Mich.  1  Ann.  B.  R.     2  Ld.  Rayu.  814.  S.  C] 


in  debt,  where    T  N  debt,  the  plaintiff  declared  on  a  deed,  whereby  the 


ere    T  N  debt)  the  plaintiff  declared  on  a 
^s  *  defendant  covenanted  to  pay  the  pi; 


^dlTde^nds  drfendarit  covenanted  to  pay  the  plaintiff  35  I.  per  bun- 
cpon  fo  <ked) S  dred  for  every  hundred  of  wood  in  fuch  a  place,  and  that 
variance  is  fatal,  he  delivered  fo  many  hundreds  and  one  half,  which  came 
hnffnTJ^miN  *°  * 8*  /#  '  °  s%  Thc  dcfcndant  demurred.  Et per  Cur. 
tinJTj  ocher^ife  There  can  be  no  apportionment,  and  the  demand  for  the 
where  on  matter  half  hundred  is  demanding  more  than  can  be  due  by  the 
iT'I^iLnw?'  contract;  and  then  the  qucftion  was,  Whether  a  remitti- 
459»  539»  "  tur  couW  be  entered  for  that,  and  judgment  given  for  the 
*Venc.  119.      rcft  ?  Etper  Holt,  C.  J. 

CrSoh.*Car?i?:,  *  Whcrc  thc  fum  demanded  depends  on  the  deed  itfelf, 
43^437'  '  and  on  nothing  extrinfical,  as  in  cafe  of  debt  or  cove- 
j  Saund.  aSa,  nant  to  pay  20/.,  there  can  be  no  remittitur;  for  the 
14- 'ill***'  vbmmcc  >s  inconfiftent  with  the  deed  upon  which  the 
5  Mod.  213.  duty  that  is  demanded  entirely  depends  *,  otherwife  where 
1  sid.  407.  Jt  may  be  more  or  lefs  by  matter  extrinfic  ;  as  in  debt  for 
Dotg.B6.r  1 H.1'  rcnt>  or  *n  *c  cafe  at  bar  j  in  that  cafe,  if  more  be  de- 
bi.  249.'       *   manded  than  is  due,  it  may  be  remitted  5  for  the  variance 

*  T  6  CO  I  *s  not  inconfiftent  with  the  deed :  And  as  the  plaintiff  is  to 
vide  sir.  1080.  rccover  on  tTi*l  w^at  appears  on  evidence  to  be  due  5  fo 
Dou?.  6.*  Bur.  on  demurrer  he  is  to  have  judgment  for  no  more  than  he 
*23*«  ought  to  recover,  and  may  remit  the  reft.    Fide  Hob.  17& 

Dy.  65.  Teh.  66.  10  H.  6.  5.  I  Saund.  206,  286. 

n^e6BScSlf  4;     Chetley  vcrfus  Wood, 

•  31.    Far.  im,  h     2  Ann^   B 

Reco-r.izar.rc  in  T  N  debt  upon  a  recognizance,  the  plaintiff  declared  as 
rid^/dum! a  on  a  rccogn*zance  acknowledged  in  the  court  of  Com- 
iu  pScadH  n     nioii  1'ieas,  coram  G.  Trebj,  mil.  &  foci  is  fu'u  i  nul  tiel  rf- 

6-  cord 


cord  was  pleaded,  and  the  record  produced  was  a  recognl-  taken  In  court; 
zance  taken  before  Mr.  Juftice  Nevil,  at  his  chambers  in  ]*£***$  £ utw- 
Serjeants  Lin,  and  by  him  brought  and  delivered  into  3d.  314.  p.  6, 
court ;  and  it  was  adjudged  that  the  plaintiff  has  failed  of  Holt  612. 
his  record :  For  the  record  is  fuch  as  it  is  entered  upon  the  ^j^Tc^l" °f 
roll,  and  in  pleading  mull  be  fo  defcribed :  Accordingly  binds  from  the 
the  court  of  King's  Bench  do  enter  all  recognizances  as  «pti©n»  in  B.R. 
taken  in  court,  but  the  Common  Pleas  enter  fpccially  ;€o  Jjjj?  &J2L 
that  their  recognizances  bind  from  the  caption,  ours  from  4x.  s.  c.  1  Cro. 
the  time  of  entTjr;  alfo  upon  theirs  a  fcire  facias  lies  in  3'*-  H<*«  »95* 
either  county;  but  on  a  recognizance  in  B.  R.  in  the  AkyUmJ%' 
county  of  Middle/ex  only}  therefore  thefe  differ  in  fub- 
ftance ;  and  as  to  the  ufage  of  declaring  this  way,  which 
was  infifted  on,  the  Chief  Juftice  faid  it  was  againft  law. 

5.     Roberts  verfus  Harnagc. 

[Mich.  3  Ann.  B.  R.    2  Ld.  Raym,  1043.  S.  C] 

IN  debt  upon  a  bond,  the  plaintiff  declared,  quod  cum  Bond  to  A.  m 
the  defendant  apud  London. ,  viz.  in  paroch.  beata  Ma-  $°SUJ^^*£ 
rut  dc  Arcubus  in  warda  de  Cheape per  fcriptum fuum  obliga*  dared ona^pay- 
torium  concejpjfet  fe  tencri  to  the  plaintiff  in  40  /.  folvend.  to  able  to  A.  and  no 
the  plaintiff,  isfc. ;  the  defendant  craved  oyer,  and  the  bond  XuZFja?* 
was   to  the  plaintiff  to  pay  40/.  to  his  attorney  or  his 
affigns ;  and  was  dated  at  Port  St.  Davids  in  the  Eajl 
Indies. 

The  defendant  pleaded  thefe  variances  in  abatement, 
and  upon  demurrer  the  Court  held, 

1  ft,  That  the  firft  was  no  variance ;  for  payment  to  the 
plaintiff  or  his  attornev  is  the  fame  thing.  The  tencri 
made  it  a  debt  to  the  plaintiff,  and  in  confequence  it  may  f  ggo  1 
be  paid  to  him  ;  1  folvcndum  to  any  body  elfe  would  be  re- 
pugnant. Fide  4  Ed.  4.  29.  Sid.  295.  2  Keb.  81.  But 
payment  to  the  plaintiff's  attorney  or  his  affignee  is  the 
fame  thing. 

2d!y,  The  fecond  variance  was  held  fatal,  though  it 
was  obje&ed  that  the  place  was  only  ufed  as  a  venue,  for 
the  dating  made  the  bond  local ;  and  it  is  not  a  bond  dated 
at  London,  becaufe  there  is  an  exprefs  date  at  Port  St.  Da- 
vids;  but  the  plaintiff  might  have  declared,  that  the  de- 
fendant apud  Port  St.  Davids  in  the  Eaji  Indies,  viz.  apud  »  Str.  61*. 
Louden,  in  parocb.,  &c,  for  that  was  only  ufing  London,  CowP-  **!*• 
i&c.  for  a  place  of  trial.      Broderick  pro  quer.     Parker  pro 

(tf)  A  party  is  not  bound  to  ftate  to  (late  ths  fub&nce  and  legal  effcd, 
the  material  parts  of  a  contm&  in  which  is  not  liable  to  mitrccicals  and 
wotdt  and  ie:;e«  ;  it  will  be  fuffcient    literal  miftakes,    Brifiow  v.  Wright* 

U  %  Doug. 


660 1  Variance, 


7V    Domina  Regina  verfus  Dr.  Drake. 

(Mich.  5  Ann.  B.  R.] 

Information  for  1 NFO  RM  ATION  for  that  the  defendant  being  evilly 
i  'dte  ^li**"  difpofed  to  the  government,  did  make  a  libel,  in  which 
for  mthdd iaul  l*bd  wcrc  contained  divers  fcandalous  matters Jecundum  tc- 
vpoQcvMtoce.  noremfequenU,  and  in  fettjng  forth  a  fentence  of  the  libel, 
See6Mod.  168.  jt  ym&  rccitC(i  ^th  the  word  nor  inftead  of  not ;  but  note% 
n^topomi  '"  the  fcnfc  was  not  altered  thereby.  The  defendant  pleaded 
truceopy.  iKefc.  not  guilty  •,  and  this  appeared  upon  evidence,  a  fpecial  vcr- 
&JLF£? isiil  dia  was  found.     Et  per  Curiam, 

142,153,117.  xft»  Cujus  quijkm  tenor  imports  a  true  copy.  Vide 
3.  C.  3 Silk.  Reg.  169.  8  Co.  78.  Co.  Ent.  508.  2  Saund.  \iu$  in  bac 
A?Q.  Jt^i*.  qua  fequitur  forma%  5  Co.  53.,  /*wr  is  a  tranfeript,  and  im- 
95.  Bolt  j47,    plies  the  very  fame. 

349*  35°»4»S-  2dly,  They  held  that  this  was  not  a  towr,  by  reafon  of 
this  variance;  for  not  and  /ware  different;  different  in 
grammar  and  different  in  fenfe.  And  Powysy  J.  held  as  to 
the  point  where  literal  omiflions,  tsV.  would  be  fatal,  that 
where  a  letter  omitted  or  changed  makes  another  woid,  it 
is  a  fatal  variance ;  otherwife  where  the  word  continues 
the  fame  (a) :  And  in  the  principal  cafe,  no  man  would 
fwear  this  to  be  a  true  copy. 

t66l  ]  3<lly,  The  Court  held,  that  there  was  a  difference  be- 

declaring  for    tween  words  fpoken  and  words  written ;  of  the  former 

words  fpoken,  there  could  not  be  a  tenor :  for  there  was  no  original  to 
variance  in  omif-  .  .  ,  ,  -,  ,  .     °  . 

ftW  or  addition    compare  them  with,  as  there  is  of  words  written ;  and 

not  materia),  if    though  there  have  been  attempts  to  plead  a  quorum  tenor  of 

a^aOionaPbik7d  words  fy0^0!  H  has  never  been  allowed;  and  therefore 

otherwife  in  te-    where  one  declares  for  words  fpoken,    variance  in   the 

nor  or  words       o  million  or  addition  of  a  word  is  not  material ;  and  it  is 

written.  fufficient  if  fo  many  of  the  words  be  proved  and  found  aa 

are  in  thcmfelves  actionable.      Fide  Dy.  75.    3  Crip.  503. 

Hard.  470.     Otherwife  in  debt  upon  a  bond ;  for  upon 

non  ejlfaclum  any  variance  is  fatal. 

In  pleading  a  li-        ijthly,  Holt,  C.J.  held,  that  in  pleading   th^re  were 

r^rthmhlcm-  two  ways  of  defcribing  a  libel  or  other  writing,  by  the 

ba,  or  by  the       words  or  by  the  fenfe  :  By  the  words,  as  if  you  declare  of 

fenfe  and  fub-      a  libel  Cujus  tenor  feqiiitur,  t$c.y  or  qua  fequitur  in  his  An- 

ftance     IU        glicanis  verbis  fequentibus,  you  defcribe  it  by  its  particular 

words,  of  which  each  is  fuch  a  mark,  that  if  you  vary  you 

fail  in  making  good  their  defcription.     Vide  Dy.  203.     If 

a  man  bring  trefpafs  qttare  claufum  fregit,  and  fets  forth 

abuttals  and  bounds,  and  fails  in  proving  them,   he  is 

gone  ;  and  yet  he  needed  not  to  have  described  it  after  that 

(a)  Cited  and  r.  acc%  Convp.  229.  Vide  S:r.  229.  Doug.  194. 

manner. 


manner,  adly,  You  may  defcribe  it  by  its  fenfe  and 
meaning ;  thus  it  is  a  good  information  to  (hew,  that  the 
defendant  made  a  writing,  and  therein  faid  fo  and  fo,  trans- 
lating it  into  Latin :  in  which  cafe,  exadtnefs  in  words  is 
not  fo  material,  becaufe  it  is  defcribcd  by  the  fenfe  and 
bibftance  of  it. 


illler&uts,  [ «« 1 

Vide  Co.  Lit. 
a*6.    1  Saond. 
.         ajo.  *  Sauad. 


97»l7i»*55» 

Jtaym  193. 

5  Mod.  351* 


i.     Buxendin  verfus  Sharp. 

[Pafch.  8  Win.  3.  C.  B.] 

*T*HE  plaintiff  declared  that  the  defendant  kept  a  bull  S.c  3  Salic.™. 

*  that  ufed  to  run  at  men;  but  did  not  fay,  Joins  or  vidc*s^* 
fcienter,  t*fc.    This  was  held  naught  after  a  verdiA ;  for  cowp.  8*  6. 

the  a&ion  lies  not  unlefs  the  mailer  knows  of  this  Quality,  Doug.  658. 
and  we  cannot  intend  it  was  proved  at  the  trial,  for  the 
plaintiff  need  not  prove  more  than  is  in  his  declaration. 

2.     Jenkins  verfus  Turner. 

[Mich.  8  Will.  3.  C.  B.     i  Ld.  Rayxn.  109.  S.  C] 

'THE  plaintiff  declared  that  the  defendant  kept  a  boar  A&ion  for  keep. 

*  ad  mordend.  animalia  confuet.,  and  knew  of  this  habit,  jJ^rdewTani 
and  that  the  boar  did  bite,  feV.    This  was  held  good  after  ua  conflict,  held" 
verdift,  though  it  was  obje&ed  that  thefe  animals  may  be  wciiafter?criicl. 
frogs  or  mice,  &c9  for  we  muft  intend  there  was  proof  of  J  £JjJ]£  |*£ 
biting  fuch  animals  as  will  fupport  the  a&ion,  otherwife  s.c.  j'saik/ij* 
the  judge  and  jury  would  not  have  concurred  in  this  ver- 

di&,  whereby  the  plaintiff  recovers  damages :  And  as  to 
another  objection,  viz.  that  the  defendant  cannot  know 
what  animals  he  is  to  defend  againft ;  it  was  anfwered, 
that  no  evidence  can  be  given  of  killing  any  animals  but 
what  he  has  knowledge  of, 


u4 


662 


ftertra* 


3.     A&on  verfus  Eels. 

[Mich.  8  Will,  3.  B.  R.    Comyns  it.  S.  C.  called- 
Blackall  v.  Heal  and  others.] 


aixjl 


Damages  given 
in  trefpaft  tad 
at  •  dine  not     - 
come,  it  fliall  be 
intended  mother 
time  wit  proTcd. 
Vid.  1  Mod. 
09*.    (S*  C« 
Cirt.  3*9. 
c  Mod.  »S6 
6  Mod*  101,) 


[663] 

Vide  Doug.  6i. 
»  Bur.  1159. 
GUb.CB.s31. 


T  N  trtfrafs  for  aflTault  and  battery,  and  verdi&  for  the 
*  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  the 
time  laid  in  the  declaration  was  not  vet  come.  Et  per 
Cur.  Then  it  is  a  time  impoffible,  and  the  jury  mull  be 
fuppofed  to  give  damages  for  another  trefpafs ;  and  it  is  as 
if  no  time  had  been  alleged  $  otherwife  if  the  time  had  been 
laid  after  the  a&ion,  and  before  the  verdict,  for  that  (hall 
be  intended  to  be,  the  trefpafs  that  was  given  in  evidence, 
and  that  was  after  the  a£Hon  brought ;  and  fo  it  is  where 
it  appears  that  the  jury  give  damages  for  a  time  not  come, 
as  in  2  SaunJ.  169.,  where  the  contrary  cannot  be  intend- 
ed, 3  Keb.  304.  in  point.  Judgment  for  the  plaintiff'. 
Then  Nortbey  moved  that  they  might  have  leave  to  enter 
the  judgment  as  of  the  preceding  term,  becaufe  the  plain- 
tiff died  fince  the  verdilt.  CuHa,  Enter  it  as  you  can,  but 
at  yotp:  peril,  we  give  no  leave  nor  directions  about  it. 


Incerttlnty  in 
count  cured  by 
verdia.  Vide 
1  Lutw.  899. 
1  Saund.  1 54* 
135.  a  Saund. 
171.   *Vent. 

«4'»  M*>  »96* 
Cartb.  379. 

5.  C.    1  Lutw. 
234.    6  Mod. 
417,268,  Hcc. 
Fared.  143SC. 

A  Mod.  305. 
3  Lev.  55.  iSid. 
309.   1  Saund. 

6,  7.   Comb. 
404.   1  Salk.26. 
Str.  793*  4kL 
fcaym.  1526. 


4.     Roe  verfus  Gatehoufe. 

[Mich.  8  Will.  }.  B.  R.     1  Ld.  Raym.  145.  S.  C] 

ASSUMPSIT,  quod  cum  the  defendant  was  indebted 
**  to  him  in  5  /.  for  money  lent,  and  promifed  to  pay  ; 
cumq;  ttiam  at  the  requeft  of  the  defendant  the  plaintiff 
found  horfe-meat  for  J.  S.fuperfe  ajfumfftt ;  and  fays'  not 
that  the  defendant  ftiperfe  affumpftt.  A  verdict  being  for 
the  plaintiff  and  entire  damages,  and  a  writ  of  error  brought 
in  B.  R.,  relying  upon  3  Cro.  913.  and  Noy  50.,  for  J.  & 
might  as  well  be  the  perfon  promifing  as  the  defendant  * 
and  the  promife  is  the  gift  of  the  action  $  and  an  incer- 
tainty  in  that  cannot  be  cured  by  intendment  after  verditr. 
Sed  per  Cur.  It  being  faid  pofitively  at  firft,  that  the  de- 
fendant fupcr  ft  eiffumffit%  and  then  cumq\  etiamy  £sY.,  the 
fame  nominative  fliall 1  go  to  all  die  promifes;  and, by  rea- 
fon  of  the  word  eiuim,  \t  cannot  be  intended  of  a  projnife 
by  J.  S.,  for  he  had  not  promifed  before.  Judgment  af* 
finned.     Vide  Sid.  292,  306.  Lutiv.  125..  3  Co.  703. 


5.     Prince  verfus  Molt.* 

[Patch.  9  Will.  3.  £.  R.    i  Ld.  Raym.  248.  S.CJ    l 

T  N  cafe  the  plaintiff  declared,  quod  cum  quer.  3  Juliipof-  Judgmentmft- 
fijjtonat.  fuijfet  de  quodam  claufo  prati  pradicl.  defend.  2J£cao££[l* 
3  Augufti  urtxit  novum  molendinum  &  aquam  currentem  fecit  wed  thanooftht, 
inundate  per  quod  inundavit  clattfum  fuum  pradicl.  per  quad  Vide  1  Saund. 
totum  ufum  &  prqficuum  inde  eodem  fecundo  die   Ju/ii  ufque  ,5i*  **}' 
iempus  exptbtttonts  bill*  pradicl.  arni/tt :   Verdict  pro  quer.,  t  Vent.  10. 
and  entire  damages ;  but  judgment  was  arretted ;  for  an  Carth-  3S6* 
cre&ion  on  the  3d  day  of  Augujff  might  -make  him  lofe  a  p^"^, 
particular  gain  or  profit  from  the  2d  day  of  July*  as  if  he  Mouidn.  2  Mod. 
had  laid  in  the  meadow  for  hay.      Put  by  an  eredion  on  '54-   Comb, 
the  3d  day  of  Augujt  he  could  never  lofe  totam  ufum  &pro-  ctfc*B4 3rSi/T 
ficuum  from  the  2d  day  of  July*  therefore  he  has  recovered  Holt  191. 
more  damages  than  he  ought,  and  this  cafe  is  not  to  be  Vide  Doug.  65$, 
diftinguiflied  from  Moor  887.  Hob.  189* 

6.  Eaft  verfus  Ellington.  Mich.  1  Ann.  B.  R.      [664] 
Vide  this  Cafe,  title  Bills  of  Exchange.  Vo).  1 . 
pag.  130.  pi.  14. 

7.     CroWtBer  verfus  Oldfield. 

[Hill.   4  Ann.    B.  R,    Vide  this  Cafe,  titit  Jeofails.  Vol.  I. 
pag.  364.  pi.  5.     2  Ld.  Raym.  1225.  S.  C.J 

TirHERE  a  verdift  will  aid  a  title  defeaively  fet 
^  *      forth*  but  not  defedivc  in  itfelf. 

8,     Hadley  verfus  Stiles, 

[Mich.' 9  Ann.  B.R.] 

"p\EBT  on  a  bill  penal   for   300/.     The  defendant  iB  debt  on  finale 

***  pleaded  nil  debet y  and  the  plaintiff  took  iflue  thereon,  wn  and  nil  de- 

and  tfte  jury  found  nil  debet  for  200  / ,  and  debet  as  to  1 00  /.  ^pJjJ^Jj  £! 

Mr.  Luhuyche  urged,  that  this  plea,  iflue,  and  verdift  were  bet' to  pare  and 

immaterial,  and  that  the  debt  could  not  be  apportioned,  debet  to  the  reft, 

Etper  Cur.  The  plea  was  ill,  but  the  verdift  has  made  it  ^a.*  vidT 

good:  We  will  intend  200/.  paid,  and  an  acquittance  un-  i  Mod.  29*. 

der  feal  produced  in  proof  tnereof ;  and  the  jury  may  as  «Sh<>w.  S39- 

well  apportion  here  as  in  debt  on  a  fimple  contraft,  where  jSaund55l<;c 

they  may  find  nil  dibet  for  part.     Vide  Mo.  957.     1  Ret.  3cS.  a  W*u\'q. 
Rep.  2C7.                                       1 
6 
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»Ur.  117.  «*»VW* 


i.    Kempftet  verfiu  Deacon. 

[PiTch.  8  WilL  3.  C. B] 

A  View  is  grantable,  but  that  is  only  where  the  title  is 


is  qucftion* 


2.  Anonymous. 

[Trio.  10 WHl.  3.  B. R] 


I T  was  ordered,  lint  when  in  order  to  a  view,  the  laft 
*    juror  is  withdrawn,  the  plaintiff  fhall  take  oat  a  new 


VctWtfprw- 
cccfa§i»ciJe 
W  m  view. 

»&«•*  354.     iifirimjas%  mmoio  the  laft  man  of  the  panel,  to  diftrain  the 

fsU***  kIw.     °"ic,r  twenty-three,  with  an  appmas  etkm  dtcrm  tabs.    At 

979;  41S.         d*  ttM  °f  d1**  «**&  f°r  want  °f  a  f^  jur7  °pon  the  prin- 

3KckM>3J954,  cipal  panel,  foroe  tales-men  were  fworn  and  had  the  view, 

f*S»  but  the  diftrirtgas  was  returnable  as  an  original  &ftringas% 

and  fo  many  of  the  principal  panel  left  oat,  who  were  not 

at  the  view;  of  which  the  defendant  complained,  and 

would  hare  fet  afide  the  trial  for  irregularity  ;  bat  becaafe 

no  venire  appeared  to  the  Court,  and  the  matter  flood 

upon  record  as  an  original  trial,  and  the  want  of  a  venire 

was  helped  by  verdifl ;  and  becaafe  the  caufe  was  tried  by 

thofe  that  were  fitted,  viz.  thofe  who  had  the  view ;  the 

Court  would  do  nothing  in  it,  bnt  ordered  the  other  courfe 

for  the  future. 


3.    Anonymous. 

[Mich.  4  Ann.  B.  R.] 

T)ER  H'Jt>  C.  J.  Before  we  make  a  rule  for  a  view, 
-*  the  venire  facias  muft  be  returned,  and  then  we  may 
make  a  rule,  that  fo  many  of  the  panel  fhall  view  the  pre- 
mifes  (a). 

(a)  Vide  flat.  4  &  5  Ann.  c.  16.  fed.  8.  3  Geo.  3.  c.  2 4.  fed.  8.  Bur.  253. 
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SUUetng  ana  Alienage t 


j.    Smith  vcrfus  Brown  and  Cooper, 

[2  Ld.  Raym.  1274.] 

TH  E  plaintiff  declared  in  an  indebitatus  ajfumpftt  for  I^etftauw  tf- 
20  /.  for  a  negro  fold  by  the  plaintiff  to  the  defendant,  J^S^ST" 
yiz.  in  parochia  beat*  Maria  de  Arcubus  in  ivarda  de  Cbeape,  Whether  iahar- 
and  verdift  for  the  plaintiff;  and,  on  motion  in  arreft  of  ?nce,,l5*l,,at? 
judgment,  i&//,.C.  J.  held,  that  as  foon  as  a  negro  comet  ^ 

into  England^  he  becomes  free :  One  may  be  a  villein  in 
England^  but  not  a  flave.  Et  per  Powell,  J.  In  a  villein 
the  owner  has  a  property,  but  it  is  an  inheritance  $  in  a 
prard  he  has  a  property,  but  it  is  a  chattel  real ;  the  law 
took  no  notice  of  a  negro.  Holt,  C.  J.  You  (hould  havp  » Vent  4.  Aa^ 
averred  in  the  declaration,  that  the  fide  was  in  Virginia,  ^'J^,, 
and,  by  the  laws  of  that  country,  negroes  are  faleabje ;  for  J 
the  laws  of  England  do  not  extend  to  Virginia,  being  a  con- 
quered country  their  law  is  what  the  king  pleafes ;  and  we 
cannot  take  notice  of  it  but  as  fet  forth ;  therefore  he  di- 
rected the  plaintiff  {hould  amend,  and  the  declaration 
(hould  be  made,  that  the  defendant  was  indebted  to  the 
plaintiff  for  a  negro  fold  here  at  London,  but  that  the  Cud 
negro  at  the  time  of  fale  was  in  Virginia,  and  that  negroes, 
by  the  laws  and  ftatutes  of  Virginia,  are  faleable  as  chat- 
tels. Then  the  attorney-general  coming  in,  faid,  they 
were  inheritances,  and  transferrabjf  by  deed,  and  not 
without :  And  nothing  was  done. 


2.    Smith  vcrfus  Gould.  1%$%^ 

[Mich.  4  Ann.  B.  R.    2  Ld.  Raym.  1274.  S.  C]  *01  3    V'3i  * 

TROVER  for  fcveral  things,  and  among  the  reft  de  J™"  ,!es  n* 

_,  .  .  °         1  °  ....  for  t  negro :  l.o$ 

uno  JEthiope  voc at.  a  negro  •,  and, on  not  guilty  plead-  jntrrfPafsq.iV* 

ed,  verdi&  was  for  the  plaintiff,  and  feveral   damages  j  capeivwm  Um-rc 

and  as  to  the  negro  30/.     And  it  was  moved  in  arreft  of  ccpir».Phmf>* 

judgment,  that  trover  lay  not  for  a  negro,  for  that  the  dencethathe 

owner  had  not  an  abfolute  property  in  him ;  he  could  not  *»*  >»•  "eg™, 

kill  him  as  he  could  an  ox.     Cotttro,  It  was  faid  property  ^"^'" 

implies  die  right  of  having  and  enjoying,  and  difpofing ;  in  tiiirgj  Laving 

but  it  does  not  always  imply  a  power  to  deflroy;  that  this  •  twtoia*  cut*. 

power 
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tact  mi  »tWA  power  holds  in  beads,  fowl,  and  fifli,  which  were  made 
vi*  »w^56,  thc  prop«7  of  mankind  by  the  aft  of  God,  and  have  a 
* ;: .  '    natural  exifience,  but  net  in  things  incorporeal,  which  con- 

fift  in  Jure  tan  turn  ;  for  this  being  a  property  ex  inflituto 
only,  the  owner  has  only  a  power  according  to  die  mea~ 
fare  of  this  inftituted  right :  And  it  was  inftanced  in  the 
cafe  of  a  common,  a  way,  and  a  ward.    On  a  ca.fa.  the 
plaintiff  has  an  intercft  in  the  body  of  the  prifoner  as  a 
pledge  not  to  fell,  but  to  keep,  and  it  goes  to  the  execu- 
tors. Hob.  61.    In  a  (errant  to  work  him ;  in  a  captive  to 
fell  him.  Reg.  102.  F.  N.  Br.  88.  a.  B.  N.  C.  295.  Brt>. 
Property  38.     I  H.  6.  c.  5.  in  Raft.  219.    Cot.  Abb.  460. 
That  the  writ  de  ndtivo  babendo  mult  lay  the  explees  of  a 
villein  in  working  and  taxing  him  at  will.  Co.  Ent.  406. 
That  by  the  law  of  Mofes  a  man  may  be  a  Have,  and  a 
Have  was  a  chattel,  his  mqfter*s  money,  Exod.  20, 21.    That 
Servos  pnedi-     by  the  fame  reafon  there  may  be  zfervus  pradislis%  i.  e.  a) 
*Hs  and  perfona-  villein.     One  may  be  a  fervus  perfcnalis,  and  that  firft  a 
Hob?rf%.  Vide  C2L?ttfe  an<^  afterwards  a  villein.  Hob.  07.  BrovntL  f9.   A 
March  i*.         villein  in  grofs  is  a  chattel,  for  he  is  of  a  periOiable  nature, 
Kaym.  16.  Cra.  and  cannot  endure  for  ever.     So  is  Fit%.  Difcontinuance  16. 
sm/cioIeY.     ^r'  y*Ik*n  60.    As  villeins  are  regardant  to  land  it  is  a 
»»*!  545-  C«9*  different  thing,  and  in  that  refpeel  they  are  inheritances, 
Jac.  262, 4O3.    ^(1  fo  are  the  charters.    Every  villein  is  intended  in  law 
regardant ;  the  writ  in  the  regifter  therefore  fuppofes  him 
to  be  nativum  fuumy  but  before  he  was  a  villein  he  was  a 
captive,  and  then  a  chattel.     Laftly,  It  was  infilled,  that 
the  Court  ought  to  take  notice  that  they  were  merchan- 
dize,   and  cited    2    Cro.  262.      Thc  cafe  of  monkeys, 
2  Lev.  201.    3  Keb.  785.     1  Inft.  112.     If  I  imprifon  my 
negro,  a  habeas  corpus  will  not  lie  to  deliver  him,  for  by 
magna  charta  he  mult  be  liber  homo.  2  Inft.  45.     Sed  Curt* 
contra^  Men  may  be  the  owners,  and  therefore  cannofbe 
the  fubjc&  of  property.     Vjllenage  arofe  from  captivity, 
and  a  man  may  have  trefpafs  quare  captivum  fnum  cepit% 
but  cannot  have  trover  de  gallico  fuo.     And  thc  Court 
icemed  to  think  that  in  trefpafs  quare  captivum  Juum  cepit% 
the  plaintiff  might  give  in  evidence  that  tlic  party  vas  hu» 
negro,  arid  he  bought  him* 
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Mint. 


i.    Seaman  verfus  Ling* 
[Mich.6Will.3.B.R.] 


x  Lc?.  up. 
2  Lev*  237. 
Cro.  Car.  .47 S« 
Riym.67,4f7, 


I  F  the  defendant  be  a  barrifter,  he  may  have  the  vi/ne  if  the  defendant 
i  changed  to  ^/^  In  7W«.  2  ^.,  Wik*k,  am  ££££ 
attorney,  was  iued  by  bill  of  privilege,  and  the  action  was  chmgetbevcone 


laid  in  Suffolk  /  and  upon  motion  tie  venue  was  changed  to  Mlddiefe*. 
into  Middle/ex  ;  and  vide  2  Vent.  47.  If  an  attorney  being  *  sho^'/,4" 
plaintiff  lay  his  a£tion  in  Middlefex%  the  vetuse  (hall  not  be  176.  1  Vent* 
changed  \  otherwife  if  in  London  (a).  »» ' r * ,6>  *7» 

(a)  It  is  now  fully  fettled,  that  a  fix  upon  affidavit  of  the  caufc  of  affion 

barrifter,  attorney,  or  other  privileged  anting  elfewhere,  Sptlman's  cafe,  1 

perfon,  has  no  right  as  fuch,  when  a  Wilf.  159.  1  BL  19.    The  privilege 

defendant,  to  have  the  'venue  changed  fubfifts  though  both  the  plaintiff  and 

into  Middle/ex,  Pope  v.  Redfearme,  4  defendant  are  attormes.refident  within 

Bur*  2027. ;  Teardley  v.  Roc,  3  T.  R.  the  county  to  which  the  venue  is  at- 

573. ;  but  when  they  are  plaintiffs,  the  tempted  to  be  changed,  Bye  v.  Leigh, 

venue  cannot  be  changed  from  Middle-  2  Bi,  1065, 


2.    Anonymous. 

[Pafch.  8  Will.  3.  B.  R.] 

Y}ER  Holt,  C.  J.  The  motion  to  change  a  venue  ought  when  motion  u> 
**      to  be  within  eight  days  after  the  declaration  delivered  \  cha??e  «**»«»«• 
but  this  rule  is  not  always  ftridUy  adhered  to.     But,  Trin.  ^Ste.  *° vide 
7  W.  3.  B.  R.f  it  was  faid  by  A/ton,  one  might  move  to  Scr.*u.  iWUC 
change  the  venue  at' any  time  before  judgment  figned,  **5' 
which  Holt,  C.  J.  denied,  faying,  heretofore  it  was  never 
granted  after  the  rules  for  pleading  were  out. 


g.    The  Duke  of  Norfolk  verfus  Alderton. 

[Pafch.  9  Will.  5.  B.  R.] 

A  Motion  was  made  to  change  a  vifne  in  an  adYion  of  Xt&nf*^ 
"^  ftandalum  magnatum  upon  the  common  affidavit,  in-  2Q\on  0f  fcan- 
fiiling  oh  my  Lord  Staji/burfs  cafe,  2  Jo.  192,  198.,  but  daium  magna, 
it  was  denied ;  for  in  my  Lord  Sbaftjbury's  cafe,  it  was  on  T,^61^ 
an  affidavit  of  the  vail  intereit  he  had  in  the  city,  and  the  3>!  ,  i\y.  30;.' 

unlijce- 
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&trne* 


i  Vat.  364.  utlHkelinefs  of  an  impartial  trial ;  but  we  will  not  deprive 
!!o^'c*fcsB.R.  ^  phuntiffof  that  benefit  the  law  gives  him,  of  laving  his 
iAi.ftjan.192!  a£tion  where  he  pleafes,  far  the  convenience  of  the  de- 
*«a-4*  fendant.     Vide  1  Lev.  56*. 

Note;  At  common  law,  all  actions  were  laid  in  the  prof 
per  county,*  that  there  might  be  a  jufy  de  vUiturto. 


[669] 


4.    Anonymous. 

[Mich.  10  Will.  3.  B.R.J 


V^evidsnce  |N  an  nelson  on  the  cafe  agaifcfl  the  dtawef  of  a  bill  of 
ymfe  aStta?"  exchange  who  lived  at  Btijlol,  and  drew  the  bill  there, 
arifes  in  two  a  motion  was  made  to  change  the  venue,  but  it  was  denied, 
•««■«*»> lbe  for  the  perfon  upon  whom  the  bill  was  drawn  lived  in  Loti- 
Stiodtber.'vi^  <&*>  an^  there  was  the  refufal,  and  that  mud  be  proved  to 
Info.  7Cci,  make  the  firft  drawer  liable  ;  for  where  evidence  neceffar^ 
V*  7.  b»  to  fupport  the  action  arifes  in  two  counties*  the  plaintiff 
iu*!  178,107.  may  chufe  which  he  will;  and  this  is  the  ground  of  the 
394-  rule,  that  if  the  plaintiff  will  be  bound  to  give  fome  mate* 

rial  evidence  in  the  county  where  the  action  is  laid,  the 
Court  will  never  change  the  venue.  Et  Pofcb.  10  W*  3. 
B.  R.  in  trover  and  converfion  the  defendant  had  leave  to 
trhange  the  venue y  and  the  plaintiff  moved  to  fet  that  afide, 
offering  to  be  bound  to  give  evidence  in  the  county  where 
the  action  was  laid.  Upon  inquiry  the  Court  found  the 
plaintiff  was  aflignec  of  com  mi  (Doners  of  bankrupts,  and 
could  prove  the  alignment  in  that  county.  Per  Holt,  C.  J. 
The  whole  is  tranfitory.  Et  per  Cur.  The  converiion  is 
the  caufe  of  action,  and  not  the  alignment ;  and  you  are 
in  place  of  the  comlniflioners,  and  the  venue  was  accord- 
ing to  the  rule*  And,  PafcL  12  W.  3.  E.R.,  it  was  held, 
that  where  a  rule  is  made  to  change  a  venue,  and  after- 
wards the  plaintiff  would  bring  it  back  again,  the .  rule 
inuft  be,  dare  aliquant  evidentiam  de  materia  in  exitu%  in  the 
county  where  the  action  was  brought  {a). 

(a)  When  the  venuelizs  been  chang-  rs  laid ;  there  mud  be  an  undertaking 

eS  upon  the  common  affidavit  from  to  give  material  evidence  there,  Frenek 

€  umber  Inn  J  to   London,  it   cannot  be  v.  Co  finger,  H.  Bl.  216.:  Upon  fuch 

brought  back  upon  an  affidavit  that  an  undertaking  ths  plaintiff  mod  be 

the  caufe  of  action  was  a  promife  to  noufuitcd,  unlets  be  gives  material  tvi- 

indexrmify  agair.ft  becoming  bail   in  dence  accordingly,   S antler  v.  Heard, 

Scotland,  that  the  plaintiff's  witnefles  2  BL  1031.  ;  but  the  undertaking  is 

rcfide  in  Sect/and,  and  are  willing  to  complied  with  by  proving  a  fubfeqoent 

come  to  Carlijle,  bat  not  further,  and  rule  to  pay  money  into  court  in  the 

that  there  is  no  procefs  to  compel  their  county  where  the  venue  ii,  Watkins  v. 

Appearance,    Fcgoe  v.  Gale,    1   WilJ\  Towers,  2  T.  R.  275.,  or  by  proving 

loz. ;    nor  on  an   affidavit  that  the  a  caufe  of  att ion  in  a  foreign  country, 

caufe  of  ac\ion  arofc  whtre  the  venae  Gerard  v.  Dc  Rcl:ck>  H.BL  280. 

After 


fcifne.  66$ 

-  After  the  ton*  has  been  changed  return*,  it  toay  be  rcchanged  to  L. 
from  Af.  to  £.,  and  the  caufe  has  gone  upon  the  ufual  undertaking,  Briutjbm^ 
down  to  trial  at  L.,  and  been  awe  a    v.HopiiMs,  Cowf.  409. 

5*    Dominus   Rex    w/jft/  The    Mayor   of 
Oxford  (*)• 

[Pafdu  1  j  W.  3.  B.  R.] 

IN  oak  fot  a  falfe  return,  the  aft/ton  was  laid  in  Suffolk,  ^  frjtt, 
and  the  defendant  moved  it  might  be  laid  in  MiddUftx;  J2T;  *. 
and  gave  as  one  reafon,  that  it  would  raife  heats  in  the  5  Co.  1,3,4, 
county.    The  Court  inclined  to  do  it,  but  the  plaintiff  in-  *  ?>  ** 
Tided  and  would  not  content,  and  therefore  nothing  was 
done,  becaufe  he  had  a  right  to  lay  it  in  either  county  (J). 

(a)  4J*.  OrfiorJ.  Court  will  not  permit  a  frggeftkm  that 

\h)  In  Mykck  v.  Saladim,  1  Rl.  an  impartial  trial  could  not  be  had,  to 

4S0.,  \  Bur.  1 564.,  after  a  trial  in  the  be  entered ,  anlefs  there  appears  a  dear 

city  of  Cbefitr  for  falfe  imprifonment  and  (olid  foundation  for  it,  Rex  rm 

there,  and  a  new  trial  granted,  the  Harris,  3  Bar.  1*30.,  i  Bl.  378.    If 

Court  changed  the  <ve*ut  to  the  conn-  the  ne::t  county  U  a  county  palatine, 

ty  of  Cbefitr,  on  account  of  its  ap-  the  ventre  is  direcled  to  the  neareft 

pearing  that  an  impartial  trial  could  county  where  the  King's  writ  runs, 

not  be  had  in  the  city.     The  ufual  Rex  v.  Cowie,  2  Bur.  861.;  Rex  v. 

rule,  when  an  impartial  trial  cannot  be  Amtry,  1  T.  R.  363. 

had  where  the  venue  is  laid,  and  the  Vide  Mayor  of Poole  v.  Bennett,  Str. 

caufe  of  a&ion  arofe,  is  to  try  the  caufe  874. ;  Mayor,  £sV.  ofBrifiolv.  Pro  dor, 

%in  the  next  county,  cafe  of  The  Mayor,  1  Hit/,  298. 
ii ^  of  Brifid,  1  Wilf.  ?j.;  but  the 

6.     Crocket'/  Cafe. 

[Trin.  3  Ann.  B.  R.] 

THE  plaintiff  declared  of  a  promife  in  Sta ford/Lire,  S.C.  6M«f. 
and  the  declaration  was  delivered  in  Eajler-Term.  I7S* 
Cketbam  moved  to  change  the  venue.     Et  per  Holt,  C  J, 
(the  motion  being  in  Trinity-term,)  Unlef;  it  appears  upon 
the  face  of  the  declaration,  that  the  plaintiff  was  not  en- 
titled to  a  plea  to  enter,  we  expert  an  affidavit  when  the        [  670  1 
declaration  was  delivered,  that  thereby  the  Court  may  be 
afcertained. 

7.     Sir  Samuel  GerardV  Cafe. 

[Mich.  3  Ann.  B.  R.]  ' 

AN  a&ion  of  falfe  imprifonment  againft  the  (heriffs  of  Vide  ifeanJ. 
London  was  laid  in  Middlefex%  and  upon  the  common  l^'^m'i%' 
affidavit  a  rule  was  made  that  the.  venue  ihould  be  changed 

to 
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to  London;  but  then  it  was  faid  that  the  officer  of  thir 
Counter  wa*fubje&  to  the  flierifB,  and  fo  there  could  be 
no  good  trial,  for  which  reafon  it  was  removed  back  to 

Middle/ex  {a). 


(a)  Where  the  witu  has  been 
changed  upon  the  common  affidavit, 
and  it  appears  that  an  impartial  trial 
cannot  be  had,  as  in  a  city  on  a  bye- 
law  of  that  city,  or  in  a  county  upon 
an  a&ion  for  words  fpoken  in  the  heat 


of  an  ele&ion,  the  rule  for  changing  it' 
will  be  fet  afide,  and  it  cannot  be 
changed  to  an  adjacent  county  where 
the  caufe  of  action  did  not  arife, 
Slaughter  v.  Bradock,  4  Bur.  2447.  ; 
Pitjt  v.  Berkeley,  Cow}.  5 IO. 


8.     Heathcoat'x  Cafe. 
[Pafch.4Ann.B.R.] 


A  N  a£Hon  againft  a  lighterman  for  not  delivering  goodsv 
**    was  laid  in  London%  where  they  were  to  be  carried* 


ffennenot 
changed  in  ad  ion 

loan,  Ac.  for  ~  It  was  moved  to  change  the  venue,  becaufe  the  damage  and 
goods  loft,  vide  neglect  was  in  Kent;  fed  tton  allocatur;  for  the  neglect  is 
asST*?!7"  tranfitory,  and  not  material  where  it  was,  and  the  Cour^ 
will  never  change  a  venue  for  a  carrier,  which  is  the  fame 
cafe  •,  otherwife  perhaps  in  deceit,  or  where  there  is  an 
adtual  misfcafance.  Sed  per  Holt,  C.  J,  Mich.  10  W.  3. 
B.  R.fuit  dlty  that,  in  an  a&ion  of  cfcape,  it  is  not  the 
courfe  to  change  the  venue  (a). 


(a)  An  affidavit  to  change  the  venue 
from  L.  to  C.  mud  (late  that  the  caufe 
of  adion  arofe  in  C.  and  not  in  L.,  o: 
elfewhere  out  of  C,  and  is  infufRcient 
if  it  omits  not  in  L„  Allen,  v.  Griffiths, 
3  T.  R.  495.  Vide  Waddington  v.  TheU 
well,  4  Bur.  2452.;  Herring  v.  Z)«- 
rant,  I  H'ilf.  178. 

The  Courts  will  not  change  the  ve- 
mti  in  an  adion  on  a  libe)  in  a  newfpa- 
per  which  is  circulated  and  fold  in  dif- 
ferent counties,  Pinkney  v.  Collins,  1 
y.  R.  571.;  or  in  a  letter  fent  from 
one  county  to  another,  Clifjildv.Clif- 
fild,  id.  <m.\  ftcus  when  it  is  con- 
tained  in  a  letter  fent  from  one  place 
to  another  in  the  fame  county,  Freeman 
v.Norris,  3  T.  R.  306.;  or  from  the 
county  into  which  the  venue  is  attempt- 
ed to  be  changed,  to  a  place  abroad, 
Metcalfe  v.  Markbam,  3  T.  R.  652. 

It  is^not  in  general  changed  in  debt 
or  an  action  on  a  fpechlty,  or  bill  of 
exchange,,  or  promiflnry  note,  Str. 
878.  Barnes  491.   1  11  iff.  41.;  but  in 


an  action  on  a  bond  the  venue  was 
changed  to  the  county  where  it  was 
fworn  that  the  plaintiff's  and  defend- 
ant's witnefles  lived,  Fofter  v.  Taylor, 
iT.R.  781 . ;  but,  in  Pole  v.  Horobin, 
n.  ibid.,  the  Court  refu/cd,  in  a  fimilar 
adion,  to  change  it  to  where  the  de- 
fence arofe,  with  an  offer  to  admit  the 
execution  of  the  bond ;  or  from  G.  to 
8.  in  an  adion  for  running  down  a 
(hip,  the  defendant's  witnefles  riving 
in  S.  and  the  plaintiff's  in  G.,  Flecke 
v.  Godfrey,  id.  ibid.  That* the  action 
arofe  on  a  wager  laid  in  O.  refpeding 
an  event  in  C.  is  not  a  fufficient  caufe 
again  ft  changing  the  venue  from  M.  a 
third  county  to  O.,  Shirley  v.  Collis,  2 
Bl.  040.  Vide  French  v.  Co  finger, 
H.  BL  216.  17.  to//.  4.  ante. 

Whether  a  venue  can  be  changed 
into  Wales  appears  to  be  (till  undecid- 
ed. There  have  been  many  rules  for 
the  purpofc  made  abfolate  without  op  - 
po  fir  ion,  vide  Prit  chard  v.  Pugb, 
D*<>£.  262. ;  but  on  account  of  the 

neceffary 
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fleceflary  form  of  the  affidavit,  it  can-  four    northern    counties    before    the 

not  be  changed  into  the  next  EngUJb  fpring  affizes,  did,  ibid.     Vide  ace. 

county,  though  the  caufe  may  be  tried  3  BL  Com.  294. 
in  fuch   county;  vide  Waddingtoh  v.         It  may  be  changed  into  a  county  pa- 

*Thel~MciU    4   Bur.    2450.;    Moore  v.  latine,  Godfrey  v.  Pbilpot,  z  Ld.  Rnym. 

fernhaugbt  1  Wilf  138.  141 8.;    Markbam  v.  Norton,  cued  | 

It  cannot  be  changed  into  one  of  the  Wilf.  222. 

9.    Knight  verfus  Farnahy  &  al. 

[Pafch.  5  Ann.  B.  R.     2  Ld.  Raym.  1233.  S.C] 

MR.  Knight^  clerk  of  affize  of  the   Norfolk  circuit, ' Clerk  of  affi*« 
brought  an  aftion  of  affault  and  battery  againft  Far*  ^"'JS*- 
noty  and  others,  for  a  battery  committed  in  Kent,  and  ftx,  and  the  re- 
laid  t!«e  aftion  in  Middlefex.     Upon  the  common  affidavit  «u«  fl»U  not  be 
the  t»//^  was  changed,    and,  upon  the  motion  of  Mr.  I^^LmIaIZ* 
Jltngtity  that  rule  was  let  afide,  and  the  vtftie  brought  back  64.    1  Saond. 
again  (a).     Et  per  Holt,  C.  J.  In  ftridtnefs  of  law,  an  ac-  W-  6  Mod.  8*. 
tion  for  a  trann><  ry  matter,  as  battery  is,  may  be  laid  any  x  m^.3***. 
where.     If  by  law  the  place  were  material,  the  defendant  s.  c.  Hair^x. 
might  give  in  evidence,  as  he  does  in  criminal  profecu-  p£*aj.ceK   " 
tions,  that  the  battery  was  done  in  another  county :  How-  tifnegin*raj»6- 
ever  it  is  now  allowed  and  become  the  courfe   of   the  tory  anions  be- 
Court,  to  change  the  venue  for  the  defendant  upon  the  J?"  j?.  !£."  J?"*" 
common  aifidavit )  a  practice  which,  as  he  had  heard  by     c   lr   '      * 
old  pra&ifers,  came  up  firft  in  King  James  the  Firft's 
time  ;  but  that  rule  had  never  obtained  in  cafes  of  privi- 
leged pcrfons,  as  barrifters,  £$V.,  who  are  to  attend  at 
Wtjtminjler;  and  therefore  have  the  liberty  of  laying  their 
actions  in  Middlefex :  So  it  was  held  in  the  cafe  of  Mr. 
Tkompfon  againil  Scroggs.     The  plaintiff  is  an  officer,  he        [  67 1  1 
is  bound  to  attend  the  affizes  at  Ncrfoli9  and  to  attend  at  "'• 

Weflminjler  to  return  the  po/?eaf$.  By  the  ftatute  of  Wefl-  Clerks  of  affiK  ^ 
tn'wjler  jujliciarii  habeant  clericos  fuos  irrotulantes ;  and  in  wJ£J/" 
Dyer,  upon  a  queftion  who  mould  return  the  po/lea's  in 
cafe  both  the  jufticcs  of  affize  died  before  the  day  in  bank, 
it  was  held  the  clerk  of  affize  fhould  return  them :  There- 
fore he  is  clerk  to  the  judge  of  affize,  and  a  minifter  here 
above  to  attend  upon  trials  ordered  by  fuperior  courts,  upon 
writs  of  nift  prius  ifltxing  out  of  thofe  courts."  Et  per 
Powell,  J.  The  privilege  extends  to  judges'  clerks,  as  well 
as  to  fejjeants  at  law,  barriftexsj  and  attornies,  for  they  arc 
bound  to  be  in  Middlefex  to  attend  their  mailers,  and  fo  is 
the  clerk  of  affize ;  that  the  clerk  of  affize  was  the  clerk  of 
the  judge  of  affize  ;  and  fince  the  ftatute  has  allowed  the 
judge  of  affize  to  have  a  clerk,  they  fhall  not  be  obliged  to 
return  the  po/lea's  themfelves,  but  the  clerk  of  aflize  £hal| 
attend  at  Wcf.minjler  to  return  them. 

(a)  R.  ae.  Bur.  zoxj.  BL  1065.     Vide  \  Wilf  155.  &T.  $2*. 
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Tc.c1*b1  >•    Hinton  vcrfus  Hern. 

165.  Skin.  665. 


[Mich.  8  WW.  3.  B.  R.] 


Vice. 
lor1 


Ice. chmcel-  TjINTON  was  libelled  againft  in  the  Univerfity- 
r'i  Court  can-  -TZ  coujrt  0f  Oxford,  reciting  the  ftatute  of  E.  6.  and 
J} P0f  a  C*r-  2-  And  Ac  cuttom  of  ™  univcrfity  to  have  but 
ftatute.  four  taverns,  and  that  he  fold  wine  without  their  licence*. 

cub.C.B.195.  jn  contempt  of  the  laws  of  the  univcrfity  and  the  faid 
14    . 4.  *o.      ftatute8.  jjjj  becaufe  a  penalty  is  infli&ed  by  the  faid 
'  ftatutes,  and  they  cannot  hold  pica  for  fuch  penalty,  a\ 

prohibition  was  granted. 

[672  ]  a.    Matthews  yftfus  Burdctt. 

S.  C;  ante  41s. 

[Hill.  1  Ann.  B.R.] 

AiguH  Aether  J  jj  a  prohibition  the  plaintiff  declared,  that  whereas  by. 
to^'SSefilZ  the  common  law  it  was  lawful  to  teach  others,  andt 
tical  Court  io  •  inftruft  them   in  any  honeft  art  or  faience*   and   that 

fchU?  wiXSt g  twc^in8  & m  mere  **"*>  &c* * vct  that  hc  was  fucd  ifi. 

lice^eTrom'the  *&c  Spiritual  Court  for  teaching  children  in  the  elements 
ordinary  before  of  grammar,  without  licence  from  the  ordinary.     On  de- 
^ndf  to**"    wu*t*  it  was  infilled  for  the  plaintiff, 
growth- of  -  ift»  That  the  law  favours  means  of  livelihood ;   that 

fchifai.  Qoatre.  grammar  was  equally  ufeful  to  all  literate  profeflions,  and 
SAX  Salk.318.  giat  ^  lawyer  or  phyfician  could  be  no  more  without  it 
than  a  divine.   That  all  the  colleges  in  the  univerfitv  were 
lay  corporations ;    that  though  the  members  of  the  col- 
lege might  be  all  of  them  fpiritual  perfons%  yet  the  cor- 
poration was  lay  and  temporal ;  becaufe  the  jnftitution. 
Ld.Raym-5.1Bl.  ancj  end  was  temporal,  viz.  to  advance  learning,  which 
WmiVg.   sir.  (hews  that  a  fchoolmafter  is  a  lay  employment,  and  was 
1056.  Rep.  b.r.  formerly  under  the  care  of  the  civil  magiftrate.     Stilling- 
^P-  H^#    JUeti  Orig.  Brit.  2 1 o,  212,  2 1 3.     That  the  common  law 
aV.  31a  a"     ta^c«  no  notice  of  it  but  as  temporal.     Fide  1 1  H.  4.  47. 
Poph.  170.    Reg.  35.     Arid  that  the  only  mention  of  it 
before  the  Reformation,  is  anno  Domini  1408.  Per  Lynde-i 
iwde  282.  That  fchoolmafters  permit  not  their  fcholars 
io  difpute  of  religion,  under  penalty  of  being  cenfured 
for  herefy,  to  which  every  body  was  liable  ;  which  pro- 
vifion  was  to  prevent  the  fpreading  of  Wickliffe\  doc- 
.:  :  trincj    That  no  law  or  canon  required  a  licence  till  the 

Council 


Council  of  Later any  anno  Domini  1215.  Secret.  6.  TiU  5^ 
™P-  i)  2,  3.  and  that  is,  that  there  (ball  be  a  fchool- 
mafter  in  every  cathedral,  and  that  he  (hall  be  licenfed  by 
the  bifhop.  That  the  feveral  ads  of  parliament  which 
require  the  fchoolmafter's  taking  a  licence  from  the  bifhop, 
fliew  it  was  not  neceflary  before,  nor  was  there  any  fuch 
ufage  or  pra£Hce  that  can  be  made  appear.  Videjlat.  23 
Eliz.  c.  2.    I  Jac.  1.  c.  4.   14  Car.  2.  c.  4. 

2dly,  That  if  this  was  a  calling  which  a  layman  might 
follow  by  the  common  law,  a  canon  cannot  reftrain  him 
of  the  liberty  the  law  gave  him ;  the  common  law  and 
cuftom  of  the  realm,  cannot  be  altered  or  abrogated,  but 
by  aft  of  parliament,  and  therefore  a  canon  cannot  do  it, 
though  ordained  by  the  king's  royal  licence,  or  afterwards 
confirmed  by  his  royal  authority.  Vide  1 2  Co.  72.  2  Injt.  97. 
647,  653,  657.  2  Ro.  Ab.  454.  Mo.  782.  Ratio  eft)  be- 
caufe  being  a  layman,  he  is  not  reprefented,  and  therefore 
his  confent  is  not  given,  and  a  man  cannot  be  under  the 
obligation  of  a  canon  without  his  confent  exprefs  or  im- 
plied. In  the  primitive  church  the  laity  were  prefent  at  ["  67  }  1 
ail  fynods.  When  the  empire  became  cnriftian,  no  canon 
was  ev?r  attempted  without  the  confent  of  the  emperor  \ 
and  his  concurrence  included  the  aflent  of  the  whole  body 
of  the  people ;  becaufe  he  had  the  fole  legiilative  power 
in  him  :  But  this  is  not  the  cafe  of  our  king ;  for  he  has 
not  the  whole  legiilative  power  in  him ;  ergo,  his  confent 
to  a  canon  in  re  ecclefiaftua,  makes  it  a  law  to  bind  the 
clergy,  but  not  to  bind  the  laity.  Vide  20  H.  6.  13.  Br. 
Ordinary  1.  2  Ro.  Ab.  226.  %  Cro.  67c.  %  Brownl.  38. 
Cro.  Car.  589.  Palm.  379. 

3dly,  Where  the  common  law  or  a  ftatute  gives  a  re-  jSalk.  31S. 
medy  in  faro  feculari,  whether  the  matter  be  temporal  or 
fpiritual, .  the  conufance  of  that  matter   belongs  to  the 
Jung's  temporal  courts  only,  unlefs  the  jurifdi&ion  of  the 
Spiritual  Court  be  faved  by  that  ftatute  which  gives  the    . 
penalty ;  for  ©therwife  one  might  bis  twice  punifhed  for  the 
fame  thing  (a).     Vide  Lit.feEl.  136,  137.     Cro.  Car.  229. 
1  Mod.  21,  22.    1  Jon.  32Q.     Where  a  crime  which  was  Hofe.  121. 
punifhable  in  the  Ecclefiaftical  Court,  is  made  felony, 
their  jurifdi&ion  is  gone.     For  nota\  The  nature  of  the 
crime  is  altered.     So  2  Leon.  53.    4  Leon.  92.     That  in 
this  cafe  the  a£t  of  parliament  which  .gives  a  temporal 
penalty,  does  not  fave  the  jurifdi&ion  of  the  Spiritual 
Court ;  which  was  urged  as  an  argument  that  the  parlia- 
ment did  not  look  upon  it  as  an  eccleiiadical  matter ;  for    • 
in  all  cafes  where  a£ts  of  parliament  have  impofed  far> 

(a)  It  is  not  in  Littleton ;  but  in  Sir    do&rine  is  laid  down,  which  is  fup- 
fd.  Coie's  Commentary,  96,  b.,  that  this    ported,  Fort  eft .  345.   a  Wilf.  79. 

X  2  ther 
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thcr  penalties  in  ecclefiaftical  offences,  there  is  a  faring 
added  for  the  jurifdiction  of  the  Ecclefiaftical  Court ;  fo 
is  1 3  Eliz.  cap.  5.  of  ufurr  •,  31  Eliz.  c,  6.  of  fimony  j 
4  Jac.  r.  of  drunkennefs  *,  3  Car*  1.  c.  1.  of  the  ob- 
fervation  of  the  Sabbath;  3  J.  1.  r.  4.  of  recufancy. 
And  they  urged  alfo  that  thefe  parliaments  had  not  added 
thefe  favings,  if  they  had  been  ufclefs ;  but  it  was  their 
opinion,  that  impoGng  a  penalty  made  it  a  temporal  of- 
fence, and  that  their  jurifdidion  would  hare  been  loft 
without  fuch  a  faring.  And  hilly,  this  difference  was 
taken,  that  where  an  aft  of  parliament  gives  a  remedy 
for  a  fpiritual  matter  in  the  temporal  courts,  the  fpiritual 
jurifdicHon  is  gone  ;  but  where  an  a£k  gives  a  remedy  in 
a  temporal  matter  to  be  profecuted  in  the  Spiritual  Court, 
yet  the  remedy  at  common  law  remains,  as  pro  vkltnta 

:  injeBlone  manuum   in  elerienm.     Note ;    In  the  ftatute  de 

circumfpecle  agatis>  the  words  are,  ammijfum  firit  alias  ; 
which  muft  be  underftood  of  a  jurifdiftion  before  granted 
to  them. 

On  the  other  fide  it  was  (aid,  that  the  canon  of  Later  an 9 
before  mentioned,  was  received  in  England  as  well  as  the 
other  canon  of  the  fame  council  for  parochial  tithes,  and 
that  it  appears  by  cuflom,  that  the  bifhop  is  to  fuperin- 

v\u  iz  Ann.     tend  the  education  of  youth.     Vide  Lindxv.  L  5.  tit.  De 

Seff.2.  c7.Cs.  Magiflrisi  and  the  feveral  ftatutes,  requiring  that  he  (hall 
have  a  licence  from  the  ordinary  :  And  it  was  faid,  that 

f  674  J  the  toleration  a£t  did  not  influence  this  cafe,  for  that  did 
not  exempt  men  in  places  of  trait  from  qualifying  them- 
felves  according  to  the  rites  of  the  church  of  England. 


Ti '£";£         Wioih  ana  faofoable. 


I.    Hall  v  erf  us  Biggs, 

[Trin.  iW.  &M.  B.R.] 


order     t  >J  debt  en  a  had,  with  condition  to  ftand  to  and  perform 
'(U  *        **1C  orc*er  °f  the  juftices,  the  defendant  pleaded  they 


"U  hf re  an  order 

Ot    JUltCiS  i 

ifcic.  '  "  made  no  order ;  the  plaintiff  replied  and  fet  forth  the 
order.  The  defendant  demurred  •,  pretending  it  was  a 
void  order,  and  that  he  was  not  bound  to  perform  it, 
comparing  it  to  the  cafe  of  an  award  *,  but  the  Court  did 

not 


(UotD  ant)  aioiQablc.  674 

not  think  them  alike ;  for  the  order  being  a  judicial  aft  is 
not  abfolutely  void,  but  Voidable,  and  continues  an  order 
till  avoided  (a). 

(a)  Vide  Rex  v.  Inhabitants  ofStotfold,  4  T.  R.  596. 

2.    Prigg  verfus  Adams  &  al. 

[Mich.  4W.&M.  B.R.] 

IN  trejpafs  andfalfe  imprifonment,  the  defendant  juftified  Judgment  of  * 
as  an  officer  under  a  ca.  fa.  on  a  judgment  in  the  ^'^^J^" 
Court  of  Common  Pleas  upon  a  verdift  for  5  /.  for  a  caufe  viJe  »Ler.  184 
of  a&ion  arifing  in  Brtftol.     The  plaintiff  replied,  and  &  243-  3^** 
fet  forth  the  private  a&  of  parliament  for  ere&ing  the  ^^skimTsoi 
Court  of  Confcience  in  Brifloly  wherein  was  a  claufe,  366, 407.  Holt 
that  if  any  perfon  bring  fuch  a£tion  in  any  of  the  Courts  i**- 
at  Wejlminfter^  and  it  appeared  upon  trial  to  be  under  40/. 
that  no  judgment  (hall  be  entered  for  the  plaintiff;  and  if 
it  be  entered,  that  it  (hall  be  void.     Upon  demurrer  the 
queftion  was,  Whether  the  judgment  was  fo  far  void,  that 
the  party  fliould  take  advantage  of  it  in  this  collateral 
adlion  ?  And  the  Court  held  that  it  was  not 5  but  that  it  a  Sid.  its. 
was  only  voidable  by  plea  or  error ;  as  where  one  is  taken  *JJJ£  ^* 
on  outlawry  and  hath  no  addition ;  (vide  7  H.  5.  c.  5. 
S  H.  6.  c.   10.     Bend.   14,  88,   122,  132.     I   Injl*  259. 
Dy.  214.  5  Co.  119.)    and  faid  it  was  not  like  the  cafe  of 
a  judgment  vacated.  2  Sid.  225. 

3.     Thompfon  verfus  Leach.  [  675  ] 

S.  C.  ante  427, 

[Hill.  9  Will.  3.  B.  R;]  576. 

BO  N  D  of  an  infant  (b)  or  non  compos  is  void,  becaufe  the  ^ond  of  ,n  In~ 
law  has  appointed  no  aft  to  be  done  to  avoid  them  ;  com'pw,  h^id. 
and  the  only  reafon  why  the  party  cannot  plead  non  ejlfac-  Vide  Samuel  v. 
turn j  is,  becaufe  the  caufe  of  nullity  is  extrinGc,  and  does  Evtns-  lT«RcP- 
not  appear  on  the  face  of  the  deed  {c ).  575# 

(b)  The  deed  of  an  infant,  which  Abbott  v.  Parfont*  3  Bur.  1794. ;  but 

takes  effctt  by  delivery,  is  not  void,  an  infant's  warrant  of  attorney  is  void, 

but  that  of  a  feme  covert  is:  The  id.  Saundcr/on  v.  Alarr,  U.  Bl.  75. 
companion  between  an  infant  and  a         (r)  It  may  be  given  in  evidence  on 

moa  compos  is  notjuft.     See  this  fubjeft  non  tftfaSum,  $tr.  1 104. 
very  fully  difcuiTed  in  Zoucb  ex  dem. 


Vide  ante  <g» 
Lutw.  S74. 
Vaujh  50. 


(    675    ) 
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S.  C.    4  Mod. 
f5 j.  5  Mod. 
14  3.    Judgment 
affi  med.  Show. 
Far.  Ca.  104. 

Huiband  and 
vi fe  covenant  to 
kvy  a  fine  of  the 
wife's  land  10  the 
ufe  of  the  heirs 
of  :he  bady  of 
the  huflxnd  on 
the  w'ne  begot- 
ten, theliraiu- 
ti'nis  void. 
<f;  Mod.  153. 
S.  C    Carth. 
*6*»354-  3Cro. 
3-4.     1  And. 

4  Leon. 

1  Vent. 

4  Mod. 

1  Vent. 
171.  1  Lev.  7;. 
Holt  7  30.  Skin. 
3 Si.  Cafes B.R. 
3?.    xMod  t,8, 
121,  150,237. 
Vide  But;.  Co. 
Lit.  216.  n.  2. 


[676] 


328. 
580. 


I.     Davies  verfus  Speed. 
[Hill.  3  W.  &  M.  B.  R.    Rot.  261.] 

TJ  U  S  B  AN  D  fcifed  in  right  of  his  wife  :  Huiband  and 
"  wife  covenant  to  levy  a  fine  to  the  ufe  of  the  heirs  of 
the  body  of  the  huiband  on  the  wife  begotten,  remainder 
to  the  right  heirs  of  the  huiband.  They  have  iflue,  the 
wife  dies,  the  iflue  dies,  and  the  huiband  dies ;  and  now  the 
queftion  in  eje&ment  was,  Whether  the  heir  of  the  huiband, 
or  the  heir  of  the  wife,  ihould  have  the  lands  ?  Etper  Cur. 

1  ft,  Here  can  be  no  eftate  for  life  to  the  huiband  by  im- 
plication ;  becaufe  the  eftate  was  the  wife's,  to  which  he 
is  a  ftranger. 

2dly,  This  limitation  to  the  heirs  of  the  body  of  the 
hufband,  &c.  was  merely  void 5  for  taking  it  as  a  remain- 
der,  there  is  no  precedent  eftate  of  freehold  to  fupport  it } 
and  taking  it  as  a  fpringing  ufe,  then  it  is  a  fpringing  ex- 
ecutory ufe,  to  arife  after  a  dying  without  iflue,  which  the 
law  will  not  expeft ;  fo  that  it  is  either  way  void,  and  yet 
muit  be  one  of  diem  [a) :  But  in  this  cafe  the  Chief  Juf- 
tice  held,  that  a  feoffment  to  the  ufe  of  A.  and  his  heirs^ 
to  commence  four  years  from  thence,  was  good  as  a  fpring- 
ing ufe,  and  that  the  whole  eftate  remained  to  the  feof- 
for in  the  mean  time ;  fo  it  is  if  it  were  to  commence  after 
the  death  of  A.  without  iflue,  if  he  die  without  iflue 
within  twenty  years. 


(a)  Suppofmg  an  eftate  for  life  in 
t\e  wife  by  implication  or  retaking 
ufe,  capable  of  iupporring  the  nfe  co 
the  heirs  of  the  body  of  the  hufband 
on  the  wife,  yet  as  (he,  as  well  as  their 
iflue,  died  in  the  hufband's  life-time, 
before  the  limitation  to  his  right  heirs 
could  veil,  that  mult  have  failed  as  a 
contingent  remainder,  for  want  of  a 
Jubliiting  freehold  eflate  at  his  death 
to  fupport  it.  Fearne  409.  (210.) 
V/iih  refpecl  to  the  point,  that  the 
eftate  could  not  refult  to  the  huiband, 
tiJe  ac .  Six  T*  7/]p/j*£'a>caftfv  cited  1 


P.  Wms.  359.  Jettk,  Cent.  248.  c.  i& 
Fearne  68.  Saunders  on  UftJ,  17$. 
From  the  nature  as  well  as  the  context 
of  this  cafe,  and  the  report  in  Shower* 
it  evidently  appears  that  the  queftion 
did  not  relate  to  the  limitation  to  the 
heirs  of  the  body,  &c.  but  on  the  fub- 
fequent  limitation,  which  (vide  Sbo. 
fcf  Fearne)  was  not  to  the  hufband  in 
fee,  but  to  the  right  heirs  of  the  huf. 
band.  The  limitation  to  the  heirs  of 
the  body  was  net  after  a  dying  without 
iflue. 
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ft-.    Ld.  Anglefey  verfus  Ld.  Ahham. 

[Pafch.  8  Will.  3.  B.  R.    Gilb.  Rep.  16.  S.  C] 

« 

UPON  the  trial  of  this  caufe  at  nift  prius  in  Middlefex%  Fine  levied  ani 
before  Holt,  C.  J.  a  cafe  was  made  for  the  opinion  conam°£  r«*- . 
of  the  Court,  viz.  H.  levied  a  fine,  and  afterwards  fuf-  whTrrin  owluree 
fered  a  common1  recovery,  wherein  the  conufee  was  tenant,  was  tenant,  and 
and  there  being  no  deed  in  the  cafe,  it  was  objected,  that  "°  ufe,,of  ^ 
the  ufe  of  the  fine  fefulted  to  the  ctfnufor  j  and  though  intCnded  to  be 
the  intent  of  the  fine  might  be  to  make  a  tenant  to  the  to  the  ufe  of  the 
precipe,  yet  no  ufe  or  truft  can  be  averred  Gnce  29  Car.  2.  !°nuff' inordcr 

r    o    t  n      +  c  1         ^        r  to  make  a  tenant 

c.  3.     Sea  non  allocatur  ;  for  at  common  law  the  ufe  was  0f  the  freehold, 
always  intended  to  be  to  the  feoffee  or  conufee,  and  in  Vide  infra,  & 
pleading  never  was  averred.  Co.  Ent.  114,  273.  Plowd.  477.  J™*'**^** 
But  if  it  be  to  the  ufe  of  the  feoffor  or  conufor,  then  it  361!  s.c.eRep. 
muft  be  averred  (a).  •    Eq  16.  Rep. 

2dly,  The  Court  held  the  party  was  in  by  the  fine  im-  f  V^Tn!^/. 
mediately,  and  fo  there  was  a  good  tenant  to  the/ne-  Holt  731,  73d. 
ripe  (b).  Pi8°tt  S»- 

3dly,  The  ftatute  extends  not  to  ufes  by  operation  of  q^X\?* 
law,  but  to  fuch  ufes  as  are  to  a  third  perfon,  and  that 
neither  the  conufor  nor  the  conufee  could  aver  the  fine  to 
the  ufe  of  a  third  perfon  fince  the  ftatute, 

(a)  Per  Ld.  Mansfield,  Roe  v.  Pop-  preemptions,  to  be  encountered  by 

Sam,  Doug.  24. :  The  prefumption  is,  contrary  evidence.    Vide  Saunders  on 

that  the  fine  is  levied  to  the  ufe  of  the  Ujes%  1 37. 

conufor,  which  is  liable,  like  all  other  (b)  R.  ace.  x  Str.  17. 

3.     Tregame  verfus  Fletcher. 

[Hill.  8  Will.  3.  B.  R.    1  Xd.  Raym.  154.  S.  C] 

ER  R  O  R  of  a  judgment  in  the  grand  feflions  of  Wales 9  where  die  ufct 
in  replevin,  where  the  defendant  made  conufance,  jJ^iSnlJI  *** 
that  A.  was  feifed  in  fee-tail,  and  fuffered  a  common  re-  deed  fub^ucot, 
covery ;  and  that  by  deed  made  at  a  time  fubfequent,  it  the  pleading 
was  agreed  the  recovery  fliould  be  to  the  ufe  of  B.  for  the  JjTj!  ^f1** 
fecunty  of  a  rent-charge,  and  that  rent  was  arrcar,  for  cowy  watto 
which  he  diftrained.     Judgment  was  for  the  avowant.  f,«h  ufet.  Vide 
Holt,  C.  J.  held,  1  ft,  That  it  was  not  well  to  plead  the  ufes  SJ^ufa  m,f 
were  declared  by  a  fubfequent  deed ;  but  he  fhould  plead,  be  avtmd  by 
quod  recuperatio  habit  a  fait,  &c.  qua  quidem  rtcuperatio in  f9***  ■■*  "*** 
forma praditl.  habitafttit  to  fuch  and  fuch  ufes.  xsilk.75.  a  Co. 

2dly,  He  held,  that  where  the  ufes  of  a  recovery  are  77.  L»tw.  173. 
declared  by  deeo^  precedent,  no  new  or  other  ufe  can  be  iS^1?" 
averred  by  parol,  unlefs  there  was  fame  variance  between  /!**  tiv 
X4  the 
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z  Vent,  a 4*.  the  deed  and  the  recovery;  and  that  in  cafe  of  a  deed  pifc* 

-02.   Comb,  cedent,  if  the  party  fet  up  other  ufes,  he  muftconfefs  and 

40  9 Co.  io.  avoid*.  But  where  they  are  by  deed  fubfequent,  new  or 

Quar.-,  if  the  other  ufcs  may  be  averred  without  (he wine  the  deed, 

a?u^°c.°n  awr  though  there  be  no  variance,  feV.,  becaufe  there  was  an 

ittocrrur  ufc,?  intermediate  time  when  there  might  be  fuch  agreement 

Cafci  in  Pari,  roade,  and  the  ufes  arife  by  the  recovery  according  to  that 

CMub!l*o.  agreement ;  and  if  a  deed  fubfequent  be  fet  up,  die  other 
may  traverfe  thofe  ufcs.     Adjournatur.      « 
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4.     Jones  verftis  Morley. 

[Hill.  9  Will.  3.  B.  R.    1  Ld.  Raym.  287.  S.  C.  Comynsi9« 

S.  C] 


W.?re  a  en-  TjPON  a  fpccial  verdict  in  eje&ment  it  was  found, 
\cyance  to  ufci  VJ  tjlat  2zix:yer  being  feifed  in  fee,  in  consideration  of 
tta  ifen.utl'n  of  marriagc,  by  indenture  of  leafe  and  releafe  conveyed  to  A. 
poire.ii.  n,  die  and  B.  to  the  ufc  of  herfelf  in  fee,  till  the  intended  mar- 
wes  nuy  bz  <je-  r'agC  w'tn  Edward  Morley  (hould  take  effect,  and  until 
with:  ut  deed.  "  ^  ^dl^  Morley  (hould  fettle  upon  her  a  jointure  of  300  /• 
Vide  z  Lev.  77.  per  arwutny  and  then  to  the  faid  Morley  and  his  heirs  : 
r'LO;:  R,cf^r  o(  The  marriage  took  efle&,  and  on  the  29th  day  of  Janu- 
s.^c.Ta^h.  cry  J^S*  they  covenanted  and  agreed  to  levy  a  fine  next 
410.  4  Mod.      Hilary  term ;  and  the  ufc  thereof  was  declared  by  the  fame 

oKeb  l-7<> *49  ^ctc*  t0  ^e  t0  ^  M°rfy  anc*  ms  ftCirs'     Afterwards,  v/z. 

Ri>m.  *-X  the"  31ft  day  of  the  fame  month,  by  indenture  between  the 

1  Vcn:.  27S,  huiband  and  wife,  it  was  agreed  and  declared,  that  the 

31*.    2  Koi.  uj-es  Qc  tjlc  (jecd  0f  tnc  ^  t|t  fl1DUid  be  revoked      After 

Ai,r.  749.  2  j<«rp.     ,  .  .         «  rr.f  '  _  1       •     1  it- 

71.  b.   1  And.    this,  the  fame  Hilary  term,  a  fine  was  levied;  and  this 
irn.  D:er5^9.  writing  of  the  31ft  being  no  deed,  it  was  refolved, 
i*tor~2^V  l^»  '^'iat  ^  ^ie  Agreement  of  the  29th,  the  parties 

zJUi.Aur.sci.  meant  a  fine  to  be  levied  Hilary  term  come  twelvemonths, 
J*«:^.i.2.b.c.  and  not  the  Hilary  term  then  current,  and  therefore  this 
*  ii"!V.R? "i-r.  ^*nc  was  not  pwrfuant  to  that  covenant. 
Fto.r  ?ir.  5  Co.       2dly,  That  if  the  fine  had  been  levied  purfuant  to  that 
V'td Ak'  •"    covenant,  no  parol  averment  could  have  been  allowed  to 

j^j.  crson      c*  declare  othcr  ufes>  or  fa^  fa  fine  was  not  to  tJie  ufcs  0f 

that  deed,  and  all  parties  had  been  cftopped  to  aver  the 
c?.rh  41^.  contrary  by  parol ;  but  by  deed  fubfequent,  and  before  the 
Cojib.  430.       fine,  other  ufes  may  be  averred. 

3dly,  That  fmce  the  fine  is  not  according  to  the  deed, 
other  ufes  may  be  averred,  though  they  were  declared  by 
writing,  and  not  by*  deed ;  for  by  the  variance  there  is 
room  and  occafion  given  to  inquire  and  receive  informa- 
tion, that  the  old  agreement  was  relinquiilied ;  and  by  the 
fame  reafon  the  ufe  of  a  fine  may  be  declared  by  parol 
upon  an  original  agreement,  it  may  now,  as  in  this  cafe, 
where  the  original  agreement  was  rcliuquiihed :  Yet  with- 
out 
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Out  fucli  averment  the  fine  fliall  be  intended  to  the  ufe  of 
the  firft  agreement,  notwitliftanding  the  variance. 

4thly,  rrhat  this  is  a  good  revocation  of  the  ufes  of  the  Plowd.  301. 
firfl:  deed,  though  it  ke  but  a  writing ;  for  where  the  con-  CiIb«  on  Ufa 
veyance  enures  by  way  of  tranfmutation,  the  ufe  is  ac-  Lut^'oV''*' 
Cording  to  the  intent  ot  the  party,  and  it  is  no  matter  how  1  su.  26, 82. 
that  intent  is  manifefted,  fo  as  it  may  be  known  ;  but  A  uff fla!I  not 
where  the  conveyance  is  by  way  of  covenant  to  (land  r^rluffcalon* 
fcifed,  there  mud  be  a  valuable  consideration,  or  a  binding  *irhouc  dsed. 
agreement  by  deed  (0).  Mo«  o83» 

(a)  The  judgment  in  this  cafe  was  affirmed  in  the  Houfe  of  Lords,  Show. 
Par.  Ca.  1 40. 


5.  Shortridge  verfus  Lamplugh.  [  678  ] 

S.C.  Fared.  71. 

[Mich.  1  Ann.  B.  R.  2  Ld.  Raym.  708.  S.  C]  *  Saik.  3sc. 

Holt  61 1.  Vide 

TJ  Brought  covenant  as  aflignee  of  a  reverfifcn,  and  Jfa"jPr7' j 
•**  •    (hewed,  that  the  leflbr,   in  confideration   of  5/.  icafc  be  p^adtS* 
bargained  and  fold  to  him  for  a  year,  and  afterwards  re-  t0  *•  »ndhii 
leafed  to  him  and  his  heirs,  virtute  quarttndam  ittdentur.  he,r*>  Md. ro 

.  ..  .     .     e  .        .  .     .  7  „         .     .    confederation  ip- 

bargaui*  venditions  cy  relaxaUoms  necnon  vtgore  Jtattitt  de  pear«,  nor  faid  to 

ufibusy  &c.  he  was  feifed  in  fee.     And  it  was  objefted,  whofe  ufe  it  wai, 

that  the  ufe  muft  be  intended  to  be  to  the  releflbr  and  his  ^j^  £"i. 

hcirs,  becaufe  no  confideration  of  the  releafe  nor  exprefs  the  ufe  of  the 

ufe  appeared  by  the  pleading;  fo  that  without  confidcr-  wieafccand  hit 

ing  the  operation  of  the  conveyance,  the  queftion.was  hci""  Dycr  l^' 

upon  the  pleading,  Whether  the  ufe  (hall  be  intended  to 

the  releflbr,  unlefs  it  be  averred  to  be  to  the  releflee  ?  Et 

per  Holt,  C.  J.  to  which  the  reft  agreed. 

This  way   of  pleading  was  certainly  good  before  the 

ftature  27  H.  8.  fo  is  P/owd.  478.  and  many  precedents 

in  Co.  Ent.  of  feoffments  averred  in  the  fame  manner ; 

Tor  the  ufe  was  a  matter  that  was  extrinfical  to  the  deed, 

and  depended  upon  collateral  agreements  at  common  la*w9 

and  then  the  ufe  might,  as  ftnee  the  Jlatute  of  frauds  by 

writing,  be  averred  by  parol,  and  therefore  in  pleading 

'the  conveyance  was  taken  to  the  ufe  of  him  to  whom  the 

conveyance  was  made,  till  the  contrary  appeared ;  if  it 

^vcre  otherwife,  it  ought  to  come  on  the  other  fide  •,  and 

27  H.  7   has  not  altered  the  courfe  of  pleading,  which  is 

rather  confirmed  by  the  ftatutc ;  becaufe,  if  now  the  ufe  Vid«  Hob.  10. 

be  conltrued  to  be  to  the  releflbr  or  feoffor,  the  convey-  a  wilf-  *9- 

*ncc  will  be  to  no  manner  of  purpofe,  it  being  ftill  the  ^l^s?™' 

old  eitatc  to  which  the  old  warranty  and  other  qualities  a  Atic.  148. 

remain  annexed ;  whereas  before  the  ftatute  there  might  Co*  L,t»  27*» 

be  fome  end  in  making  the  feoffment,  viz.  to  put  the 

.freehold  out  of  him  and  prevent  wardfiiip j  and  Co.  Lit. 

goes 
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goes  no  farther,  than  where  is  a  feoffment  to  particular 
ufes  and  eftates,  the  refidue  of  the  ufe  (hall  be  to  the 
feoffor,  which  is  reafonable  ;  for  the  raifing  thofe  parti- 
cular eftates  appears  a  fufficient  reafon  for  the  convey- 
or whether  ance.  And  Powly  J.  doubted,  whether  there  could  be  a  re- 
chcre  c*n  be  a     fulting  ufe  on  a  lcafc  and  releafe,  untefs  where  particular 

resulting  ule  up-      r       °      .  e        ,  .  /  .    r 

on  a  conveyance  ulcs  are  limited ;  for  this  way  of  conveyance  is  grounded 
by  leafe  and  re.  on  the  ancient  way  of  releafing  at  common  law,  wherein 
^Uw  ^luw  tnerc  was  a  merger  of  eftate,  which  is  a  good  conGdera- 
77,  '  "  tion,  as  where  the  leflbr  confirms  to  the  leflee  and  his 

heirs.     Li  error  of  a  judgment  of  C.  B.  which  was  af- 
firmed* 


[  679  ]  6#    Broughton  verfus  Langley. 

Vide  1  Chan. 

R.  176.  Lucw.  [Hill,  i  Ann.  B.  R.  iLd.Raym.  873.  S.  C-] 

Deirifetotruftect  r\  N  E  fcifed  of  lands  in  fee,  devifed  them  to  truftees 

cft^ftto^!  and  ****  hcirs»  t0  thc  "***>  intcnts»  and  purpofes 

inttA.  to  take  herein- after  mentioned,  viz.  to  the  intent  and  purpofe  to 
the  profits  for  permit  A.  to  receive  the  rents  and  profits  for  his  life,  and 
^a^^uLa  aftcr  tIiat  thc  truftcC5  mould  ftand  feifed  of  the  premifes 
fcifed  to  the  ufe  to  the  ufe  of  the  heirs  of  the  body  of  A.  with  a  provifo, 
ofthebcirsof     that  A.  with  the  confent  of  his  truftees,  might  make  a 

^c'w^and  he  jcmture  ^or  kis  ^c  >  and  tnc  queftion  was,  Whether  A. 
has  a  tail.  s.  c.  had  an  eftate-tail  executed,  or  not  ?  And  it  was  adjudged 
Eq.  Ab.  383.  he  had  (a).  Ho/t>  C.  J.  pronounced  the  judgment  of  the 
814."  Hoit7oS.  C°urt>  and  gave  thefe  reafons  :  lft,  That  this  would  have 
a  Vent.  311,  been  a  plain  truft  at  common  law,  and  what  at  common 
312.  Whateter  iaw  was  a  truft  0f  a  freehold  or  inheritance  is  executed 
W^^a  truft  DV  tne  ftatute,  which  mentions  the  word  truft  as  well  as 
at  common  kw9  ufe ;  and  the  cafe  in  2  Vent.  312.  Burchet  and  Durdant, 
is^fince  the  fta-    js  not  jaw .    j^  ^zt  ^c  change  0f  expreffion  in  the 

cutrd.  1  Vent?  principal  cafe  by  ufing  the  word  permit  in  the  firft  claufe, 
•32.  which  are  words  of  truft,  and  afterwards  making  men- 

tion of  a  ufe,  is  immaterial,  in  regard  trufts  at  common 
law  and  ufes  are  equally  executed  by  the  ftatute. 

2dly,  It  was  held,  That  a  power  to  make  a  jointure, 
does  not  necefiarily  exclude  an  eftate  in  tail,  or  an  intent 
to  give  it  *,  becaufe  tenant  in  tail,  without  difcontinuing 
or  barring  the  tail,  cannot  make  a  jointure  3  and  fo  thi* 
power  has  its  ufe* 

(a)  Where  an  eftate  is  devifed  to  Alien,  5  Mod.  63. ;  Nevilv.  Saunders, 

one   for  the  benefit  of  another,  the  id.,  and  1  Vem.  415.;  Jones  v.  Lord 

Courts  execute  the  ufe  in  the  firft  or  Say  and  Seal,  Eq.Jb.  382.  9  Vin%  26*. 

fecohd  devifee,  as  appears  belt  to  fait  3  Bro.  P.  C.  458. ;  Sbufiandv.  Smith, 

with  the  intention  of  the  teftator,  Bail.  1  Bro.  Cb.  75.    Silve/ier  ex  dan,  Lwm 

n.  Co.  Lit.  271.  £.  under  278.  a.  The  v.  Wilfon,-% f*. R. 44.  2  BLCom.  336.  ; 

ufe  veils  in  the  trustees  on  a  limitation  Saunders  §n  Ufes,  231.;  Fide  Bagjbaxu 

to  pay  over  the  rents  and  profits,  Sym-  v.  S fencer,  1  /Vs.  142. 
At  v.  Turner,  Ef.  Ab>  382. 3  Bujb  v. 
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7.   Adams  verjus  Tertenants  of Savage.       i'S^J;40- 

- '    •-  ■  [Hill.  1  Ann.  B.  R.]  \£  Raym# 

IN  a  fare  facias  on  a  judgment  againft  tertenants,  it  £*-fc  and  ■**"£ 
*  was  found  by  fpecial  veidift,  that  one  &nu^  being  a^hdr  hdnfto 
feifed  in  fee,  conveyed  by  leafe  and  releafe  to  truftees  and  the  ufe  of  A. fur 
their  heirs,  to  the  ufe  of  himfelf  for  99  years,  remainder  99  y«°» re- 
to  the  ufe  of  the  truftees  for  twenty-five  years,  remainder  ™&  ^he°truf-' 
to  the  heirs  male  of  his  own  body,  remainder  to  his  own  tees  for  ?  5  yearr, 
tight  heirs ;  the  queftion  was,  Whether  Savage  was  te-  ^^Jj[^h.* 
riant  in  tail,  or  only  tenant  for  years  ?  And  the  Court  held  j^y .  rcmajnder 
the  limitation  to  the  heirs  male  of  the  body  to  be  void,  to  his  rght  heirs, 
becaufe  there  was  no  preceding  eftate  of  freehold  limited  ijrv°jd'  [0,f  .W11* 

r  •  1    •     e\     it  1      •        i-    1  t       of  a  freehold. 

to  fupport  it ;  and  it  (hall  not  be  implied  contrary  to  the  ,  chan.  Rep. 
intent  of  the  conveyance ;  and  if  it  could  be  implied,  it  239-  6  Mod« 
mult  be  out  of  the  eftate  given  to  the  heirs  of  the  body,  '^j^9***6' 
which  cannot  be,  becaufe  this  is  a  new  ufe ;  whereas  a  Holt  i7iy.  Lilij 
refulting  ufe  is  always  from  the  old  eftate,  and  parcel  of  Enr.  358.  Mod. 
the  old  ufe  ;  and  here  the  eftate  takes  effeft  by  tranfmu-  £*£  V-^.9?^ 
tation  of  poffeflion  out  of  the  feifin  of  the  truftees ;  and 
not  like  Fenwick  and  Mi/ford's  cafe  (a),  where  the  owner        [  680  ] 
covenanted  to  (land  feifed  to  the  heirs  of  his  body.     And 
yet  per  Powel,  J.  Even  in  that  cafe,  if  there  had  been  an 
exprefs  eftate  limited    to  the  covenantor,   it  had  been 
otherwife  (b). 

(«)  Tbe  cafe  alluded  to  is  Pibus  v.  mence  till  after  his  deceafe,  fas  is  the 

Met  ford,  1  Vent.  372.  cafe  of  a  limitation  to  the  heirs  of  his 

{b)  Vide  Pibus  v.  Mifford,  1  Vent,  body  taken  by  itfelf ,)   whether  that 

372.;  Penbay  v.  Harreli,  2  Vern.  370.;  ufe  be  limited  in  the  fir  ft  in  11a  nee,  (as 

Rowley  v.  Holland,  5  Vin.  189.  2  Ef..  in  Pibus  v.  Mitford,)  or  be  preceded 

-44.753*;  Tiffin  v.  Cofin,  Car/b. 272.  by  limitations  for  terms  of  years,  (as 

4  Mod.   380.;    Fenwick  v.  Mitford t  in  Penbay  v.  Harreli,)  or  by  ufes  of  the 

Moor  2 £4. ;  Elfe  v.  OJborne,  1  A  W.  freehold  or  inheritance  that  may  de- 

387.;  Soutbcott  v.  Stowell,  1  Mod.  226.  termine  in  the  grantor's  life,   (as  in 

2  Mod.  207. ;  Wills  v.  Palmer,  C  Bur.  Wills  v.  Palmer,)  the  ufe  refults  to  the 

2615.  2  2W.  687.:  The  general  con-  grantor  for  life,  immediately  in  the 

cluuon  from  which,  is  thus  ftated  by  nrft  cafe,  and  in  remainder  expectant 

Mr.  Fearnm:  €t  The  inference  afforded  on  the  preceding  ufes  in  the  other, 

by  the  feveral  cafes  feems  to  be,  that  where  there  is  no  exprefs  ufe  limited 

when  the  ufe  is  not  limited  away  during  to  the  grantor   bimfelf,   incontinent 

tbe  whole  life  of  the  grantor,  and  there  with  fucb  an  implication.     Vide  ButL 

it  an  ufe  Homed- which  cannot  com*  2  Co.  Lit.  216.  a. 
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aft*  ant)  Cruftifi 


8.    Pye  va^//  George. 

[Mich,  9  Ann*  In  Cane.  S.  C.  i  Wms.  128.  Prcc.  in  01.308. 
1  £q.  Ca.  Ab.  384.] 

Tmftees  join  to  *Tp  R  U  S  T  E  E  S  appointed  to  prcferve  contingent  re- 
bar  a  contingent  1  menders  did  join  in  a  conveyance  to  deftroy  the  re- 
bre^oftruft.*  mainder  before  a  fon  was  born  j  and  this  was  decreed  a 
Cro.  Car.  312.  plain  breach  of  truft;  and  that  whoever  claimed  under 
1  Chan.  Rep.  a8,  ^jg  conveyance,  having  notice  of  the  truft,  or  by  a  vo- 
luntary fettlement,  fhould  be  liable  to  make  good  the 
eftates.    Per  Harcourt%  Lord  Keeper  (a). 


296. 


(a)  Vide  the  ftatement  of  this  cafe, 
t  'Bro.  P.  C.  366.  the  decree  was  af- 
firmed in  the  Houfe  of  Lords. 

It  was  ruled  in  Man/ell  v.  Man/ell, 
%  P.  Wms.  678.  Temp.  Talb.  252., 
that  the  devifee  of  tenant  for  life,  to 
whom  the  truflees  for  fupporting  con- 
tingent remainders  had  conveyed  the 
cftate,  (hould  reconvey  to  the  ufes  of 
the  fettlement. 

In  the  cafe  of  Piatt  v.  Sprigg,  2  Vern. 
103.,  the  truflees  were  directed  to 
join  in  a  fale  to  pay  off  a  mortgage 
prior  to  the  fettlement :  So  in  Bajjtt  v. 
Chapman*  1  P.  W.  558.,  in  a  convey- 
ance for  the  benefit  of  the  creditors  of 
a  perfon  who  had  made  a  voluntary 
fettlement :  So  where  lands  have  been 
limited  to  the  father  for  99  years,  &c, 
'  remainder  to  truflees,  &c,  remainder 
to  the  fir  ft  and  other  fons  in  tail,  re* 
mainders  over,  the  Courts  of  Equity 
will  direct  the  truflees  to  join  in  a  fet- 
tlement on  the  marriage  of  the  elded 
fen,  to  preferve  the  eilate  in  the  fami- 
ly, and  anfuer  the  ufes  originally  in* 
tended,  Fre-win  v.  Cbarleton,  1  Eq.  Ab. 
3S6.  ;  Winningtcn  v.  Foley,  1  P.  Wms. 
536- ;  but  will  never  interpofe  for  the 
purpofe  j>f  enabling  any  of  the  parties 
|o  (ell  the  eilate,  and  diflurb  the  ori- 
ginal intention  of  the  fettler  or  devifor, 
Varies  v.  Wild,  1  Vern.  181.  1  Eq. 
Ab,  386. ;  Tavn/endv.  Lanxton,  2  P. 
Wms.  379.  ;  Sjmaitce  v.  Tattam%  1 


Atk.  613.;  Woodbou/e  v.  Ho/kins,  3 
Atk.  22. ;  Barnard  v.  Lenge,  Cox' S 
note  2  P.  Wms.  684.  1  Bro.  Cb.  534. 
Ambler  774,  Vide  Sir  Tbo.  Tippen's 
cafe,  cited  l  P.  Wms.  359.;  Tipping 
v.  Pigott,  1  Eq.  Ab.  365.  S.  C,  in 
which  the  Court  refufed  to  aid  the 
heirs  of  A.  againfl  a  fubfeqnent  fettle- 
ment made  by  A.  and  the  tr  a  flees,  un- 
der a  fettlement  in  truft  for  A.  for 
years,  remainder  to  preferve,  \£c.%  re- 
mainder to  the  firfl  and  other  fons,  re- 
mainder to  the  heirs  of  A.  Vide  alfo 
El/e  v.  OJborne,  1  P.  Wms.  387. 

Mr.  Fearne  fays,  •«  It  feems  to  be 
the  fafeft  way  for  truflees  not  to  act, 
except  in  the  cleared  cafes,  without 
the  direction  of  the  Court.  I  (hould 
rather  recommend  to  their  attention 
the  words  of  the  Lord  Chancellor  in 
Pye  v.  George,  (cited  2  P.  Wms.  6*4.) 
••  That  it  would  be  a  dangerous  ex- 
"  periment  for  truflees  in  any  cafe  to 
"  deftroy  remainders  which  they  were 
"  appointed  by  the  fettlement  to  pre- 
"  fcrve;"  as  well  as  the  obfervation 
of  Reynolds,  C.  B.,  in  Man/el  v.  Mot- 
fiU  "  That  whatever  the  Court  have 
"  done,  or  may  do,  undejr  particular 
t€  circumftances,  yet  they  will  never 
"  have  it  left  to  the  discretion  of  a 
•«  truflee  todoit,  Temp.  Talb.  259." 
F.  C.  R.  493.  Vide  Garth  v.  Cott*** 
I  Vez.su,  546. 
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i.    Domina  Regina  verfus  Smith. 

[Pafch.  4  Ann.  B.  R.    2  Ld.  Raym.  1144.  S.C.  jLcl.  Raym. 
Entries  47.] 

IN D I C T M E N T  was  at  the  feffions  before  the  juf-  4 Mod. 51, 17* 
tices  of  the  peace  at  Hicks9 s  Hail,  for  ufury,  contra  -ti^fjg? 
Jormam  Jlatuti,  and  judgment  was  again  ft  the  defendant,  didion  upon  the 
upon  which  a  writ  of  error  was  brought  in  B.  R.  and  the  ftatute  of  "k'f- 
judgment  reverted  ;  for  the  juftices  of  the  peace  have  no 
jurifdi&ion  in  this  cafe  (a). 

(a)    But  for  extortion  they  have,    jury  or  forgery  at  common  law;  but  for 
z  Hawk.  40.    They  have  not  for  per-    perj  ury  upon  the  Hat.  5  E/iz.  they  have. 

2.     Domina  Regina  verfus  Baynes. 

[Pafch.  5  Ann.  B.  R.    2  Ld.  Raym.  11 99,  1265.  S.  C] 

UPON  a  certiorari  this  order  was  removed,  Whereas  Charge  of  ettw- 
by  complaint  in  writing  at  this  feffions,  exhibited  to .  jS^toS  2/* 
this  Court  againft  R.  B.  clerk  of  the  peace,  R.  B.  was  laid  the  defend- 
charged  with  divers  mifdemeanors  in  his  office,  viz.  that  •nltook*t*f 
he  exafted  of  one  A.  the  fum  of  5  /.  for  zfubpana,  and  ^orM^".  3*f,  \%m 
did  compel  one  B.  to  pay  him  9/.  more  than  his  due  fee \  6  Mod.  19s. 
and   it  doth  appear  upon  evidence,  that  the  fzi&R.B.  Holt  512,  514.  « 
mifdemeaned  himfelf  in  his  office  by  extorting  of  the  faid        f  68 1  J 
A.  by  colour  thereof  5  s.  more  than  was  due,  and  of  the 
faid  B.  9/.  more  than  was  due  ;  this  Court  doth  difcharge 
su*d  remove  him  from  the  faid  office  of  clerk  of  the  peace. 
Note ;  By  1  W.  &  M.  Sefi  1.  cap.  21.  feci.  4.    If  any 
clerk  of  the  peace  do  mifdemean  himfelf  in  his  office,  and 
thereupon  a  complaint  and  charge  in  writing  of  fuch  mif- 
demeanors be  exhibited  againft  him  to  the  feffions,  the 
feffions  {hall  difcharge  him.     It  was  agreed  by  all,  that  if 
here  was  not  a  charge  of  extortion  againft  R.  B.  then  he 
was  not  removed ;  for  the  juftices  have  only  a  fpecial  au- 
thority to  execute  as  the  ftatute  appoints,  and  the  a£t 
(hall  be  conftrued  ftri&ly,  becaufe  it  deprives  the  defend- 
ant of  the  benefit  he  has  by  Magna  Charta,  of  being  tried 
per  pares.  The  j  uftices  of  the  Queen's  Bench  being  divided, 
it  was  adjourned  into  the  Exchequer- Chamber,  where  Gould 
and  Poivys,  Juftices,  Smith,  Baron,  Ward,  C.  B.  and  Trevor^ 
Ch.  Juft.  of  the  Common  Pleas,  hejd  this  a  good  charge 

of 
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of  extortion,  by  reafon  of  the  viz.  which  particularizes  the 
general  charge,  and  incorporates  what  follow*  after  it 
with  what  weotljefore  it.    Cited  2  Brawn/*  15  j.  1  Vent. 
37.  WeJFs  Prcced.yjy  13c.   1  Sid.  91.   I  Keb.^yj.     Holt9 
C.  J.  Powell^  and  five  more  juftices,  contra.     Before  the 
viz.  all  was  mere  recitatatid  alfo  general,  and  Ho  general 
charge  is  by  law  allowable  in  any  cafe  but  barretry,  which 
in  its  nature  muft  con  Gil  of  a  heap  and  multitude  of  par- 
ticulars ;  "but  that  in  this  cafe  it  ought  to  be  certain  and 
pofitive ;  "becaufe  he  is  charged  with  a  raifdemeanor,  ancj 
ought  to  know  what  he  is  to  anfwer  to  ;  he  is  not  only  to 
be  fined,  but  to  lofe  his  freehold ;  and  where  a  man  is  to 
lofe  any  part  of  his  property,  he  muft  have  a  certain  charge 
againft  him;  the  a&  requires  the  caufe  of  removal  mould 
l>e  in  writing,  that  the  caufe  may  appear,  and  that  he  may 
have  the  benefit  of  appeal;  and  thefe  articles  are  in  the 
nature  of  informations ;  that  what  went  before  the  videli- 
cet being  only  matter  of  recital,  and  a  kind  of  title  to  the 
articles,  the  charge  begins  at  the  videlicet,  and  then  it  does 
•         not  appear  that  thefe  mifdemeanors  relate  to  his  office. 
It  is  not  faid  that  he  took  thofe  fums  extorftve  &  colore  of- 
jicii,  and  a  man  cannot  be  charged  for  extortion  without 
charging  him  with  a£rmg  extorfivc,  which  are  words  as  ne- 
ceffary  as  proditorie  &felonice.     In  this  cafe  non  conflat  but 
8  s.  was  his  fee.   The  charge  fhould  have  been,  either  that 
3  /.  was  his  fee  ;  and  that  he  colore  officii  fui  extorfive  took 
8  /.,  or  generally,  that  he  colore  officii  Jul  injuriofe  i*f  extorfive* 
•  took  Sx.profeodo)  &V. 
In  convi&Um*        Laftly,  They  held,  that  what  followed  upon  evidence 
m  *  iTTcTwUi"  ')cforc  thc  j»fticeSi  does  not  help,  becaufe  it  is  no  part  of 
hoc  fuppiy  the     the  charge :  And  the  order  quafhed.     Notr ;  This  report 
aefea*  of  the     is  only  of  the  cffcCt  of  what  was  faid  in  B.  R. 
*******  Note;  The Jlat.  of  ttfmry  is  not pleadable  to  a  bottomry-tell 0* 

k   -  fond)  tsfc.  1  Lev.  54.  2  Lev.  7.  I  Show.  8. 


&L  «U*roTU*. 

2  L*»n.  Caf. 

14*.  Cro.  El.  m^m^mi 

7«;c-  3  Leon. 

C'ai*  55.  alafe 

4i*  i,    Anonymous. 

[Trin.  11  Will.  3.  B.  R.] 

fJrW  w  T/     A CTION  °f  deht  wa*  Drought  on  a  by-law;  the  de-» 
oTlaw?  a *Vcni  fendant  waged  his  Jaw,  and  a  day  was  given  upon 

17  !•  the  roll  for  him  to  come  and  make  his  law ;  and  now  upon 

4  the 
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the  laft  day  of  the  term  he  came :  And  Northey  for  the 
plaintiff  infilled,  that  if  he  fwear  falfely  or  rafhly,  and 
-without  reafon,  the  Court  is  not  bound  to  receive  him  to 
it,  and  prayed  a  day  to  fpeak  to  that  point.  Sed  per  Holt% 
C«  J.  We  can  admoniih  him  ;  but  if  he  will  ftand  by  his 
law,  we  cannot  hinder  it,  feeing  it  is  a  method  the  law 
allows  *,  and  the  defendant  was  fet  at  the  right  corner  of 
the  bar,  without  the  bar,  and  the  fecondary  afked  him,  If 
he  was  ready  to  wage  his  law  ?  He  anfwered,  Yes ;  then 
he  laid  his  hand  upon  the  book,  and  then  the  plaintiff  was 
called \  and  a  queftion  thereupon  arofe,  Whether  the 
plaintiff  was  demandable  ?  and  a  diverfity  taken  where  he 
perfects  his  law  inftanter,  and  where  a  day  is  given  in  the  Bro.  NoofWit  14 
fame  term,  and  when  in  another  term.  As  to  the  laft, 
they  held  he  was  demandable,  whether  the  day  given  was 
in  the  fame  term  or  another.  Then  the  Court  admonifhed 
him  and  alfo  his  compurgators,  which  they  regarded  not 
fo  much  as  to  defift  from  it j  accordingly  the  defendant 
was  fworn,  that  he  owed  not  the  money  modo  &  forma,  as 
the  plaintiff  had  declared,  nor  any  penny  thereof.  Then 
his  compurgators  (landing  behind  him,  were  called  over, 
and  each  held  up  his  right  hand,  and  then  laid  their  hands 
upon  the  book,  and  fwore,  that  they  believed  what  the  de- 
fendant fwore  was  true.  Per  Northey,  This  will  be  a  rea- 
fon for  extending  indebitatus  ajfumpfits  further  than  before. 
Holt,  C.  J.  We  will  carry  them  no  farther. 

Note ;  This  feems  to  be  the  cafe  mentioned//.  2.  to  have 
happened  in  B.  R.  about  two  years  before,  and  not  to  be 
law. 

a.   Mood  verfus  The  Mayor  of  London.  [  683  ] 

S.  C.  I  Salic 

[2  Martii  1701.    Jt  Guildhall  Chamber.]  397-  Hole  740^ 

369.   Vide     • 

¥  N  debt  for  the  penalty  of  a  by-law  the  defendant  waged  ^^ona* 
"*    his  law,  and  it  was  over-ruled  in  the  court  of  the  Lord  lies  not  in  debt  - 
Mayor,  and  a  commiflion  of  error  fued  out  before  Holt,  on  a  by-law- n«r 
C.  J.,  Ward,  Chief  Baron,  and  other  commiffioners.    Et  ^JSfjT 
per  Holt,  C.  J.  Debt  on  a  by-law  made  by  a  corporation,  pofed.  1  Show.- 
is  founded  on  the  wrong  of  the  party  in  not  fubmitting  to  75-  3^.337 
the  order  of  the  government  of  the  corporation,  and  it  \^%VX** 
arifes  from  his  contempt  and  difobedience,  and  in  fuch  iLci.  15*1.  " 
cafes  no  wager  ought  to  be  allowed:  So  it  is  in  debt  for  *RoU.Abr.i<tf; 
an  efcape,  for  it  fuppofes  a  wrong,  and  the  a&ion  lies 
not  againft  the  executors :  So  it  is  in  debt  for  fubftra&ion 
of  tithes  :  So  it  is  in  debt  againft  an  executor  on  a  devafla- 
**7,  becaufe  it  fuppofes  a  wrong,  and  therefore  the  fame 
action  lies  not  againft  the  executor  of  the  executor. 
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By  common  law,  if  a  contra&  was  fecret  and  wanted " 
0     witneffes,  it  was  a  privilege  on  the  plaintiff's  fide  as  well 
as  the  defendant's  5   for  if  the  contrail  was  fecref,  the 
plaintiff  had  the  privilege  of  putting  the  defendant  to  hrs 
oath.    This  appears  from  Magva  Charta.     Nttlhts  bcillivus 
ponet  aliquem  ad  legem  manifejiam^  nee  ad  facramentum  Jim- 
pl'tci  loquela  fun  fine  UjHbnsfidelibus .    Before  this,  the  p  lam- 
tiff,  on  his  declaration  upon  bare  affirmance,  might  make 
the  defendant  fwear  there  was  nothing  due.     At  this  day* 
if  the  plaintiff  produce  witneffes  to  prove  his  demand,  the 
Court  may  put  the  defendant  to  wage  his  law ;  and  in  fuch 
cafe  the  defendant  is  not  at  liberty  to  crofs-examine,  no 
more  than  where  the  plaintiff  in  a  prohibition  produces 
witneffes  to  prove  his  fuggeftion. 
Warn  lies  mac-      No  wager  lies  but  where  the  debt  arifes  from  a  fimple 
c  u,,ti  lf»- a rc"    contrail  that  is  fecrcr,  and  not  where  the  a&ion  is  founded 
jUmtiff.nutofa  9»  any  thing  that  is  notorious.     In  account,  if  the  receipt 
flungcr.   And    was  by  the  defendant,  the  defendant  may  wage,  not  if  by 

l^ilSpt  *  *e  hands  of  a  third  Pcrfon'     lt  is  true>  ^  bw  is  olhcr- 
^asoftbrjU.n-  wife  in  detinue  on  a  bailment;  for  though  the  bailment 
tiiioraiiiaascr.  wns  by  the  hands  of  a  third  perfon,  the  defendant  may 
wage  his  law ;  but  here  the  bailment  is  net  traverfablc,  but 
the  detainer,  and  that  is  the  point  of  the  ad  ion,  and  the 
redelivery  might  be  private. 
In  rfeto  for  arbi-       In  debt  on  an  arbitrament,  ( I  intend  where  the  fubmiffion 
indent.  jj  ty  parcly)  the  defendant  may  wage  his  law  ;  becaufe, 

though  the  arbitrators,  who  are  ftrangers,  are  concerned* 
yet  the  fubmiffion  might  be  fecret  •,  aiid  that  is  the  foun- 
dation from  whence  the  debt  arifes. 
In  debt  for  an  In  debt  for  an  amerciament  in  a  court-baron,  the  de- 

tmciciamcm  in    fendant  may  wage  his  law ;  the  reafon  Isy  becaufe  the  mat- 
But*not  oq0"*     tcr  IS  OI"  fniall  value  which  concerns  the  lord  only;  tranf- 
judg.Tjent  in  a     afted  in  pais,  *  which  might  be  without  his  knowledge: 
CUiutJ>*r0n"       ^ut  *n  de^)t  on  a  judgment  m  a  court-baron,  the  defendant 
\  Vem.  171!"      cannot  wage  his  law ;  for  the  judgment  could  not  be  but 
*  I  f\Q     1    by  confefijon  or  verdict,  and  it  was  in  a  proper  court;  all 
L       t"  J    which  the  defendant  cannot  by  liis  bare  oath  falfify ;  and 
the  authorities  to  the  contrary  are  not  law  ;  and  fo  it  is  in 
debt  on  a  judgment  in  a  court  of  ancient  demefne.     Br* 
Lejgager  11,  34. 
L'es  not  in  debt       in  debt  for  rent  on  a  leafe  parol,  the  defendant  cannot 
I'r  rem,  a.,o  the  wage  njs  jaw  .  becaufe  hia  occupation  is  notorious,  which 
is  a  better  reafon  than  becaufe  it  favours  of  the  realty  ; 
and  fo  it  is  in  account  again  ft  a  bailiff  for  the  fame  reafon, 
his  management  and  tranfa&ion  being  notorious. 
Not  in  debt  by  a      In  debt  brought  by  a  gaoler  againft  his  prifoner  for  meat 
g.-.  ici  f  >r  meat     ancj  drink,  the  defendant  cannot  wage,  not  becaufe  the 
gaoler  is  obliged  to  find  him  victuals;  that  is  not  true,  aa 
appears  by  Pkivd.  63.  a.,  but  becaufe  the  defendant  is  in 

durance, 
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durance,  and  the  plaintiff  cannot  take  fecurity  from  him 
tor  repayment;  for  a  bortd  will  be  void,  fo  that  he  muit 
be  content  with  a  promife :  And  he  did  not  deny  the  cafe 
of  9  Co.  87.  b.  88.  a.y  which  was  debt  by  a  labourer  ;  it  is 
but  juft  that  the  plaintiff  fhould  prove  he  Wasretained,rathcr 
than  that  the  defendant  fhould  be  put  to  wage  his.  law. 

In  debt  on  a  by-law  made  by  a  company,  the  defendant 
in  a  cafe  cited  to  be  in  B.  R.  about  two'  years  before, 
waged  his  law  ;  but  Holt,  C.  J.  faid,  it  was  becaufe.the 
counfel  for  the  plaintiff  did  not  challenge  it;  for  he  won- 
dered at  it  then ;  but  this  is  not  fo  itrong  as  debt  on  a  by- 
law by  a  corporation  ;  for  this  obliges  all  ftrangers  with- 
out notice ;  but  the  other  only  their  own  members,  till  ' 
tiotice:  And. the  Chief  Jufticc  denied  the  cafc  in  Co. 
Ent.  118.,  and  the  cafe  2  Ro.  Ab.  106.pl.  9. 

Notet  A bailiff  may  not  wage  bis  law,  but  a  receiver  may. 
Cr$.  El.  790. 


maxxantp.  vJ,6?0 
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Smith  vtrfus  Tyndah  c  ,6 

[Pafch.  4  Ann.  B.  R.] 

K  ejeSf  me/it  f  a  cafe  was  made  for  the  Opinion  of  the 
Court :  Maximilian  Taylor  being  feifed  in  fee  made  his 
will  in  the  year  1674,  and  thereby  gave  feveral  perfonal 
legacies;  and,  amongft  others,  four  coats  to  four  poor 
boys  of  the  parifh  of  J.  S.  for  ever ;  and  then  he  devifed 
all  his  lands,  tenements,  and  hereditaments  whatfoever, 
and  likewife  all  his  goods,  chattels,  money,  and  perfonal 
eftate,  to  Margaret  his  wife,  and  her  affigns,  and  made  her 
executrix,  and  left  1000/.  perfonal  eft  ate.  Margaret  mar- 
ried Archibald  Tyndal,  and  they  two  by  indenture  covenant 
to  levy  a  fine  to  the  ufe  of  them  two  for  their  lives,  re- 
mainder to  Archibald  and  his  heirs  with  warranty,  and  ac- 
cordingly a  fine  was  levied. 

1  ft,  The  Court  held  this  devife  to  Margaret  was  a  fee, 
becaufe  it  was  fubjeft  to  a  perpetual  charge  f  (a).  £JJ"  °f* 

Gould  went  upon  this  rcafon.    Holt  and  Powell  thought  that  charge  might  be  applied  out  of  t>e 
p crfofial  eftate.   2  Mod.  15. 

2diy, 

{a)  Fidel  Infl.g.b.  8  Vim.  221.  Lei.  day,  id*  1618. ;  Goodright  ex  dm. 
V.  Jones,  2  Sho.  49.  2  Jo.  107.  ;  Bad-  Fbipps  v.  Allen,  2  Bl.  1041.;  Bible  ex 
deity  v.  Leppingwell,  3  Bur.  1533.;  dem.  Mole  v.  Thomas,  id.  1043.;  Doe 
Frogman  en  ex  dem.  Bramflone  v.  Holy-    ex  dem.  Palmer  v.  Richards,  3  T.  R. 

Vox..  II.  Y  356.; 
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Wood'i  inft.  idly,  That  in  cafe  it  was  not,  yet  that  the  heir  oiMaf- 

c.2 1 6.4*Jrt\hSi  £flr**  waB  bound  by  this  collateral  warranty. 

point  J  no  collateral  warranty  flull  be  a  bar. 

Ceftuiq-,  ofe  3dly,  That  though  a  cefluiq;  ufe  is  in  the  poft,  an.d  net 

u*e  ofka  !w-n"  *n  ^  /"*»  vct  ^c  rnay  ta^c  advantage  of  a  warranty  an- 
ianty  annexed  to  nexed  to  his  eftate,  according  to  Lituoln  College's  cafe  y 
theefta'e.  ratio  gftf  becattfe,  by  the  (Vatute  of  ufes,  the  eftate  in  law 

ss/sif  &c!  '  *n  poflcffio"  ls  transferred  to  his  ufe,  and  he  is  tenant  of 
'3  Co.  <;4-  the  legal  eftate,  and  has  all  advantages  that  the  tenant  had 

Lm^858*         before  to  defend  his  eftate ;  therefore  he  may  rebut,  for 
923.  » Mod  14.  that »«  to  defend  ;  but  he  cannot  vouch,  for  that  is  to  re- 
cover in  value  for  the  lofs. 
Firntlff  in  4thly,  The  Court  held,  that  the  plainti/F  in  ejectment 

r;sdtmen:  may  mav  make  title  by  a  collater.il  warranty,  and  eivc  it  in  cvi- 
xnake  title  by  a       ,     /       •    ,  .      .  ,    7  ..  ,>   ''  /?     .r       .._. ; 

collateral  war-  dence  as  his  title,  according  to  to  Lq.  97.  do  it  a  difTei- 
unty.  Videante,  for  dies  after  five  years  quiet  potlefiion,  and  the  difi'cifee 
page  421.  enter,  the  heir  may  maintain  an  ejeciment,  for  the  right 

of  poflefiion  belongs  to  the  heir,  though  the  mere  right 
be  in  the  difTcifee  :  So  if  a  man  enters  by  wrong  and  dif- 
feifes  another,  and  continues  twenty  years  in  quiet  poiTcf- 
fion,  yet  in  thefe  cafes,  if  a  writ  of  right  were  brought, 
and  the  mife  joinecfupon  the  mere  right,  the  rcrdid  mull 
f  Qo.  Orthc      be  f°r  t^c  plaintiff,  notwithftanding  the  (latute  of  limita- 
defcent  cait.        tions  in  the  one  cafe f  or  the  collateral  warranty  in  the  other* 
T  686  1  5^^y>  That  tights  of  entry  are  bound  by  collateral  war- 

Rights  of  entry    ranty  as  well  as  rights  of  action. 

«nr  bound  by  6thly,  That  no  warranty  extinguifhes  a  light,  but  only 

^anty6  vidtfStat.  binds  or  bars  *r  as  l°n&  as  the  warranty  continues  in  force  * 
4,  5Ann.  c.  16.  for  if  the  warranty  be  rcleufcd,  the  ancieut  right  revives. 

Warranty  binds,    Jjfc  $  708. 
not  extinguiihes 
a  right. 

356.;  Geodrigbt  ex  dem.  Baker  v.  Sendd**/*,  id,  272.;  Dcnn  ex  dem.  Elder 
$tocker>    5     T.   R.    13  ;    Andrew   v.     v.  iL'j//«r,  id  538. 


SfSsA.         Wiaifx,  effraygw,  &c. 

1  Keb.  509. 


Henly  vcrfus  Wal(b. 

[Mich.   4  Ann.  B.  R.] 


p^erofatray  *-pRESPASS  for  his  horfe :  Defendant  pleaded,  that 
vnn^irftia^"  onc  Pooh  was.  owne*  of  the  horfe,  and  that  the  horfe 

i  m.  b.c.  3D.  eftrayed  out  of  his  poflelhon,  and  came  to  the  hands  of 

.  {a)  In  the  cafe  of  an  eftray ,  procia-  the  owner  comes  not  within  a  year  an  \ 

i.Mtion  mud.  be  made  on  two  market  a  day  after,  and  claim  the  catile,  they 

.  ::j*  at  tnvo  of  the  next  >market  town?,  are  a  forfeit  to  &ke  lord  of  the  matibr, 

&  wing  thejaariuof  the  cattle  %  and  \t  JBbd't  Jyi.  213. 
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the  plaintiff,  and  that  he  by  command  of  Pooly  demarfded  ***•  D-  P-  2, 
the  horfe  within  a  year,  &c9  and  tendered  amends,  and  r^'.a.qVo. 
that  the  plaintiff  refuting  to  deliver  him,  he  took  him.    To  Holt  563. 
this  there  was  a  frivolous  replication,  and  upon  that  a  de- 
murrer.    Etper  Cur.y 

1  ft,  Without  telling  any  marks,  or  making  any  proof  of 
property  (which  may  be  done  upon  the  trial )  the  owner 
may  feife  his  horfe  where  he  finds  him.  Vide  Co.  Ent.  40, 
170.  b.  Raft.  680.  7  H.  6.  2.  44  E.  3.  14.  Br.  EJiray  I. 

And,  2illy,  Though  the  defendant  does  not  plead  di- 
rc&ly  that  he  tendered  amends,  but  only  that  he  demand- 
ed the  horfe  proferendo  fatisfaEHon. ;  yet  the  Cotirt  held 
this  a  dire 61:  affirmation,  like  the  cafe  of  warrantizando 
vendidet;  where  the  participle  affirms  as  dire&ly  as  a 
verb;  fo  dans  plagatn  mortalem  is  well  enough.  Vide 
1  Cro.  630.  4  Co.,  Long's  cafe. 

3dly,  The  Court  held,  that  though  it  was  faid  he  ten-  And  in  pleading 
dered  amends  generally,  and  did  not  exprefs  any  certain  JJ^VUrtain1 
fum,  yet  that  was  good  in  this  cafe  j  and  a  difference  was  fum.Cro.  El. 
taken  between  this  cafe  and  that  of  a  tender  of  amends  for  **3* 
a  trefpafs.     In  that  of  a  trefpafs,  if  the  defendant  pleads  a 
tender  of  amends,  he  mult  (hew  what  he  tendered ;  fbt 
he  muft  tender  a  certain  fum ;  and  the  law  puts  this  dim-  1  Show.  r6r, 
culty  upon  him,  becaufe  he  is  the  wrong- doer,  and  the  ***•  « 

other  is  confefledly  a  party  injured :  But  die  owner  of  the        [  687  J 
ftray  is  no  wrong-doer,  and  it  is  impoffible  he  mould  1  Ro.  877. 
know  how  long  his  horfe  had  been  in  the  lord's  cuftody*  *g*0, 91* Hut% 
nor  how  much  will  make  a  proper  fatisfa&ion  (a). 

Another  exception  was,  that  the  defendant  does  not  avcnt.  109. 
aver  the  amends  tendered  was  refufed.     Et  odjournatur.  *  Sid.  13.  Ante 
Vide  Cro.  EL  888,  889.     1  Ro.Ab.   879.     a  Ro.  92.  6z* 
X  Sid.  13. 

(a)  But  fufficicnt  amends  muft  be  tendered,  for  till  then  the  lord  may  law- 
fully detain  the  eR ray. 


(Kneigjts  ana  gaeafure*.      r?*Stt£r 

~  ^  356   Dtlt.  146, 


155.  Baker* 
Chios.  43. 


•  Dominus  Rex  verfus  Flint. 
[Mich.  10  Will.  3.  B.  R.     1  Ld.  Raym.  44*.  S.  C] 

TH  E  defendant  was  indi&ed  for  not  making  his  bread  In  i*i»am*nt 
of  lawful  weight,  and  demurred  to  the  indiftment ;  ^"'^"f ' 
and  Mr.  Buxton  took  exception,  that  it  was  only  debttvm  enough  t-fli.w 

1   2  pwds.s 
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that  it  had  not  pondus  minimi  habeas  >  not  (hewing  how  much  debitum  p*H* 
^Ibewingwbat  *"*  was>  an(*  w^at  was  wanting ;  and  this  was  agreed  te* 
is  due  weight,  be  a  fatal  exception  by  Holt>  C.  J.  And  whereas  it  was  faid 
""*  ****  "s  c  *C  demurrer  na(*  confefled  a  deficiency,  the  Court  held 
Cafes BS.R. aaV.  ^c  demurrer  confeflcd  nothing  but  what  was  well* 
vi.  3  Bur.  1697.  pleaded. 


f688] 

Vide  sate  570. 
dc  tit*  Reroca- 
11011592. 


Mills  anD  Xeftament*. 


The  atteJUtfon 
food  within  the 
ibtute  of 
fraud*,  if  the 
teflatof  naif  ht 
lee  the  witnefles 
ftgfi*  if  he  pletf- 
ed.  S.  C.  £q. 
Ah*  405.  p.  S. 
Garth.  %  i* 


U 


Shires  verfus  Glafcock. 

[Pafch.  3  Jaca.  C.  B.] 

PON  a  feigned  iflue,  the  queftion  was,  Whethcf 
the  will  was  made  according  to  the  ftatttte  of  frauds  ? 
For  the  teftator  had  defircd  the  witnefles  to  go  into  ano- 
ther room,  feven  yards  diftant,  to  atteft  it,  in  which  there 
was  a  window  broken,  through  which  the  teftator  might 
fee  them.  Et  per  Cur*  The  ftatute  required  attefting  in 
his  pfefence,  to  prevent  obtruding  another  will  in  place  of 
the  true  one.  It  is  enough  if  the  teftator  might  fee,  it  is 
not  neceflary  that  he  {hould  actually  fee  them  figning 5  for 
at  that  rate  if  a  man  fhould  but  turn  his  back,  or  look  off, 
it  would  vitiate  the  wilL  Here  the  'figning  was  in  the 
view  of  the  teftator  *  he  might  have  feen  it,  and  that  is 
enough.  So  if  the  teftator  being  fick  (hould  be  in  bed  and 
the  curtain  drawn  (0). 


(a)  Tlie  fame  point  was  decided  in 
Davy  and  Nicholas  v.  Smith,  3  Salk. 
395. ;  and  in  CaJJin  v.  Dale,  1  Br*. 
Ch.  99..  where  the  tcftatrix  was  in  a 
carriage  when  the  will  was  attefted  in 
an  attorney's  office,  through  the  win- 
dow of  which  (he  might  fee  what  pall- 
ed there. 

But  If  it  appears  that  the  teftator 
could  not  fee  the  witnefles  atteft,  the 
will  is  void,  though  they  retire  for  the 
purpofe  at  his  requeft,  Ecclefton  v. 
Petty,  aK  Speke,  Cartb.  79.  C$mbt 
156.  I  Sbo.  89.  Holt  22a.  i  Broderick 
v.  Broderick,    1  P.  Wm.  239.;  Mac- 


kell  v.  Temple,  1  Sh*.  288.  Vide  Long- 
ford v.  Eyre,  1  Mms.  740.  If  the  tef- 
tator, though  prefent  at  the  time  of 
the  atteitation,  is  in  a  (late  of  infenfi- 
bility,  it  is  infufficicnt,  Right  v.  Price, 
Deng.  241* 

When  the  atteftation  only  exprefles 
that  the  teftator  figned  in  the  pretence 
of  the  witnefles,  not  adding  that  they 
fubferibed  in  his  prefence,  and  the  wit- 
nefles are  dead,  it  is  a  queftion  for  rh« 
jury  whether  they  were  prefent  or  not, 
Hands  v.  James,  Comyns  53 1. %  Croft 
V.  Pawlett,  2  Str.  1109. 


(    689    ) 

[Vide  Title  Evidence  and  Proofs  p.  §55*]      ™ 


8.  C.  5  Mod.  15. 

3  Ley.  416,427- 
SWn.  «7«.  Holt 
753.  CtfesBtlL 


i.    Dominus  Rex  w^/i/  Croflby. 

[Pafch.  7  Will.  3,  B.  R.     i  Ld.  Raym.  39.  S.  C] 

ON  a  trial  at  bar  for  high  treafon,  the  prifoner,  Mr.  3  ***•  4*»- 
Cnj/ijr,  took  exception  to  Aaron  Smith'*  evidence,  5^04.74,75. 
having  flood  in  the  pillory  upon  a  judgment  in  an  inform- 
ation againft  him  for  a  libel.    Mr.  Solicitor  and  Mr.  Co*w- 
per  infilled,  that  the  infamy  flowed  from  the  crime  and 
not  from  the  punifhment,  and  that  Mr.  Smith's  crime  was 
not  infamous,  nor  did  it  deferve  fuch  punifhment.    Holt,  whether  the  in- 
C.  J.  without  determining  this  point,  held,  that  Aaron  frmjr  arifct  from 
Smith  was  reftored  by  the  general  pardon  of  2  W.  &  M.%  **  crime  °* 
which  operated  by  way  of  reiteration,  and  made  him  a  {SaSjTQ^Viiie 
new  creature.  3  Lev.  427.     Vide  the  cafe  of  Chefier  verfus  ante  461, 514. 
Hawkins,  that  the  difability  flows  from  the  infamous  judg-  jJ'jo'i^Hoh" 
ment,  and  not  from  the  nature  of  the  crime  (a)  5  for  if  a  $9l  Ra/m.  74,' 
man  be  convicl  for  a  cheat,  and  adjudged  to  fland  in  the 
pillory,  he  cannot  be  a  witnefs ;  otherwife  if  he  be  not 
adjudged  to  fland  in  the  pillory      Alfo  they  held  the  in* 
famy  was  by  the  judgment  to  fland  in  the  pillory,  and  not 
from  the  actually  Handing  there,  and  that  he  was  difabled 
to  be  a  witnefs,  though  he  never  flood.     Notag  In  thefe 
cafes  the  difability  is  a  confequence,  and  the  pardon,  which 
makes  him  de  catero  a  new  creature,  difcharges  all  confe- 
quences,  dependencies,  U?c.     And  therefore,  in  the  cafe 
of  the  King  and  Weeden  Ford,  Mich.  12  W.  3.  2?.  if.,  the  The  king  m«? 
queflion  being,  Where  the  king  could  pardon  the  difabi-  P*rdon  *  frNfit* 
Jity,  and  where  not?  Holt,  C.J.  took  this  diflerence;  ^££n™J? 
where  the  difability  is  only  the  confequence  of  the  judg*  the  judgment, 
ment,  the  king  may  pardon  it ;  but  where  the  difability  is  othen^^w^ 
part  of  die  judgment  itfelf,  the  king's  pardon  will  not  take  hnhitcefet^ 
it  away  ;  therefore  if  a  man  be  convift  of  perjury  on  the  tute  pardon  will, 
(latute,  the  king's  pardon  will  not  reflore ;  for  it  is  not  a 
confequence!  but  part  of  the  judgment,  viz.  quod  impofte* 

{a)  It  is  now  fettled,  that  it  is  the  mer  editions  130.  laft  edition  357,    If 

infamy  of  the  crime,  and  not  the  nature  one  attainted  ortreafon  is  pardoned,  it 

or  mode  of  the  judgment,  that  renders  makes  him  a  good  witnefs,  5  M*d,  16. 

a  witnefs  incompetent ;  vide  poft.  pi.  3 .  though  before  the  pardon  he  would  not 

5  Mod.  13.1  If 'iff.  1 3,  Gilb.  R<v.  for-  be  fo.  \ 

Y  3  rum 
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rum  non  Jit  receptus  ut  tefl'u.  Vide  Co.  Ent.  368.  But  a 
pardon  by  a£t  of  parliament  will  reftore  him  in  that  cafe. 
r  #C  1  Q]/od  wta.  J%tt*re  of  a  perjury  at  common  law  ;  'and  if 
•i  ^9°  J  the  law  be  the  fame  $  for  there  the  duability  is  only  a  con- 
ference, and  not  part  of  the  judgment;  otherwife  if  a 
jury  be  conviS  in  an  attaint.  Raft.  86.  a. 

2.     Pitman  verfus  Maddox. 

[Hill.  II  Will.  3.     Coram  Hdt%  C.  J.     At  nifi  pnus  in  Mid- 
dlefex.     1  Ld.  Raym.  732.  S.  C.J 

Sc*H>*kaL.      TNDEBITJTUS  affumpfit  on  a  tailor's  bill ;  at  the 

tTjJotf of*T  tri?J>  mrmm  V  P"  Ho">  C#  J"  a  ^OP"1***  *M  flowed 
fcrvant's  band,  for  evidence,  it  being  proved  that  the  fervant  that  writ  the 
who  made  the     book  wa8  dead,  and  this  was  his  hand,  and  he  accuftomed 

SSadT  va^nte  *°  nm^t  *** cntr*cs »  aiM*  no  P*00* wa8  squired  of  the dc- 

aSi,  *Ss,  555.  livery  of  the  goods ;  and  the  Chief  Juftice  faid,  it  was  as 

*  M^fl'  9'  S00^  evidence  as  the  proof  of  a  witnefs's  hand  to  an  obli- 
ivSt!i5?.#  gation;  and  he  held,  that  though  the  ftatute  7  Jac*  %. 
6  Mod.  «#!•  c  1 2.  faya,  A  (hop-book  (hall  not  be  evidence  after  the 

*  ^\%%^  year,  &c.-f  that  it  is  not  of  itfclf  evidence  within  the 
ten.  1*9.  /***• 

3.  C.    Holt  19*.    VideB«y.K.P.  i8j. 

3.    Dominus  Rex  tw^rs  Ford. 

[Mich.  12  Will.  3.  B.  R.] 

Pnfoner having    Ti  PON  a  fpecial  commiflion  iflued  out  of  Chancery, 

^u£ft  to**™*  an  mqu5fition  was  takcn>  wnich  found,  that  Wtedon 

theefcipevoiun.  Ford  had  committed  five  voluntary  efcapes.  Fcrd  traverfed, 

ttry,  upon  tra-    and  upon  the  trial,  one  who  was  fuffercd  to  efcape,  but 

QuifitkMi^or'tiie  was  rcturnc<l  agam>  was  produced  to  be  a  witnefs :.  And 

.efficeagtinft  the  it  was  objected,  that  this  was  to  fave  his  own  bond  which 

gaoler.   Poft.     he  had  given  to  be  a  true  prifoner,  and  would  entitle  him 

^* **  to  an  a&ion  of  falfe  imprifonment  again  (I  the  marfhal,  and 

Vide  4  Bur.       compared  it  to  the  cafe  of  an  ufurious  bond.    Sed per  Cur. 

*u  The  bond  given  by  the  prifoner  is  a  collateral  matter  to  the 

efcape 5  and  the  confequence  of  his  evidence  as  to  that 

bond  is  not  material  to  di fable  his  being  a  witnefs  ;  and  it 

Is  not  like  the  cafe  of  ufury  ;  for  that  renders  the  bond 

void ;  and  this  is  a  matter  privately  tranfaded  between 

the  party  and  the  officer,  of  which  there  can  be  no  other 

evidence. 

2dly,  That  this  witnefs  was  convift  of  banetry,  and  the 
record  produced  \  but  the  judgment  was,  to  be  fined  500 
marks,  and  not  to  (land  in  the  pillory.    On  the  other  fide 

it 
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it  was  argued,  that  a  bare  conviftion  of  perjury  would  take  The  nature  of 
away  one's  evidence,  becaufe  it  is  an  infamous  crime ;  but  ^nrialon^not 
not  fo  of  barretry,  which  was  not  of  an  infamous  nature,  of  the  puoifli 
without  an  infamous  puniftiment,  as  the  pillory.     Curia  »ent,matosthe 
contra.  He  is  difabled  by  the  conviction,  for  it  is  not  the   "^1" .    Ide 
nature  ot  the  punifliment,  but  the  nature  of  the  crime  and  %  wlifon  18. 
conviction,  that  creates  the  infamy- 
Then  it  was  infifted,  that  he  was  pardoned  by  the  late        [  ^01  1 
general  pardon.     Et  per  Holt,  C.  J,    If  one  be  convict  of  Perjury,    vide 
perjury  upon  the  flatute  (a),  he  cannot  be  reftored  to  his  tnte  ^J*.514* 
credit  by  the  king's  pardon  :  for,  by  the  ftatutc,  it  is  part  of  J|f '  ,  Htwic 
(he  judgment  that  he  be  infamous  and  lofe  the  credit  of  p.Q.  cap  69. 
teftimony  ;  but  he  may  by  a  ftatute-pardon.    But  in  other 
cafes,  where  the  infamy  is  only  the  confequence  of  tha 
judgment,  the  king's  pardon  may  rcftore  the  party  to  his 
teftimony.     Held  upon  a  trial  at  bar. 

(a)  Othcrwife  where  coavid  on  an  indictment  at  common  law  $  3  Salt*  155. 

4.    Anonymous. 

[Patch.  13  W31.  3.  B.R.] 

f  F  a  witnefs  going  to  fea  be  by  rule  of  Court  examined  D^|J^_jflJ 
*     upon  interrogatories  before  a  judge,  and  the  trial  come  2tafe«?jud|ei 
pn  before  he  is  gone,  his  depofition  (hall  not  be  read,  but  becaufe  going 
he  mud  appear  j  for  the  rule  was  made  on  fuppofal  of  his  bey<£?  ***.' .??" 
^bfence.  be  in  England.    Vid*  ante  555,  *c.  ib.    B»U.  N. P,  %}$. 

5.  Inter  Oxenden  Ban  and  Peneriqe. 

[In  Cane.] 

A  Q^e^icn  was  m  Chancery,  Whether  a  legatee  could  Legates  maybe 

'  *   be  a  witnefs  againft  a  will  ?  Et  per  Cur.  upon  debate,  *  ^jf^y.^*'"* 

The  reafon  why  a  legatee  is  not  a  witnefs  for  the  will,  is  pi.  J#"         ** 

becaufe  he  is  pre  fumed  to  be  partial  in  fwearing  for  his 

own  intereft  :  But  the  legatee,  when  he  fwears  againft  the 

will,  fwears  againit  his  intereft,  and  fo  is  the  ftrongeft 

witnefs. 


(    *9*    ) 


r*»*54s,  QRorft*  in  Central* 


I.    South  vcrfus  Wood. 

[Mick,  5W.ftM.B.R.] 

TociflH.  T  IBEL in  {he  Spiritual  Court  for  thefe  words,  JT«v«r# 
Tj2ST!^^H   .         ***»*,  r^»/,  vboremafler,  ami  Jm  ef a ferjwrei of. 

Spiritual  Cowl,  davit-bitcb.  Sdby  moved  for  a  prohibition ;  and  all  the 
Vide  3  Lev.  17,  words  being  waived  but  the  word  whrtmm/ler,  he  urged, 
**i  "  *' ,37*  t^ut  **  vas  ^T  a  word  of  heat,  and  that  words  of  paflBoo 
3  Kct.  5V.  wcrc  n°t  defamatory,  being  regarded  by  the  hearers  no 
i  Lev.  1 1 6.       more  than  the  words  of  one  mm  compos,  or  mad ;  ir a  furor 

\lo.***  *  Holt)  C.  J.  To  fay  wboremafier  of  a  man  is  tlie  fame 

S.  c  Comb,     with  whore  of  a  woman,  which  is  an  eccleGaftical  flan- 
Mi.  Skin.  390.  der.     jEt  per  Selby,  The  reputation  of  a  man  is  not  fo 
Tuut*!°       nke;   but  the  Court  would  not  diftinguilh  them,  and 
1  Moil  s|*        therefore  denied  the  prohibition.    Hokt  C  J.  faid,   To 
call  a  man  cuckold  was  not  an  ecdefiaftical  dander,  but 
wittal  was  *,  for  it  imports  his  knowledge  and  confent  to 
his  wife's  adultery.     Vide  1  Sid.  248.     Cro.  Car.  339. 
l«»»»»»?bra-         Impudent  brazenfaced  Beliebub  are  not  fuable  in  the 
ttr^^foiWeV  Spiritual  Court,  for  they  import  paffion,  but  no  crime  nor. 
Comb.  *6,  %%,    difcredit  any  more  than  Devi/,  or  Prince  of  Darkncfs. 

2f    Coxetcr  vcrfus  Parfons. 

[Hill.  10  Will.  3.  B.  R.     1  Ld.  Raym.  423.  S.  C] 

Jlj^JJlJ^1"  TT\0£tor  Parfins  libelled  againft  Coxetcr  in  the  Spiritual 
Court  f!>r  wordi  Court,  for  faying  of  him,  be  tad  nofenfe,  was  a  dunce, 

charging  m  of-    and  a  blockhead  i  and  he  wondered  the  in/hop  would  lay  bis 

ibk'thae^ Vide  bands  uf>m  fuc^  afell<nv>  and  tba*  he  tyfrved  to  have  bis 

Fwrfl.  %\.  S.  C.  g°wn  pulled  over  his  cars :  And  a  prohibition  was  granted  j 

C»feB.R.*3i.  for  a  parfon  is  not  punifhable  in  the  Spiritual  Court  for 

Codb  a\         oe>ng  a  knave  or  a  blockhead,  more  than  another  man ;  and 

%  Roi.  295.        whereas  it  was  urged,  that  a  parfon  might  be  deprived 

for  want  of  learning ;  the  Chief  Juftice  faid,  If  that  bo 

the  cafe  he  mud  bring  his  action  at  law ;  for  that  was  a, 

temporal  damage.     And  a  prohibition  was  granted. 


(DOortwt  aftforiable  or  not  attionattt,  $93 

3.     Acebery  verfus  Barton* 

[Pafch.  4  Ann.  B.  R.] 

A  Woman  libelled  in  die  Ecelefiaftical  Court  againft  Wordatf  to*** 
**  another  for  thefc  words,  you  are  a  brandy  nofed whore,  tmeoce# 
you  Jtink  of  brandy :  Mx.Earle  moved  for  a  prohibition, 
jnfifting,  they  rather  charged  intemperance  than  incon-  Couyns,  Prohi- 
tinence.     Vide  2  Rp.  Ab.  296.  placito  15.  1  Jo.  44.  1  Cro.  bkion  °« «4»" ' 
no.    3  Keb.  334,  57  ,  581.    1  Sid.  433,    1  Mod.  23. 
3  Lev.  119.  2fa/  the  Court  denied  a  prohibition* 


ftftorfts  actionable  or  not  atftom 
dole. 


mm 


1.  Taflan  verfus  Rogers. 
[Mich.  iW,&M.  B.  R.] 

CASE  for  words  of  a  butcher,  on  a  colloquium  of  the  Wordi  «*  *  • 
cow  and  the  fle(h,  that  the  cow  died  with  calving,  per  JjjSjjJSh^ 
^iaw/  he  loft  fuch  and  fuch  ci}ftomers.  Verdift  and  judg-  fag,  per  qood  he 
merit  pro  quer.  in  the  Marjbalfea  ;  but  on  a  writ  of  error  ,oft  Wsc"J?"" 
it  was  reverfed  here ;  for  the  words  *rc  not  a&ionable  j  2te.c^ha6i. 
and  the  fpecial  damage  does  not  help  it ;  for  it  is  not  faid 
he  could  not  fell  the  reft  of  bis  cow,  but  that  he  loft 
fuftomers. 

2,  Byron  verfus  Elmes, 

[Mich.  8  WxD.  3.  B.  R.] 

I  N  cafe  for  words,  the  plaintiff  declared,  that  (he  being  charge  of  fomi. 
-■•  a  young  woman,  {\\c  defendant,  to  hinder  her  marriage,  J^bii^i&out 
faid,  what  did  you  go  to  Londoner,  but  to  drop  yourjlink  ?  fpecial  damage. 
She  went  to  London  loft  winter  to  lie  in,  and  to  my  know-  s-  c-  Comb. 
ledge  feveral  people  have  lain  with  her.    And  they  were  held  **£  uul  ul 
not  actionable;  for  it  is  not  having  a  baftard,  but  the  36.  *  1  Sid.  39  j! 
fornication  is  the  crime  here,  and  that  being  puniihable 
in  the  Spiritual  Court,  is  not  puniftiable  here  without  a        f  604. 1 
temporal  loft*    Having  a  baftard  was  never  actionable  be- 

fprc 
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fore  the  ftatute ;  nor  is  it  Gnce,  unlefs  the  parties  come 
within  the  penalty  of  the  ftatute,  which  is  only  when 
the  parifh  is  chargeable* 


3.     Anonymous. 

[Mich.  8  Will.  3.  B.  R.] 

Skehadifcaf-  f^ASE  for  thefc  words.  j£/  had  a  hajlard  cfnldt  and 
*£,'  teall^?  wdift  for  the  plaintiff;  and  the  Court  thought  them 
*>  not  appear  not  actionable,  according  to  Salter  and  Brown's  Cafes, 
that  was  charge.  Cro.  .  and  denied  Anne  Davits' s  Cafe,  4  Co.  16.  *. 

tvatu^r11^  ^  ^c  **  not  punifliable  at  common  law  in  the  king's  tem^ 
Coah.  1)7.  poral  courts  for  having  a  baftard;  nor  is  (he  punishable 
S.  c.  »9x.  by  18  FJiz.  unlefs  her  baftard  be  likely  to  become  charge-* 
aSM.*7t9»i.  able  to  the  parifli  5  the  ftatute  only  extends  to  fuch  bat- 
jRoi.  Abr/34,  tarda.  In  other  cafes  (he  is  only  punHbable  in  the  Spi* 
37 ,  jf.. Palmer  ritual  Court  for  whoring,  and  may  fue  there,  but  cannot 

fue  here  too ;  for  the  party  would  be  doubly  punifhed  by 

that  means.     Sed  adjournal vr. 


«9*< 


s.c.  5  Mo*  ^     Savage  vtrfus  Robery. 

[Pafch.  10  Wffl.  3.  B.  R.] 

cht^fpokeof  qpHE  plaintiff  declared,  that  he  was  a  trader,  and  the 
tiooaUe'without  defendant  (aid  of  him,  you  art  a  cheat,  and  have  been 

tayingacollo-     a  cheat  for  divers  years.     Upon  the  firlt  motion,  which 

SlT  It    was  Micb-  9  WUL  3*  *  *•  Hoit'  C#  J'  .hc,d,  the  word.s 
sSo/  Comber.  muft   be   underftood  of  his  way  of  living,  and  that  it 

»5*.  3Keb.  34.  needed  no  colloquium.     But  Pafch.  10  W.  3.  B.  R.     Mu- 

ItiT'io  62#     inta  GPwtone>  judgment  was  arretted  (a).  Fide  I  Vent.  1 17, 

3  Mod!°i'is.       263-  2  Saund.  307.  Jones  156.  Raym.  62,  169. 

Comyns,  A£ion 

for  Defamation,  ^   R    ^  $/r#  5^      /r^  $/r    ^   ,,5^ 

5.     How  t/ar^/j  Prion. 

[Mich.  1  Ann.  B.  R.    2  Ld.  Raym.  812.  S.  C] 

Do  not  vote  fcr   ^pHE  plaintiff  declared,  that  being  a  jufticeof  peace 
Taoob^ittd'f  *  and  deputy-lieutenant,  and  having  (erred  as  blight 

Mtfo  in  ***  °*  r*?  ^?ire  f°r  ^c  wm*T  °*  G/ouce/ler9  and  intending  to 
Prince  of  Wales  ftand  candidate  again  to  be  knight  of  the  (hire  for  the  faid 
deftro^ur'?-  count7>  ^  defendant  in  difcourfe  with  J.  S.  fpeaking  of 
.tion^ki^a  th?  pktotiff  and  his  (landing  candidate,  faid,  Do  not  vote 
juaiwof  peace  for  him  f  for  he  is  a  Jacobite,  and  for  hinging  in  the  Prince 
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of  Wales  and  Popery,  to  defiroj  our  nation.     Verdift  for  the  **  *«P«*y  li«u 
plaintifF,  and  entire  damages.  SwSwL^"6" 

In  arreft  of  judgment  it  was  objefted,  %  Mod.  »6. 

i  ft,  That  it  was  incertain  where  the  Prince  of  Wakt  3Le*.3o.  *■& 
fcould  be  brought  in.  ilt^fc 

*  2dly,  That  there  was  no  fuch  perlon,  and  the  Court  107.  Holt  65*. 
could  take  no  notice  of  him.  futil.  107.  S.C 

3dly,  He  might  mean  it  legally  by  aft  of  parliament,    *|K:  lJP*  • 

4thly,  He  is  not  charged  with  any  aft.  I  ^95  J 

5thly,  The  offices  recited  were  not  offices  of  profit. 
Sedper  Cur.  * 

1  it,  The  words  being  fpoken  with  refpeft  to  an  Eng- 
liftman,  therefore  the  bringing  in  muft  be  fuppofed  to  be 
into  England  ;  the  rather,  becaufe  it  is  faid  to  be,  to  de- 
ft roy  our  nation  ;  and  the  defendant  could  not  have  been 
found  guilty,  if  he  had  appeared  upon  trial  to  be  a  Dutch' 
man,  as  in  Cromwe/Ps  cafe,  Thou  art  a  murderer  ;  upon  evi- 
ence,  it  appeared  to  be  (poke  in  the  fenfe,  a  murderer  of 
horfes  ;  and  the  defendant  was  acquitted. 

adly,  We  will  take  notice  of  the  Prince,  of  Wales,  not 
as  really  fuch,  but  pretendedly  fuch,  being  mentioned  in 
afts  of  parliament ;  and  one  may  gain  a  name  by  reputa- 
tion, as  a  baitard  does  that  of  his  reputed  father. 

3dly,  We  cannot  fuppofe  he  can  mean  to  do  this 
fairly  \  but  if  he  does,  it  is  fcandal  \  for  the  king  and  go- 
vernment being  Proteftant,  it  is  good  reafon  for  them  to 
difplace  him,  as  not  fit  to  be  traded. 

4thly,  As  to  his  not  being  charged  with  any  aft,  in- 
cHmtion  and  principles  are  fufficient  without  an  aft. 
3  Lev.  90.  1  Brownlow  5.  March  4.  1  Ro.  86.  Ellifs 
cafe,  and  fo  was  Sir  Tbo.  Clargifs  cafe. 

5thly,  In  offices  of  profit,  words  that  impute  either  Inoficetof  pm. 
defeftof  under  (landing,  of  ability,  or  integrity,  are  aftion-  f^^jjj^^ 
able ;  but  in  thofe  of  credit,  words  that  impute  want  only  JjJJ  U^aOion- 
of  ability,  are  not  aft  ion  able,  as  of  a  juftice  of  the  peace:  able)  ochetwife 
He  a  juftice  of  peace!    He  is  an  aft,  and  a  beetle-headed  '^f^jJJJS. 
juftice :  Ratio  eft,  becaufe  a  man  cannot  help  his  want  of  698.*  do.Car.* 
ability,  as  he  may  his  want  of  honefty ;  otherwife  where  **3« 
words  impute  diflioneily  or  corruption ;  as  in  this  cafe,  vide  1  Str.  617. 
where  the  office  is  an  office  of  credit,  and  the  party  *W.*»y«": 
charged  with  inclinations  and  principles  which  (hew  him  J*' '  3 
unfit,  and  that  he  ought  to  be  removed,  which  is  a  dif- 
grace  (a). 

(")    Jodgment  for  the  plaintiff  affirmed  in  the  Hoofe  of  Lords,  7  Mod. 
My     I  Bro.P.  C.  97. 


6$s  ftttttw  afttonrtle  or  not  aftionoftlt* 

£.ch*  &  ^   Bakcr  w5^  ?icrcc- 

[Mich.  2  Ana.  B.  R.    a  Ld.  Raym.  959.  S.  C] 

Yon  ftole  my  XT  O  U  ^afc  wv  boxwood,  and  I  will  prove  it,  were  held  ac- 
wST^eitfac-  tionable,  for  they  tend  to  difgrace  the  plaintiff  with 

tiotJEe™  Vide"  aQ  imputation  of  felony,  and  may  be  fo  underftood.  Thefe 
ftm>  page  6*.  fort  of  anions  ftand  upon  their  own  bottom,  and  are  under 
j  ion?  i?*i%  no  *&  m^e9  but  ought  to  be  encouraged  to  prevent  breaking 
195,  fcc.  Poph.  the  peace.  Thou  *  art  a  thief,  and  haft  Jhlen  my  wood, 
in.  1  Mod. is.  are  a&ionablc,  there  is  no  difference  between  and  and  for. 
cloTte^o,  %f  To  fay  a  man  has  the  pox,  is  not  aaionablc  ;  but  to  fay 
43,  g,  31a,  13!  farther,  and  got  it  of  a  yellow-haired  wench  in  MoorfieUs* 
»)i>  s'>  44*.  are  a&ionable  *  not  that  the  intendment  is  neceflary  that 
i^Lel.  *05.,8f"  hc  mcant  ^  French-pox,  but  the  fenfe  leaned  that  way, 

I  Sid.  3*4.   3  Let,  166.   Hob.  305.   All.  ii,  coa.'  Cro.  Jac  430. 

*[696] 

7.  Graves  verfits  Blanches 

[Pafch.  3  Ann.  B.  R  ] 

f«4Co.i7,&c.  ACTION  for  thefe  words,  She  is  a  whore,  and  had  4 
s'c'iv" ,48#  k$ard  by  her  father's  apprentice*,  judgment  was  ar- 

jSid.  396^" 4"  *efted.   The  Court  faid  they  could  not  overthrow  fo  many 
Hob.  256.        authorities.    The  reafon  of  the  law  is,  that  fornication 
Andjet£36*6     is  a  fpiritual  offence  ;  and  no  a&ion  lay  at  common  law 
ewt  37  *    for  what  the  common  law  took  no  notice  of,  without  %e«* 
cial  damage.  •** 

8.  Walmflcy  verfus  Ruflel. 

[Trin.  3  Ann.  B.R.] 


( your  I  N  cafe  for  words,  the  plaintiff*  in  his  declaration  (hewed* 
J.,or     **   that  he  was  chancellor  to  the  bifhop,  and  flood  for 


There  goes  3 
rare  chancellor 

neflis  tTfwear     parliament-man,  and  the  defendant  to  defame  him  faid, 

agtinft  the  par-    There  goes  your  rare  chancellor  to  fuborn  witnejfes  to  fwear 

ab"fa%idf,0n   *&**'$  theparfon.     Powys  and  Gould,  Juftices,  held  them 

3  Lev.  1 66*.       a&ionable,  becaufe  they  touched  him  in  his  office,  and 

1  Co.  55, 16.     fuborping  is  to  be  taken  in  medam  partem  \  and  the  word? 

S.C.  6  Mod.     wcrc  thc  fai(er  if  there  was  no  perjury,  or  fwearing.    Vide 

3  Cro.  93.     I  Lev.  118,  180.    1  Cro.  14,  15,  190.    Hard. 

Vide  1R0I.  5f.  103,  501.    Mo.  243.    I  Vent.  20.    I  Ho.  79,     Holt,  CJ. 

and  Powell,  J.  contra,  To  fay,  a  man  is  forfworn  is  not 

adionable  ;  a  fortiori,  to  fay  one  fubonied  another  to  for- 

fwear :  Suborning  is  not  a  crime  of  itfelf,  but  as  it  relates 

to  perjury,  and  there  cannot  be  a  fubornation  of  perjury 

or  fwearing,  but  where  there  is  perjury  and  fwearing. 

Here 


motto*  afttonatrte  oc  not  aftionabfet  C96 

Here  is  nothing  faid  that  relates  to  his  office,  or  touches 
it;  there  goes  your rare  chancellor,  is  only  a  defcriptionofthe 
perfon. 

o.     Turner  Qcrfits  Ogden*  s.  c.  6  Mod. 

*  °  104.  Holt  40. 

[Hill.  3  Ann.  B.R.] 

CT>H  OU  art  one  of  thofe  thatjlole  my  Lord  Shaftefoury'x  Words  fubjecV 
*     deer;  held  not  aaionablc*  for  though  imprifortment  l^"*1^^ 

■  %  •£%  •  !*■*»  vt  1        r\     t      v      ID€I1C  IDty  DOC  DC 

be  the  pumihment  in  thole  cafes,  yet  per  Holt,  C.  J.  It  taionabie,  u»- 
Is  not  a  fcandakms  punifiunent.    A  man  may  be  fined  and  lcf*  fcandakm*. 
imprifoned  in  trefpafs  i  for  there  mud  not  only  be  im-  JtJte w.' 
prifonment,  but  an  infamous  punifliment ;  it  is  true,  call-  1  w  196. 
ing  Paptfi  has  been  held  a&ionable,  but  that  was  only  *  Jjgt  **5« 


in  iefpc£  of  the  times.  y^*& 

31.   Cro.  Etti.  197. 

10.    Speed  vtrfus  Perry*  [  697  ] 

[Triii.  4  Ann.  B.  R.    2  Ld.  Raym.  1185.  S.  C] 

CASE  for  thefe  words,  Tou  are  a  rafcal,  and  a  villain.  In  VbcJubiU 
you  have  forgot  f nee  you  lived  in  the  Black-bull  yard  s  JW*  ,0Ub^M 
there  you  could  procure  broad  money  for  gold,  and  clip  it  when  Soney'for  gold, 
you  had  fo  done,    and  then  the  Jbears  could  go*     Serjeant  and  clip  it  j  hdd 
Darnell  moved  in  arreft  of  judgment,  becaufe  the  words  ^imKJtlHt^, 
imputed  no  a&,  but  a  power  only.     Sed  per  Cur.  Where       *«l<»t» €- 
the  matter  imputed  is  confined  to  a  particular  place,  ax 
you  could  in  fuch  a  place,  they  muft  be  underftood  to  imply 
an  a£t ;  for  a  power  is  the  fame  in  all  places.  And  Powell 
cited  the  cafe  of  Home  and  Powell,  Trim.  12  Will.  3. 
C.  B,     Tou  may  well  fpend  money  at  law,  for  you  can  com 
money  out  of  halfpence  and  farthtngs,    which  was  held  to 
import  an  aft  done,  becaufe  by  a  bare  power  he  could 
never  be  able  to  fpend  money  at  law \  and  the  Court  de» 
nied.     I  Ro.  7a.  placito  9.  (a) 

(*)  Vide  Peake  v.  Oldham*  Cvwf.  275, 


(    «97    ) 

t$ot&*  inDttf able  ait*  nottn&fcf* 
able. 


i.     Domina  Regina  w/ySr/  Langley. 

[Hill.  2  Aim.  B.R.    2  Ld.  Raym.  1029.  S.C.] 


Words 
dcr 


rfsbf  fltn-    INDICTMENT  for  faying  to  the  mayor  of  &•$£ 
fpokmof  t   1    ^^  7^  Mr.  Major,  lean  tut  *  fart  for  yovj  and 

di^T***-  at  another  da7  *  r<* «"  •  r*g«*  *»*  *  **/***-    On  de- 
wifeifwritttn.   murrer,  Mr.  Ward  argued,  they  were  not  fpoken  white 

s°cb"fi  Mod "   **c  was  *n  ^e  cxccut*on  °f  his  office,  and  that  du$  i»  no 
114/  sSalk*.    offence  indi&able.    Vide  1  Ro.Rep.  79.   11  Co.  95.  3  Cr*. 
190.  Holt  654.  78,  689.    Mo.  247.  1  Vent.  16.     PiiSr  cont.    1  Cro.  503* 
Vide  Str.  41a     ^    2Buf/l.  139,140.    3  Afa/.  1 39.     Ha//,  C.  J.  Thefe 
words  are  not  indi&able,  for  the  mayor  Was  not  in  exe- 
cution of  his  office  nor  a  patent  officer.     It  might  be 
more  doubtful  if  the  words  were  of  a  patent  officer ;  for 
T  698  J       then  it  is  an  afperfion  to  the  queen  and  government  that 
employs  him.    Here  it  does  not  appear  the  mayor  was  a 

S°  "ike  of  peace  *   at  kail  not  by  commiffion  .from  the 
g ;  yet  if  thefe  words  had  been  written,  an  indi&ment 
Cfemfe  Jtverbo-  would  have  lain.     Vide  l  Sid.  270.  1  Leu.  139.     Et  per 
"itaffSf0"  ****  Cttri4"">  Words  that  direftly  tend  to  the  breach  of 
rommiffioiMrf    *c  P*»cc,  »»  if  one  man  challenge  another,  are  indi£U 
oyer  and  terml-  able  ;  and  the  com  million  of  oyer  and  terminer  ie  propala- 
a*r,whit  it  refers  twitus  verborum,  is  to  be  con  ft  rued  of  words  ag?inft  the 
government,  atfcandalum  tnagnatum,  &c.     But  for  thefe 
petit  offences,  which  are  contra  boms  mores,  the  law  has  an- 
other provifion,  by  requiring  furety  for  the  peace  and  good 
behaviour ;  in  default  whereof  the  magi  (Irate  may  com- 
mit him,  when  fpoken  out  of  court ;  and  when  in  court, 
then  the  magiftrate  may  proceed  fummarily  againft  him, 
and  fine  him  for  the  contempt  (a).     Quaflied. 

(a)  Or  commit  him,  7  Mod.  29.  3  Salt.  198.  fVocd's  Injt.  447, 486.  1 1  Co.  43. 

vide  do.  cm.        2.     Domina  Reg'ma  verfus  Wrightfon* 


[Pafch.  7  Ann.   B.  R.] 


of  •  juf-  T  N  D I CT  ME  NT  for  faying  of  Sir  Rowland  Gwyn% 
*ace:He  *    who  was  a  juftice  of  peace,  in  difcourfe  concerning 
isafool,  an  aft,  a  warrant  made  by  him,.  Sir  -Rowland  Gwyn  is  a  fool,  an 
and  knows  no '  afii  af*d  <*  coxcomb,  for  making  fucb  a  warrant  >  and  he  knows 


Words 

ticeofprao 


»o  mere  than  a  flickhill%  held  naught  on  derilurrer.    The  ")0Tt  *}**  »  . 
X^ourt  held,  that  here  was  a  breach  of  good  manners,  and  dJa£Jf '  JJJ| m" 
he  might  be  bound  to  the  good  behaviour ;  but  here  was  oufe  to'bind  to 
no  indi&able  offence.     The  counfei  urged,  that  though  the  8°<£  beh*vU 
words  fpoken  of  a  magiftrate  in  the  execution  of  his  office,  ™*  If  Slj^' 
might  be  in  did  able  as  a  matter  that  difturbs  the  public  240,6,  4*4*  jt 
peace ;  yet  not  when  it  refers  to  feme  particular  aft.  Vide  557»  3-  s.  c. 
2  -O.494.  ifo/f.  131.  1  Cr*.  362.  3  Mod.  139.     1  TV»/.  Hoft  354/Aine 
169.     And  Domina  Re  gin  a  verfus  Soley,   Mich.   /{Ann.  695. 
B.  R.  who  was  indifted  for  thefe  words,  He  is  not  fit  to  be  vide  Str.  4*ct 
ajnjiice  ;  for  if  a  man  is  before  him,  be  will  give  it  right  or  1-158. 
wrong  where  lis  affeBion  is;  and  rilled  the  indictment  lay 
not.     Et  per  Holt,  C.  J.  To  fay,  ajujlice  is  a  fool9  dr  ah 
aft,  or  a  coxcomb,  or  a  blockhead,  or  a  bufflebead,  h  riot  in- 
dictable ;  quodfuit  conceffl  per  Powell.    Vide  2  Ro.  Rep.  7  S. 
4  Inf.  181. 


rcartt.  vf699] 

Vide  ante  Man- 


damas,  Reple- 
vin, Retorna. 
Hob.  83. 


1.  Touching  c^.  ;;,%:  el. 

164.  *  176  to 


S.C.  iSafe 

48. 

[Mich.  12  Will.  3.  B.  R.     Vide  title  Amendment.]  *«7 

T  N  all  continued  writs  the  alias  mud  be  tefted  the  day  State  Triaii  €59 
**    the  former  was  returnable*     Vide  ante  554.  *°  706' 

2.        Dominus   Rex   verfus   The   May 05  of 
Hertford, 

[Mich.  11  Will.  3.  B.  R.] 

INFORMATION  in  nature  of  a  quo  warranto ;  a  Procefs  cut  of 
*     venire  iflued  returnable  in  Eqfter-term,  and  a  dtfiringas  ***  Crown-Wice 
in  Trinity,  and  an  alias  diftringas  fifteen  days  from  the  tejle  ^in  £££ 
the  fame  Trinity  term  :  It  was  objefted,  that  this  was  ir-  dayi,  except  of 
regular,  for  that  all  procefs  on  the  crown  fide  is  returnable  ^^VJ*, which 
de  termino  in  ttrminum,  and  not  in  fifteen  days,  and  the  ^  \n  tJLfoJm. 
precedents  are  fo :  It  was  anfwered,  that  procefs  of  out- 
lawry was  the  only  procefs  returnable  de  termino  h  termi- 
ni* m.     Vide  2  Inf.  550.   1  Inf.  134.  9  Co.  1 19.  b.   [Notes 
Thefe  authorities  are  general,  and  make  no  diftin&iori.]  Q°o*4  the  pro-; 
Holt,  C  J.  faid,  There  was  no  queftion  but  the  moctb  J?1},  Tid0e  * "' 
'3  might  edition. 


SBrfo 

tmght  be  foed  out  returnable  in  fifteen  days ;  and  Sir  &a* 
tmutl  AJhj  reported  the  pra&icc  according  to  this  direr* 
fity. 

tc.  Aatt4Ji,  £%    ttominus  Res  verfus  The  Mayor,  fit.  of 

Abingdon* 

[Pilch,    is  WH1.  3.  B.  R.     1  Ld.  Ravin.  559.  S.  C] 

WA  of  nMDda-    K  Mandamus  was  dire&ed  jbrofo  CourUen  majoti,  Mls- 
SSsSuJdL1*  ™/f  ^  omnibus prutcipaJlbus  burgenfibuskurgidtAbing- 

pcrJons  who  ««  ^**>  who  by  the  confutation  were  to  chufe  the  mayor  out 
Cfetbeaa.      of  fuchperions  as  fliould  be  propofed  by  the  Commonalty, 
20^Ic£bj,4t"  commanding  them  to  chufe  accordingly.    It  was  objected 
to  the  writ,  that  it  was  mifdire&ed ;  for  that  this  was  but 
Vide  St*.  55,     a  part  of  the  corporation,  viz.  chief  burgef&s ;  whereas 
*g^yj^»   the  natne  of  the  corporation  was,  mayor,  bailiffs,  andbur- 
""     '  gefles ;  and  it  was  urged  that  pcrfbns  conftituting  a  cor- 
poration could  be  confidered  but  in  one  of  thefe  two  ca- 
pacities, vrx.  their  corporate  or  their  natural ;  and  that  die 
writ  muft  be  directed  to  them,  either  by  their  names,  or 
as  a  corporation  i  and  they  cited  Holfs  cafe,  2  Jones  C2. 
in  point*     Holt%  C.  J.  fatd,  That  cafe  was  not  law ;  mat 
Serjeant  Pemberton,  Sir  William  Jones%  and  all  the  learned 
part  of  the  bar,  wondered  at  the  refolution  :  And  though 
it  fhould  be  true,  that  a  mandatory  writ  might  be  directed 
to  the  whole  corporation,  yet  it  could  not  be  neceflary  H 
fliould  be  directed  to  more  than  thofe,  or  that  part  of  the 
corporation  that  was  concerned  in  the  execution  of  the 
thing  required  ;  for  it  is  not  in  the  power  of  others  to  put 
the  command  of  the  writ  in  execution:  And  the  writ  was 
held  good. 

LyrW-  4-     Shirley  verfus  Wright. 

1*1.  f.  6.  Aau 

S73.  [Trin.  1  Ann.  B.R.    2  Ld.Rayiri.  775.  S.  C.J 


[700] 


Writ  of  execu- 
tion returnable 


T  N  debt  for  an  efcapc  of  one  taken  upon  a  ca.  fa.  which 

*    appeared  to  be  returnable  the  term  next  but  one  after 

the  telle,  is  weU>  the  tefte%  fo  that  a  term  intervened.  After  a  verdict  for 
proceft,  thc  plaintiff,  it  was  moved  in  arreft  of  judgment,  that  th* 
writ  was  merely  void,  and  confequently  there  could  be  no 
efcapc,  and  the  fheriff  did  well  to  let  him  go  \  and  3  Cro< 
468.  was  cited  as  a  cafe  in  point.  On  the  other  fide,  to 
fhew  that  a  writ  may  be  faulty,  and  yet  not  void,  were 
cited  Popb.  271.  Dy.  67,  175.  21  H.  7.  16.  Sty.  339- 
I  Ro.  242.  3  Cro.  188.  Mo.  274.  1  Cro.  271. 2  Buljl.  256. 
X  Ro.  Rep.  432.  Per  Hoftt  C.  J.  Efcapc  lies  agalnfk  the 
fheriff;  and  there  is  a  difference  between  a<r/£torinmean 

procefs* 


procefs,  and  a  capias  in  execution  :  In  mean  procefs,  if  i 
term  be  omitted  the  writ  is  void  in  all  a£bions  perfonal  (a)i 
and  the  (herifF  (hall  not  be  charged ;  for  the  caufe  is  dis- 
continued and  out  of  court  by  the  intermiffion ;  and  by  not 
having  a  day  in  court  by  the  return  of  the  writ  as  he 
ought,  the  party  may  be  at  great  prejudice  by  reafon  of 
the  imprifonment  in  the  mean  time. 

But  in  executions,  a  fa. fa.  omitting  a  term,  is  not  void ;  1  U?.  254. 
for  the  party  is  not  to  have  a  day  in  court ;  his  caufe  is  at  » Saund.  161, 
an  end,  and, he  mult  be  in  prifon,  whether  the  writ  bere^  Writ  bearing09* 
turned,  or  not ;  nor  is  it  neceflary  it  fhould  be  returned,  tefte  out  of  term 
Per  Curiam.     The  plaintiff  had  judgment,  ttifi,  &c.  ^eriff  ii^tea- 

And  in  the  fame  cafe,  Holt,  C.  J.  (aid,  If  a  writ  of  exe-  aJ£      J 
cution  bear  tefte  out  of  term,  the  flieriff  is  judicable,  and 
yet  fhall  not  be  liable  to  an  a&ion  of  efcape,  for  it  is  a 
void  writ.- 

(«)  R.  ac.  Par/ons  v.  LlyJ,  2  Bl.  Rep,  846.  3  Wilf.  341. 

5.     Helliot  verfus  Selby.  [  701  1 

[Trin.  2  Ann.  B.  R.     2  Ld,  Raym.  902.  S.  C.j 


I 


N  replevin  the  declaration  was,  that  the  defendants  fum+  Defendant  can- 
moniti  fuerunt  ad  refpondend.  de  placito  caption  is  te*  injujla  not  take  ad  van  - 
detentions  averiarum  ipfius,  &c.     The  defendant  avowed,  jj!®^0 [gn^ ™- 
and  the  plaintiff  pleaded  in  bar,  and  the  defendant  made  a  citaJ,  but  upon 
naughty  rejoinder,  upon  which  it  was  demurred.     And  oyer  or  cenio- 
now  Weld  took  exception  to  the  original,  that  it  was  r.on-  """  £'*  ante 
fenfe,  and  that  there  was  no  fuch  word  as  averiarum.  Holt,  6  Mod/iS.  S.C. 
C.  J.    If  the  original  had  been  averiarum,  it  had  been  3 SaUc-  355- 
naught ;  but  this  is  only  a  recital  of  an  original,  and  the 
Court  will  not  judge  upon  a  recital ;  but  the  way  to  take 
advantage  is,  to  crave  oyer ;  for  this  recital  is  only  a  fhort 
intimation  to  the  Court  of  what  the  kind  of  the  plea  is* 
Powell,  J.  A  replevin  may  be  by  plaint  in  the  county,  as  vide  H.  Bl. 
well  as  by  original  here,  becaufe  it  is  fummonitus.     And  if  *5°*  *tr«  *aS« 
this  cafe  had  been  here  by  error  out  of  the  Common  Pleas, 
in  which  cafe  the  plaintiff  could  not  have  taken  advantage 
of  this  fault  by  (a)  oyer,  then  he  mud  have  alleged  diminu- 
tion and  prayed  a  certiorari;  and  if  the  original  returned  had 
been  fo,  the  Court  would  have  reverfed  the  judgmen-.. 

(a)  Query  if  it  fhould  not  be  cc  without  tyerl" 


Vol.  II. 
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6.    Domina  Regina  verfus  The  Mayor,  &JV. 
of  Hereford. 

[Trift.  4  Ami.  B.  R.] 

Writ  of  mandt.  /I  Mandamus  to  admit  one  to  the  office  of  town-ckri 
?^8rhoth°«W  was  dircaed  to  the  mayor  and  aldermen  of  Here- 

pcrfonswhoaw  ford  i  and  Mr  Eyres  urged  the  writ  ought  to  be  directed 
to  du  the  aa.  to  the  body  politic,  in  whom  the  inheritance  of  the  fran- 
4-j°]&^qc]lf  *kife  wa*>  fy  ^ie  name  °f  incorporation,  and  that  was, 
yi.  3.  Mod',  mayor,  aldermen,  and  citizens ;  and  indeed  the  writ  was 
?? 'P'  "a9*  returnca*  by  the  mayor,  aldermen,  and  citizen*  in  this 
309  Rep  AQ^cafe,  and  cited  3  Bulft.  190.  Halt,  C.  J.  denied  that  cafe,. 
18S.  vide  Str.  and  faid,  it  is  enough  to  direct  the  writ  to  thofe  that  are 
55-  to  execute  the  writ,  or  do  the  thing  required :  Then  it 

appeared  the  mayor  only  was  to  admit;  whereas  the  writ 
was  directed  to  the  mayor  and  aldermen  5  and  Holt,  C.  J. 
thought  the  word  akiermen  was  furplufage,  and  the  writ 
well  enough  ;  Powell9  J.  contra.  Writs  ought  to  be  directed 
to  thofe,  and  to  thofe  only  that  are  to  obey  the  writ : 
How  will  people  know  who  are  to  obey  the  writ,  if  the 
direction  is  mfignificant  or  immaterial  f  If  a  writ  be  di- 
rected to  the  coroneT  and  {heriff,  where  it  ought  to  be  to 
one  only,  it  is  naught :  Potvys  and  Gouldy  Juftkes,  agreed* 
and  the  writ  was  qua&ed. 


[702] 


7.     Anonymous. 

[Trin.    13  Ann.  In  Cane] 


Ke  exeat 
JHim  to 


it  reg-  ^     A  Art*  exeat  regnum  was  granted  to  ftay  the  defendant 
to^scof  '*  ^rom  8°'lll8  t0  Scotland ;  for  though  that  is  not  out  of 

fa°ndgfin°ce  the      tne  kingdom,  yet  it  is  out  of  the  reach  of  the  procefo  of 
Union,    of  ne  this  Court,  and  within  the  fame  miichief  (a). 

exeat  regnum, 

Ice  2  Inft.  54.    4  Mod.  179.    ^  Mod.  127, 169.  2  Show.  127,  &c.     1  Chan.  Caf.  ite,  116. 

a  Chan-  Cat*.  245.     Of  hejn>ne  replegiando's  Sc  withernam  J,   vide  tit.  Replevin      Vide  ante- 
581.     Fare  A.  9. 

Note  ;  A  nvrit  of  covenant  h  not  amendable  either  by  com~ 
moti  law  or  byjlatute* "  I  Salk.  53. 

(«)    The  condit-rr  of  the  recog-  not  be  granted  except  on  bill  filed,  ex 

uizince  (hall   be,   that  he  docs  not  go  parte  Brunktr,    3    Jtk.    312.       idly, 

o«it  of  the  1  calm  or  to  Scot/ami,  1  7\  That  it  (hall  not  iffue  on  a  mere  legal 

Hrms.  263.  S.  C.     Mr.  Cox  has  added  demand  for  which  the  defendant  might 

a  note  to  that  report,  by  the  name  of  have  been  holden   to   bail,    ex  parte 

Doncs  cafe,  of  which  the  following  is  a  Brunktr,  ubi  Jupra  ;  Anon.  2  Jtk.  2 10. 

copy:—"  With  refped  to  this  writ,  it  Pearne  v.  Lijlc,  Ambler  76.;  Atkinjon 

has  been  determined,  ifr,  That  it  can-  v.  Leonard,  3  Bro.  Cb.  218.;  but  from 

tho 


CBrit 

the  laft-mentioned  cafe  it  feema  that 
it  (hall  ifTue  where  the  courts  of  law 
and  equity  have  concurrent  jurifdic- 
tion.  it  may  alfo  ifTue  at  the  inftance 
of  a  wife  who  is  fuing  for  alimony  in 
the  Spiritual  Court,  becaufe  that  Court 
cannot  hold  to  baij,  Sir  J.  Smitb/bn's 
cafe,  2  Vent.  345. ;  Read  v.  Read, 
1  Chan*  Ca.  115.;  Anon.  2  Atk.  210. ; 
Pearnt  v.  L ifle%  ubifufra.  jdly,  The 
demand  mud  be  certain  in  its  nature, 
Anon.  1  Atk.  521.  ;  Anon.  1  Bro.  Cb. 
376.  4-thly,  That  in  general  the  ap- 
plication mufl  be  fupported  by  an  affi- 
davit fvvearing  poficively  to  the  debt, 
Rice  v.  Guakier,  3  Atk.  CO  I.  ;  jfnott. 
%  Vex.  489. ;  but  on  bill  for  an  ac- 
count, it  is  fuflkient  for  the  plaintiff  to 
fwear  to  the  balance  at  to  his  belief, 
fLice  v.  Gualtier,  ubi  fnpra.  Where 
the  demand  is  again  ft  an  adminiftrator, 
&c,  the  plaintiff  fhould  alfo  fwear  to 
>)is  belief  of  affets  come  to  the  icfpni- 
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r  ant's  hands,  Anon.  2  Fezeytfg.  $ih\y, 
This  writ  may  ifTue  againft  a  feme  co- 
vert executrix,  whofe  hufband  is  out 
of  the  jurifdidtton,  Jerningbam  v.  Qlafs% 
3  Atk*  409.,  and  Ambler  62.  S.  C  ; 
and  Moor  v.  Mellijh,  therein  cited. 
6thly,  But  as  the  real  object  of  the 
writ,  when  applied  to  private  concerns, 
is  to  compel  the  defendant  to  abide  the 
event  of  the  fuit,  the  Court  always  in- 
clines to  discharge  the  writ  upon  fuch 
fecurxty  being  given,  Baker  v.  Duma- 
refqut,  z  Atk*  66.;  Jerningham  v. 
Giafs,  ubi  /up. ;  Robert/on  v.  fVilkii, 
Arnb.   177. ;  At  kin/on  v.  Leonard,  ubi 

fupra.  Whether  the  writ  (hall  iiTue 
againft  a  foreigner  or  perfon  ufually 
refidect  out  of  the  jurifoiction,  in  re- 
fpeft  of  a  demand  which  originated 
abroad,  and  is  there  fuable,  vidt  Piarng 
v.  Lijle,  Robert/on  v.  Wilkie,  and  Aim 
kin/an  v.  1*40 nor d%  ubjfufrq* 


Z  a 
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l&leatfngg  to  tl;r  Cafe& 


Ssffc.  fo.  *Mod. 
jo.  Comb.  3,33. 
3  Salic.  XS4. 
CaCta  R.  R.  73. 
Holt  7.  S  C. 


Acoutrtonthe 
tfuflum  of  the 
irAim  again  ft  a 
•uinraon  carrier. 


of  the  Term  of  Eafter  in  the  Seventh  Tear 
of  the  Reign  tf our  Lord  William  the  Thirdy 
now  King  of  Enghnd,  &Y.  RolL  242. 

Sir  John  Dalftoa  againfi  Jan/on* 
[3  Ld.  Ray m.  Entries,  115.  S.  C] 

Lon Jetty  «  T>E  it  remembered,  Thar  heretofore,  to  wity 
tawit.  "  -"  in  Hilary  term  laft  part,  before  the  lord  the 
M  king,  at  Weflminfter^  came  Sir  ^gA/j  Daf/lon>  knight  an  <f 
"  baronet,  by  John  Pratt  hi*  attorney,,  and  brought  into 
€€  the  court  of  our  faid  lord  the  king,  then  there r  his  cer- 
<c  tain  bill  agai»ft  Jojbua  Janfovy  a  common  carrier,  ii> 
H  the  cuftody  of  the  marina),  CjV.,  of  a  plea  of  trefpafe 
*  upon  the  cafe,,  and  there  are  pledges  of  profecuting,  to 
H  wit,  John  Roe  and  Richard  Doe,  which  (aid  bill  follow- 
••  erh  rn  thefe  words,  to  wit,  London,  to  wit,  Sir  John 
ff  Daffion>  knight  and  baronet*  complains  of  Jofhua  Jan- 
"  foti,  a  common  carrier,  i«  the  cuftody  of  the  marfhal 
"  of  the  Marfnalfea  of  our  lord  the  king,  before  the  king 
ts  hi mfelf  being,  for  that,  to  wit,  That  whereas  the  faid 
c<  J0J^liay  on  l^e  fifteenth  day  of  Starchy  in  the  year  of 
"  our  Lord  one  thoufand  fix  hundred  and  ninety-three* 
«;  and  long  before,  and  ever  fince,  has  been  and  Itill  is  a 
*c  common  carrier  of  goods  and  chatte  • ,  and  for  his  pro- 
"  fit  ufed  to  bear  and  carry  the  goods  and  chattels  of  all 
"  perfons  whatfoever  requiring  fuch  carriage,  from  Wale- 
u  field  in  the  county  of  Torh  to  London,  and  from  London 
"  aforefaid  to  Wakefield  aforefaid,  throughout  all  the  faid 
f<  time  for  the  reward  to  be  had  for  the  fame.  And 
"  whereas  by  the  law  and  cuftom  of  this  realm  of  Etig- 
"  land)  every  common  carrier  of  goods  and  chattels,  who 
"  receives  goods  and  chattels  fo  to  be  carried,  is  obliged 
"  to  prcferve  and  carry  the  fame  without  any  diminution 
"  or  lofs,  fo  that  by  the  default  of  fuch  common  carrier 
"  or  his  fervant,  no  damage  may  any  ways  happen  there- 
"  unto.  And  whereas  the  faid  Sir  John,  on  the  faid  fix- 
"  teenth  day  of  March  in  the  year  of  our  Lord  one  thou- 
f*  fand  fix  hundred  and  ninety-three  abovefaid,  at  London 
u  aforeiaij,  to  wit,  in  die  parifli  of  Saint  Mary  le  Bow  in 
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<x  the  ward  of  Cheapo  was  pofTefled  of  the  following  goods 

4t  and  chattels,  to  wit,  of  one  deal  box,  and  one  hundred 

<c  pieces  of  golden  coin  called  guineas,  of  lawful  Englijh         \  70A 1 

<c  money,  as  of  his  proper  goods  and  chattels  :  And  the 

€C  faid  Sir  John  being  fo  pofleffed  on  the  faid  fixteenth  day 

u  of  March  one  thoufand  fix  hundred  and  ninety-three 

<c  aforefaid,  at  London  aforefaid,  to  wit,  in  the  parifl)  and 

<c  ward  aforefaid,  delivered  the  faid  box  with  the  did  one 

"  hundred  pieces  of  golden  coin  being  in  the  fame,  to  the 

€<  faid  Jojbua,  to  carry  the  fame  fafely  and  fecurely  for 

€t  hire  from  London  aforefaid  to  Wakefield  aforefaid,  in  ibe 

€C  county  of  Tork  aforefaid,  and  there  deiivtr  the  fame  to 

*'  the  aforefaid  Sir  John  :  And  the  aforefaid  Jo/hua  then 

<l  and  there  received  and  had  the  faid  box,  and  the  faid 

4<  one  hundred  pieces  of  gold  in  the  fame  being,  to  carry 

"  and  deliver  in  manner  aforefaid :  Neverthclefs  the  faid 

€i  J°filta  natn  not  at  any  time  hitherto  delivered  the  faid 

€t  box  with  the   faid  one  hundred  pieces  of  gold  in  the 

u  fame  being,  to  the  faid  Sir  John,  but  the  faid  box,  and 

u  the  faid  one  hundred  pieces  of  gold  coin  in  the  fame  be- 

€*  ing,  afterwards,    to  wit,    on  the  feventeeuth  day   of 

"  March  in  the  year  of  our  Lord  one  thoufand  fix  hundred 

€€  ninety  and  three  aforefaid,  at  London  aforefaid,  in  the 

u  pariQi  and  ward  aforefaid,  for  want  of  the  fafc  keeping 

4<  thereof  by  the  faid  Jojbua,  were  deftroyedand  loft. 

u  And  whereas  alfo,  on  the  faid  fixteenth  day  of  March  Trow  bid  in 
u  in  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety  the  f*?*^1* 
"  and  three  abovefaid,  at  London  aforefaid,  to  wit,  in  the  JVufon^iV- 
u  parifh  and  ward  aforefaid,  the  faid  Sir  John  was  poiTefled  contr*. 
u  of  the  other  goods  following,  to  wit,  of  one  deal  box 
4<  and  one  hundred  pieces  of  golden  coin  called  guineas,  of 
41  lawful  Englijh  money,  as  of  his  proper  goods  and  chat- 
t€  tels,  and  being  fo  poffefled,  the  faid  Sir  John  afterwards, 
€f  to  wit,  the  fame  fixteenth  day  of  March,  in  the  year  of 
"  our  Lord  one  thoufand  fix  hundred  ninety  and  three 
"  aforefaid,  at  London  aforefaid,  in  the  parilh  and  ward 
"  aforefaid,  cafually  loft  thofe  goods  and  chattels  out  of 
C€  his  hands  and  pofTefhon,  which  faid  goods  and  chattels 
"  afterwards,  to  wit,  the  fame  fixteenth  day  of  March, 
"  in  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety 
*<  and  three  abovefaid,  at  London  aforefaid*  in  the  parim 
"  and  ward  aforefaid*  by  finding  came  to  the  hands  and 
"  pofleflion  of  the  faid  Jo/hua:  Yet  the  faid  Jo/buu, 
"  knowing  the  goods  and  chattels  laft  before-mentioned 
"  to  be  the  proper  goods  and  chattels  of  the  faid  Sir  John% 
€i  and  to  him  the  faid  Sir  John  of  right  to  belong  and  ap- 
"  pertain,  yet  fraudulently  contriving  and  intending  craf- 
"  tiiy  and  fubtilly  to  deceive  and  defraud  the  faid  Sir  John% 
*'  hath  not  yet  delivered  the  goods  and  chattels  laft  before- 
Z  3  "  meutioned 
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u  mentioned  to  the  faid  Sir  John,  although  often  te+ 
€C  queried,  &c,  but  afterwards,  to  wit,  the  feventecnth 
c<  day  of  Marchy  in  the  year  of  our  L^rd  one  thoufand  Gr 
"  hundred  ninety  and  three  aforefaid,  at  London  afore- 
*  faid,  in  the  parifh  and  ward  aforefaid,  convened  and 
"  difpoftd  of  the  goods  and  chattels  laft  mentioned  to  the 
"  proper  ufe  and  advantage  of  him  the  faid  Jojbua,  to  the 
f  70?  1  U  damage  °f  ^c  **"*  Sir  John  of  one  hundred  and  fifty 
€<  pounds  :  And  therefore  he  brings  this  fuit,  feV. 
Flea.  «  And  now  at  this  day,  to  wit,  Wednefday  next  after  fif- 

u  teen  days  from  the  day  of  Eajler  in  this  fame  term,  un- 
u  til  which  day  the  faid  Jojbua  had  leave  to  imparle  to  the 
€t  faid  bill,  and  then  to  anfwer,  &c.  before  the  lord  the 
"  king  at  Wejlmitifler,  comes  as  well  the  faid  Sir  John 
Ci  Dalfion,  knight  and  baronet,  by  his  attorney  aforefaid, 
€l  as  the  faid  Jojbua  by  William  Midge  ley  his  attorney,  and 
<c  .the  faid  Jojbua  defends  the  force  and  injury  when,  &V., 
"  and  faith  that  he  is  not  thereof  guilty.  And  of  this  he 
fc  puts  himfelf  upon  the  country,  and  the  faid  Sir  John 
"  Dal/Ion  does  fo  likewife,  &c.  Therefore  let  a  jury 
IC  come  thereupon  before  the  lord  the  king  at  Wejlminjter, 
€€  on  Tuefday  next  after  one  month  from  the  day  of  Eafter^ 
€C  and  who  neither,  ?sV.,  to  recognize,  £sV.,  becaufe  as 
u  well,  ts'c.  The  fame  day  is  given  to  the  faid  parties 
"there,  &c.n 


Pleas  before  our  Lady  the  Queen  at  Weftmin- 
fter,  of  the  Term  of  St.  Michael  in  the  Se- 
cond Year  of  tbe  Reign  of  our  Lady  Anne, 
now  Queen  of  England,  &V.     Roll  398. 

The  Earl  of  Banbury  againjk  Woods  and  his  Wife. 

Silk.  3.  6  Mod.  London,  (t  CT  H  0  MAS  Woods  merchant,  and  Mary  his 
s4.  sSaik.io.  to  wit.  "  -*  wife,  were  attached  to  anfwer  Charles 
Holt  41.  S.  C.  u  £arl  of  Banbury  and  Mary  Countefs  of  Banbury  his 
"  wife,  in  a  plea,  why  they  took  the  faid  countefs,  and 
"  her  fo  taken  detain,  &c.  And  whereupon  the  faid  earl 
"  and  countefs,  by  Richard  Longford  their  attorney,  com- 
"  plain,  that  the  faid  Thomas  Wood and  Mary  his  wife,  on 
"  the  twentieth  day  of  April,  in  the  fecond  year  of  the 
u  reign  of  our  Lady  Anne,  now  Queen  of  England^  &c9 
"  at  London  aforefaid,  to  wit,  in  the  parifh  of  St.  Helen  in 
"  the  ward  of  Bijhopfgate,  the  faid  countefs  took,  and  her 

"  fo 


PfeaWng*  to  tfje  Cafe*.  7°5 

<c  fo  taken  do  yet  hold  and  detain :  Wherefore  they  fay 
u  they  are  injured,  and  have  damages  to  the  value  of  ten 
ci  thoufand  pounds  :  And  they  bring  this  fuit,  &c. 

"  And  the  faid  Thomas  Woods  and  Mary  his  wife,  by  Rich- 
<€  ardAJh  their  attorney,  come  and  crave  oyer  of  the  original 
<c  writ  aforefaid,  and  of  the  return  of  the  fame  writ ;  and 
€4  they  are  read  to  them  in  thefe  words,  to  wit,  Anne,  by  f  706  1 
<(  the  grace  of  God,  of  England,  Scotland,  France,  and 
<c  Ireland,  Queen,  Defender  of  the  Faith,  Wr.,  to  the 
i*  (heriffs  of  London,  greeting :  Whereas  we  have  often- 
u  times  commanded  you,  that  you  fhould  juftly  and  with- 
u  out  delay  replevy  Mary  the  wife  of  Charles  Earl  of  Ban- 
•c  bury,  whom  Thomas  Woods  merchant,  and  Mary  his 
u  wife  took,  and  her  fo  taken  do  detain,  as  it  is  faid,  un- 
<<  lefs  (he  was  taken  by  the  fpecial  command  of  us,  or  of 
<c  our  Chief  Juftice,  or  for  the  death  of  any  perfun,  or  for 
«  our  foreft,  or  for  any  other  guilt,  wherefore,  accord- 
««  ing  to  the  cuftom  of  England,  (he  is  not  replcviable, 
«  left  we  fhould  further  hear  claim  thereof  for  defeS  of 
c<  juftice;  or  that  you  would  fignify  to  us  the  caufe  why 
««  you  would  not  or  could  not  execute  our  mandate  for- 
*c  merly  to  you  thereupon  directed :  And  you  defpifing 
<c  our  faid  precepts,  as  we  have  been  informed,  have  not 
"  hitherto  taken  care  to  replevy  the  faid  Mary  the  wife  of 
<c  the  faid  earl,  or  to  fignify  unto  us  the  caufe  why  you 
*c  would  not  or  could  not  do  it ;  in  manifeft  contempt  of 
**  us  and  our  mandates,  and  to  the  great  damage  and 
c<  grievance  of  them  the  faid  earl  and  countefs,  whereat 
«6  we  very  much  wonder  and  are  moved.  Still  we  com- 
**  mand  and  firmly  enjoin  you,  that  you  replevy  the  faid 
«<  Mary  the  wife  of  the  faid  earl,  according  to  the  tenor 
«c  of  our  faid  mandates  to  you  before  directed  for  that 
«•  purpofc,  or  that  you  yourfelves  be  before  us  from  the 
cc  day  of  St.  Michael  in  one  month,  wherefoever  we  (hall 
*c  then  be  in  England,  to  (hew  why  our  faid  mandates  fo 
"  often  to  you  directed,  you  have  contemptuoufly  refufed 
"  to  execute.  And  have  you  there  this  writ.  Witnefs  our- 
«*  felf  at  Wejlminjler,  the  twenty- fecond  day  of  June  in 
«'  the  fecond  year  of  our  reign  (Cafar).  By  virtue  of 
"  this  writ  to  us  directed,  we  do  certify  that  no  other 
"  writ  or  mandate  of  our  (aid  lady  the  queen,  of  reple- 
"  vying  the  within-named  Mary  the  wife  of  Charles  Earl 
"  of  Banbury,  whom  the  within-named  Thomas  Woods 
"  and  Mary  his  wife  have  taken,  and  her  fo  taken  do  de- 
"  tain,  as  within  fpecified,  than  the  writ  of  pluries  replc- 
"  vin  of  the  faid  Mary  the  wife  of  Charle*  Earl  of  Banbury, 
"  came  to  our  hands,  or  was  delivered  to  us.  And  fur- 
"  ther  we  do  certify  to  the  faid  lady  the  queen,  that  the 
"  faid  Mary,  the  wife  of  Charles  Earl  of  Banbury,  is  rc- 
Z  4  "  moved 
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*'  moved  afar  off  to  places  to  us  unknown,  by  the  faid 
*'  Thomas  Woods  and  ilf^irv  his  wife,  wherefore  we  can- 
€<  not  replevy  the  faid  Mary  the  wife  of  the  faid  Charles? 
5'  Eari  of  Banbury,  as  we  are  within  commanded.  The 
"  anfwer  of  Sir  Gilbert  Heqihcote%  and  ^ty^A  Wolfe  EC- 
c<  quire,  flicrifis. 

44  Which  being  read  and  heard,  the  faid  Thomas  Woods 
**  and  Mary  his  wife  demand  judgment  of  the  faid  writ, 
**  becaufe  they  fay  that  by  the  form  of  the  ftatute  the  ad- 
*l  dition  of  the  village,  or  hamlet,  or  place,  and  county, 
*c  of  the  refidence  of  the  faid  Thomas  ought  to  be  con- 
c<  tamed  in  the  faid  original  writ  of  the  faid  Charles  Earl 
L  7^7  J  "  °^  Ban^urh  an<*  Mary  Countefs  of  Banbury  his  wife  : 
44  And  this,  they  are  ready  to  verify.  Wherefore  becaufe 
44  fuch  addition  is  not  contained  iu  the  faid  writ,  the  faid 
44  Thomas  and  Mary  pray-  judgment  of  the  faid  writ,  and 
*4  that  the  faid  writ  be  quafhed,  &c. 

*4  And  the  faid  Charles  Earl  of  Bpnbury,  and  the  faid 
44  Mary  Countefs  of  Banbury  his  wife,  fay,  that  notwith- 
44  {landing  any  matter  by  die  faid  Thomas  and  Mary  his 
44  wife  above  pleaded  in  abatement  of  the  writ,  the  writ 
44  of  the  faid  earl  and  countefs  ought  not  to  be  quaflicd, 
44  becaufe  they  fay  that  the  plea  aforefaid,  by  the  fuid  Tbo- 
41  mas  and  Mary  his  wife  pleaded  in  manner  and  form 
44  aforefaid,  and  the  matter  in  the  fame  contained,  are  not 
44  fuflicient  in  law  to  quafh  the  faid  writ  of  them  the  faid 
44  earl  and  countefs.  To  which  faid  plea  they  the  fame 
44  ear}  and  countefs  need  not,  neither  are  they  in  any  man- 
c<  ner  bound  by  the  law  of  the  land  to  anfwer  •,  and  this 
44  they  are  ready  to  verify;  wherefore  for  want  of  a  fuffi- 
44  citnt  plea  in  this  behalf  of  them  the  faid  Thomas  and 
44  Mary  his  wife,  they  the  faid  earl  and  countefs  demand 
44  judgment,  and  that  the  writ  of  them  the  faid  earl  and 
44  countefs  may  be  adjudged  good,  and  that  the  faid  The- 
44  mas  and  Mary  may  further  anfwer  to  the  faid  writ,  feV. 

44  And  the  faid  Thomas  Woods  and  Mary  his  wife  fay, 
44  that  the  faid  plea  by  them  the  faid  Thomas  and  Mary 
44  in  manner  and  form  aforefaid  pleaded,  and  the  matter 
44  therein  contained,  are  good  and  fuflicient  in  the  law  to 
44  quafh  die  faid  writ  of  them  the  faid  earl  and  countefs, 
44  which  faid  plea  and  the  matter  therein  contained,  they 
f4  the  faid  Thomas  and  Mary  are  ready  to  verify,  as  the 
44  Court,  teV.  And  becaufe  the  faid  earl  and  countefa 
44  have  not  anfwered  to  the  faid  plea,  nor  have  hitherto 
44  any  ways  gainfaid  it,  they  the  faid  Thomas  and  Maryx 
44  as  before,  pray  judgment  of  the  aforefaid  writ,  and  that 
44  the  fame  writ  be  quafhed,  &c. 

44  But  becaufe  the  Court  of  the  faid  lady  the  queen  now 
i4  {ierc,  is  not  yet  advifed  of  giving  their  judgment  of  and 

y  conccrnirig 
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€C  concerning  the  premifes,  day  is  therefore  given  to  the 
"  faid  parties  before  the  lady  the  queen,  until .  .  .  .  . 
€<  wherefoever,  &r.,  of  hearing  their  judgment  of  and  con- 
<c  cerning  the  faid  premifes,  becaufe  the  Court  of  the  faid 
4<  lady  the  queen  now  here,  is  not  yet  thereof,  &c." 


Pleas  before  our  Lady  the  S>ueen  at  Weftminfter,      [  708  ] 
of  the  Term  of  St.  Michael  in  the  Flrjl  Tar 
of  the  Reign  of  our  Lady  Anne,  now  Styecn 
of  England,  &c.     Roll  344. 

Haywood  againft  Davies  and  others. 

Middle/ex,  i€   T>  E  it  remembered,  That  on  Friday  next  Far.  104.  Safe. 

to  wit.    n  *^    after  three  weeks  from  the  day  of  St.  4-  s*  c« 
«  Michael  in  this  fame  term,  before  the  lady  the  queen  at 
cc   Wejlminjler,  comes  Rebecca  Haywood  by  William  Smyth 
c<  her  attorney,  and  brings  into  the  court  of  the  faid  lady 
*6  the  queen  now  here  her  certain  bill  againft  Margaret 
**  Davis j  otherwife  Davifon,  and  Mary  Bonner  in  cuftody 
<c  of  the  marfhal,  &c,  of  a  plea  of  trofpafs,  and  there  are 
€<  pledges  of  profecuting,  namely  John  Doe  and  Richard 
*c  Rot)  which  faid  bill  folio weth  in  thefe  words,  that  is  to 
c<  fay,  Middle/ex ,  to  wit,  Rebecca  Haywood  complains  of  Trefpifi  for 
"  Marg-ret  Davis,  otherwife  Davifon,  and  Mary  Bonner  Jring of'he**" 
"  in  the  cuftody  of  the  marfhal  of  the  Marfhalfea  of  our  plaintiff's  clofe 
"  lady  the  queen,  before  the  queen  herfelf  being,  for  that  JjJJJJjJ*  ^J 
"  they  the  fame  Margaret  and  Mary,  oh  the  firft  day  of  pdfcffioiu 
€i  Otlober,  in  the  firit  year  of  the  reign  of  our  lady  Anne, 
"  now  Queen  of  England,  &c,  with  force  and  arms,  &c, 
ct  the  dole  and  court-yard  of  the  faid  Rebecca  in  the  parifli 
*<  of  Stebunheath,  otherwife  Stepney,  in  the  county  of  Mid- 
«'  dlefex  aforefaid,  broke  and  entered,  and  her  the  faidifc- 
"  becca,  in  the  quiet  ufe  aid  occupation  of  the  faid  clofe 
"  and  court-yard,  did  then  and  there  difturb  and  hinder  ; 
"  and  alfo  for  that  they  the  fame  Margaret  and  Mary  af- 
"  terwards,  to  wit,  the  day  and  year  aforefaid,  with  force 
"  and  arms,  &c,  another  clofe  and    court-yard  of  the 
"  fame  Rebecca,  in  the  parifh  and  county  aforefaid,  did 
"  break  and  enter,  and  five  hundred  pails  of  water  and 
<c  other  water  of  the  fame  Rebecca,  to  the  value  of  twenty 
"  fhillings,  from  and  out  of  a  certain  fountain  of  her  the 
*'  fame  Rebecca,  in  the  parifh  and  county  aforefaid  being, 
f  without  the  licence  qf  her  the  faid  Rebecca,  and  againft 
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her  will,  from  and  out  of  the  fountain  aforefaid,  then 

and  there  did  take  and  carry  away ;  and  alfo  for  tlif t 

they  the  fame  Margaret  and  Mary  afterwards,  to  wit, 

—  the  fame  day  and  year  lad  abovefaid,  with  force  and 

L  7°9  J  "  arms,  farV.,  a  great  quantity  of  dirt,  foil,  and  water,  ill 
and  upon  the  land  and  another  court-yard  of  the  fame 
Rebecca  in  the  parifli  and  county  aforefaid,  did  then  and 
there  put,  place,  pour  out,  and  caft  forth,  and  other 
enormities  to  the  fame  Rebecca  did  then  and  there  com- 
mit, againft  the  peace  of  our  faid  lady  the  queen  that 
now  is,  and  to  the  damage  of  her  the  fajd  Rebecca  thirty 
and  nine  {hillings :  And  therefore  fhe  brings  this  fuit, 
&c. 

"  And  the  faid  Margaret  and  Mary  in  their  proper 
pcrfons  come  and  defend  the  force  and  injury,  £sV.  and 
pray  judgment  of  the  faid  bill  of  her  the  faid  Rebecca^ 
and  that  the  fame  bill  may  be  quaflied,  becaufe  they 
fay  that  the  clofe  and  court-yard,  and  alfo  the  places 
in  which  the  faid  trefpafles  are  fuppofed  to  be  done, 
are,  and  at  the  fame  time  when,  &c.  were  one  acre  of 
land,  and  that  the  faid  Rebecca  at  the'  fame  time  when, 
feV.  had  nothing  in  the  fame  acre  of  land,  unlefs  to- 
gether and  uhdividedly  with  the  faid  Mary  Bonner ,  who 
is  in  full  life  at  the  parifli  of  Stepney  in  the  county  of 
Middle/ex  :  And  this  they  are  ready  to  verify.  Where- 
fore they  pray  judgment  of  the  faid  bill,  and  that  the 
fame  bill  may  be  quaflied,  £*fc. 

Replication.  ««  And  the  faid  Rebecca  faith,  that  the  aforefaid  bill  of 

her  the  faid  Rebecca^  for  the  reafon  before  alleged, 
ought  not  to  be  quaflied,  becaufe  (he  faith  i'ne,  at  the 
feveral  times  the  fevcral  trefpafles  aforefaid  arc  fup- 
pofed to  be  committed,  was  fole  feifed  of  the  faid  clofe 
and  court-yard  in  the  declaration  of  her  the  faid  Re- 
becca firft  mentioned,  and  alfo  of  the  faid  clofe  and 
court-yard  in  the  declaration  aforefaid  of  her  the  faid 
Rebecca  fecondly  mentioned,  and  of  the  aforefaid  foun- 
tain in  that  declaration  in  like  manner  mentioned,  and 
alfo  of  the  third  court-yard  in  the  faid  declaration  of 
the  faid  Rebecca  thirdly  mentioned,  and  that  the  afore- 
faid Margaret  and  Mary,  at  the  faid  feveral  times  when, 
&c.  did  commit  the  feveral  trefpafles  aforefaid,  as  the 
faid  Rebecca  by  her  faid  declaration  above  complains 
againft  them  ;  without  that,  that  the  faid  Alary  Bonner 
at  the  refpeftive  times  aforefaid,  or  any  of  them,  had 
any  thing  in  the  faid  premifes,  or  any  of  them :  And 
(he  prayeth  that  this  may  be  inquired  by  the  country. 

Demurrer.  "  And   the  faid  Margaret  Davis,  otherwifc  Davifon, 

and  Mary  Bonner  fay,  that  the  plea  aforefaid  by  her 
the  faid  Rebecca  Haywood,  in  xnanncr  and  form  abovo 

2  «  by 
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"  by  their  faid  replication  pleaded,  and  the  matter  in  the 

"  fame  contained,  are  not  fufficient  in  law  to  compel 

€t  them  the  faid  Margaret  and  Mary  to  anfwer  the  bill 

C(  of  her  the  faid  Rebecca,  to  which  faid  plea  they  the 

**  fame  Margaret  and  Mary  need  not,  neither  by  the  law 

"  of  the  land  arc  they  bound  in  any  manner  to  anfwer : 

€C  And  this  they  are  ready  to  verify.  Wherefore  for  want 

c<  of  a  fufficient  replication  of  the  faid  Rebecca  in  this  bc- 

*c  half,  they  the  faid  Margaret  and  Mary  as  before  pray 

"  judgment  of  the  faid  bill  of  her  the  faid  Rebecca,  and        r  - 

"  that  the  fame  bill  may  be  quafhed.     And  for  caufes  of       L  7*°  J 

"  demurrer  in  law  in  this  behalf,  according  to  the  form 

"  of  the  ftatute  in  fuch  cafe  lately  made  and  provided, 

*«  the  faid  Margaret  and  Mary  here  (hew  to  the  Court 

"  thefc  caufes  following ;  For  that  the  faid  plea  of  her 

"  the  faid  Rebecca  is  double,  uncertain,  and  wants  form, 

«c  and  concludes  to  the  country. 

"  And  the  faid  Rebecca  Haywood  faith,  that  the  plea  Joinder  lade 
c<  aforefaid,  by  her  the  fsid  Rebecca  in  manner  and  form  m0nar# 
«*  aforefaid  in  her  replication  above  pleaded,  and  the  mat- 
c<  ter  in  the  fame  contained,  are  good  and  fufficient  in 
c<  law  to  compel  them  the  faid  Margaret  Davis  and  Mary 
**  Bonner  to  anfwer  the  bill  aforefaid  6f  her  the  faid  Re- 
€€  becca\  which  faid  plea,  and  the  matter  in  the  fame 
«c  contained,  the  fame  Rebecca  is  prepared  to  verify  and 
««  prove  as  the  Court,  &c.  And  tecaufe  the  faid  Maga* 
u  ret  and  Mary  have  not  anfwered  that  plea,  nor  have 
«c  hitherto  in  any  wife  contradi&ed  it,  the  fame  Rebecca 
"  prays  judgment ;  and  that  the  faid  Margaret  and  Mary 
*c  may  further  anfwer  the  faid  bill  of  her  the  faid  Re- 
t€  becca^  &c.  But  becaufe  the  Court  of  our  faid  lady  the 
€<  queen  now  here,  are  toot  yet  advifed  of  giving  their 
«c  judgment  of  and  concerning  the  premifts,  a  day  there- 
€<  fore  is  given  to  the  faid  parties  before  our  lady  the 
€<  queen  at  Wejhtinfter  until  Tuefday  next  after  eight  days 
«c  from  the  day  of  St.  Martin,  for  hearing  their  judgment 
"  of  and  concerning  the  premifed,  for  that  the  Court 
"  of  our  faid  lady  die  queen  now  here  is  not  yet  there- 
«  of,  &c. 

a  A  Refpondcas  oujter  awarded." 
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Picas  before  our  Lady  the  %ueen  at  Wcftmin- 
fter,  in  the  Term  of  Saint  Michael  in  the  Fifth 
Year  of  the  Reign  of  our  Lady  Anne,  now 
%ueen  of  Great  Britain,  Esfr.     Roll  439. 

Stroud  againfi  Lady  Gerrard. 

Saik.S.  S.C.    MiddU/ex ,  M  DE  it  remembered,  That  on   Wednefday 
to  wit.      w  ^   next  after  three  weeks  from  the  day  of 
"  Saint  Michael  in  this  fame  term,  before  our  lady  the 
€<  queen  at  Wejlminfier,  cometh  Thomas  Stroud  by  Daniel 
"  Brown  his  attorney,  and  produceth  in  the  court  of  our 
"  lady  the  queen  that  now  is  here  his  certain  bill  againft 
"  the  lady  [or  dame]  Elizabeth  Gerrard,  othcrwife  Gar- 
c<  rett,  in  the  cuftody  of  the  marfhal,  JsV.  of  a  plea  of 
<c  trefpafs  upon  the  cafe,  and  there  are  pledges  of  profe- 
c<  cuting,  to  wit,  John  Doe  and  Richard  Roe,  which  faid 
cc  bill  followeth  in  thefe  words,  to  wit,  Aliddlefex,  to  wit, 
"  Thomas  Stroud  complains  of  the  lady  Elizabeth  Gerrard, 
"  otherwife  Garrett,  in  the  cuftody  ot  the  marfhal  of  the 
"  Marjhalfea  of  our  lady  the  queen  before  the  queen  her- 
"  felf  being ;  for  that,   to  wit,  that  whereas   the    faid 
"  Elizabeth  on  the  tenth  day  of  OBober  in  the  fifth  year 
<c  of  the  reign  of  our  lady  Anne,  now  queen  of  England, 
"  tsV.  at  the  parifli  of  St.  Clement  Danes  in  the  county  of 
<c  Middle/ex  aforefaid,  was  indebted  to  the  faid  Thomas  in 
<c  fifteen  pounds  of  lawful  Englijb  money,  as  well  for 
€l  divers  mafon's  works  by  him  the  faid  Thomas  for  the 
"  aforefaid  Elizabeth  at  the  fpecial  inftance  and  requeft  of 
<c  the  faid  Elizabeth  before  then  made  and  performed,  as 
"  for  (tone  and  other  materials  and  neceflaries  in  and 
"  about  the  doing  and  performing  the  faid  works  ufed 
c<  and  employed  by  him  the  faid  Thomas,  at  the  like  in- 
"  (lance  and  requeft  of  the  faid  Elizabeth  found  and  pro- 
€<  vided  ;  and  being  fo  thereupon  indebted,  flie  the  fame 
"  Elizabeth  in  confideration  thereof  undertook,  and  did 
cc  then  and  there  faithfully  promife  the  faid  Thomas  that 
C€  (he  the  faid  Elizabeth,  when  thereafter  required  fo  to 
"  do,  would  well  and  faithfully  pay  and  fatisfy  the  faid 
Qnanrummeruit  «  fifteen  pounds  to  the  faid  Thomas ;  And  whereas  alfo 
cl  the  faid  Thomas,  afterwards,  to  wit,  the  fame  day  and 
«4  year  abovementioned,  at  the  parifh  aforefaid  in  the 
"  county  aforefaid,  at  die  like  inftance  and  requeft  of  the 
«c  fame  Elizabeth  had  done  and  performed  for  the  afore- 
"  faid  Elizabeth  divers   other  mafon's  works,  and  had 
*<  fpund  and  provided  and  ufed  (tones  and  other  materials 

«  an4 
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ff  and  things  ncccffary  in  and  about  the  doing  and  per- 
44  forming  of  the  faid  works'  lad  mentioned ;  the  faid 
44  Elizabeth  in  confideration  thereof,  afterwards,  to  wit, 
44  the  fame  day  and  year  aforefaid,  at  the  parifh  aforefaid 
44  in  the  county  aforefaid,  undertook,  and  then  and  there 
44  faithfully  promifed  the  faid  Thomas,  that  (he  the  fame 
44  Elizabeth  would  well  and  truly  pay  and  fatisfy  to  the 
44  faid   Thomas,   when    (he    fhould    afterwards  be  re- 
€<  quelled   the   fame,   as  well  fo  much  money  as  the 
44  fame  Thomas  fhould    reafonably   deferve  to  have  for 
44  the  faid  other  mafon's  works  laft  mentioned,  at  the 
c<  time  of  the  doing  and  performing  the  fame,  as  alfo 
44  fo  much  money  as  the  aforefaid  (tones  and  other  ma- 
44  terials  and  things  neceffary  lad  mentioned,  at  the  time 
44  of  the  finding  and  providing  of  the  fame  were  reafon* 
44  ably  worth  :  And  the  faid  Thomas  in  faft  faith,  that  he 
44  the  faid  Thomas,  for  the  faid  mafon's  works  laft  men- 
44  tioned,  at  the  time  of  doing  and  performing  the  fame, 
44  reafonably  deferred  to  have  other  fifteen  pounds  of  like 
44  lawful  Englijh  money ;  and  that  the  faid  (tones  and 
44  other  materials  and  things  neceffary  laft  mentioned  at 
44  the  time  of  the  finding  and  providing  of  them  were 
44  reafonably  worth  other  fifteen  pounds  of  like  lawful 
44  Englijh  money,  to  wit,  at  the  parifh  aforefaid  in  the       [  'J  12  J 
4<  county  aforefaid,  of  which  the  faid  Elizabeth  then  and 
44  there  had  notice  :  And  whereas  alfo  the  faid  Elizabeth, 
44  afterwards,  to  wit,  the  fame  day  and  yearabovefaid,  at 
4<  the  parifh  aforefaid  in  the  faid  county,  was  indebted  to 
44  the  faid  Thomas  in  other  fifteen  pounds  of  like  lawful 
44  Englijh  money,  as  well  for  other  mafon's  work  for  the 
4C  faid  Elizabeth,  by  the  fame  Thomas,  at  the  like  fpecial  indebitatus  tf- 
4<  inftance  and  requcft  of  the  fame  Elizabeth,  before  that  fompfit  as  well 
44  time  wrought  and  done,  as  for  divers  materials  and  ^^r"^ork 
44  things  neceflary,  ufed  in  and  about  the  fame  work  by 
44  the  aforefaid  Thomas,  at  the  like  inftance  and  requcft  of 
44  the  faid  Elizabeth,  before  then  bought,  found,  and  pro- 
44  vided,  as  for  divers  fums  of  money,  for  the  faid  Eliza- 
44  beth,  by  the  fame  Thomas,  at  the  like  inftance  and  requeft 
44  of  her  the  faid  Elizabeth,  before  that  time  laid  out  and 
44  difburfed  \  and  being  fo  indebted  the  faid  Elizabeth  af- 
44  terwards,  to  wit,  the  day  and  year  aforefaid,  at  the  pa- 
44  rifh  aforefaid  in  the  county  aforefaid,  in  confideration 
44  thereof  undertook,  and  then  and  there  did  faithfully 
44  promifc  the  faid  Thomas,  that  fhe  the  fame  Elizabeth 
44  would  well  and  faithfully  pay  and  fatisfy  the  faid  laft- 
44  mentioned  fifteen  pounds  to  the  aforefaid  Thomas,  when 
44  (he  fhould  be  thereunto  afterwards  rcqucfted:    And 
44  whereas  alfo  the  faid  Elizabeth  afterwards,  to  wit,  the 
44  fame  day  and  year  above  mentioned,  at  the  parifh  afore* 

44  faid 
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«  faid  in  the  county  aforefaid,  in  confiderarion  that  thft 
••  faid  Thomas,  at  the  like  fpecial  inftance  ami  requeft  of 
Indebitatus  af-   cc  the  faid  Elizabeth,  had  wrought  and  done  for  the  fame 
fmmpfitforwork.  ««  Elizabeth  other  work  belonging  to  a  mafon,  [or  mafon*» 
«c  work,]  took  upon  herfelf,  and  then  and  there  did  faith* 
«  fully  promife  the  faid  Thomas,  that  fhe  the  fame  Eliza- 
«  betb  would  well  and  truly  pay  and  fatisfy  twenty  pounds 
"  of  the  like  lawful  money  of  England,  for  the  faid  la(U 
«  mentioned  work  by  the  fame  Thomas  for  the  faid  Eliza- 
«  betljio  wrought  and  done  as  aforefaid,  to  the  fame  Tho- 
«*  mas,  when  thereunto  after  required  :  Yet  the  faid  ElU 
tradi.  <c  zabeth  her  feveral  promifes  and  aflumptions  aforefaid  in 

€C  nowife  regarding,  but  contriving  and  fraudulently  in- 
"  tending  the  fame  Thomas  in  this  behalf  craftily  and 
"  fubtilly  to  deceive  and  defraud,  the  aforefaid  feveral 
"  fums  of  money,  or  any  part  thereof,  hath  not  yet  paid 
«  to  the  laid  Thomas,  (although  the  faid  Elizabeth  by  the 
«  faid  Thomas  afterwards,  to  wit,  the  twelfth  day  of  08o-> 
"  ber  in  the  fifth  year  aforefaid,  at  the  parifii  aforefaid,  in 
"  the  county  aforefaid,  and  oftentimes  afterwards,  was  re- 
«;  quired  fo  to  do,)  but  hath  hitherto  altogether  refufed, 
*c  and  ftill  doth  refufe  to  pay  him  the  fame*  Wherefore 
<c  the  faid  Thomas  faith  that  he  is  injured,  and  hath  da- 
"  mage  to  the  value  of  fixty  pounds ;  And  therefore  ho 
«  brings  this  fuit,  &c. 
MJfnomer plead-  «  And  the  Lady  Honor  Gerrard,  againft  whom  the 
cd  in  abatement,  <c  z{0TCfa\£  Thomas  exhibited  his  bill  by  the  name  of  the 
u  Lady  Elizabeth  Gcrrard,  otherwife  Garret,  in  her  pro* 
41  per  perfon  comes  and  defends  the  force  and  injury,  &c, 
u  and  prays  judgment  of  the  faid  bill,  becaufc  (he  faith 
"  that  (he  was  baptized  by  the  name  of  Honor,  to  wit,  at 
€<  the  parifh  of  5/.  Clement  Danes  aforefaid',  and  by  the 
<c  fame  name  hath  been  always  from  her  baptifm  to  this 
w  time  known  and  called;  without  that,  (he  the  faid  //g- 
"  nor  now  is,  or  ever  was  known  or  called  by  the  name  of 
«c  Elizabeth,  as  by  the  bill  aforefaid  is  above  fuppofed : 
€c  And  this  Ihe  is  prepared  to  verify  ;  Wherefore  ihe  prays 
"  judgment  of  the  aforefaid  bill,  and  that  the  faid  bill  may 
w  bequaihed. 

.  "  And  the  faid  Thomas  Stroud  prays  a  day  to  imparle  to 

<c  the  plea  aforefaid  *,  and  it  is  granted  to  lum,  &c.     And 

Kepi.  *4  hereupon,  a  day  is  given  to  the  faid  parties  before  our 

c<  lady  the  queen  at  Wejlmuiflcr,  until  Thurfday  next  after 

Imparlances  for    "  eight  days  from  the  day  of  St.  Hilary,  that  is  to  fay,  for 

the  pUintiff.       c«  the  aforefaid  Tfamas  to  imparle  to  the  aforefaid  plea,  and 

«*  then  to  reply,  &r.     At  which  day  before  our  lady  th$ 

4<  queen  at  Wejlminjler  came  as  well  the  faid  Thomas  Strcu4 

"  by  his  attorney  aforefaid,  as  the  faid  defendant  in  her 

*•  proper  perfon  •,  and  the  faid  Thomas  prays  a  further  day 

"to 
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«*  to  imparlc  to  the  aforefaid  plea ;  and  it  is  granted  to 
"  him,  &c.\  and  upon  this  a  further  day  is  given  to  the 
"  (aid  parties  before  our  lady  the  queen  at  Wefiminfter, 
'«  until  Wedtufday  next  after  fifteen  days  from  the  day  of 
"  Eajler,  that  is  to  fay,  for  the  (aid  Thomas  to  imparle  to 
"  the  aforefaid  plea,  and  then  to  reply,  &c.  At  which  Replication  by 
"  day,  before  the  lady  the  queen  at  Weftminfter,  cometh  way  of  eftoppd, 
«  as  well  the  faid  Thomas  Stroud  by  his  attorney  aforefaid,  **  *e.  ^jf* 
cc  as  the  aforefaid  defendant  in  her  proper  perfon  :  And  by  the  name  of 
' cc  the  faid  Thomas  faith,  that  the  faid  Lady  Gerrard,  other-  £•«• 
c<  wife  Garret,  the  perfon  againft  whom  the  faid  Thomas 
"  exhibited  the  faid  bill  by  the  name  of  Lady  Elizabeth 
"  Gerrard,  otherwife  Garret,  to  his  aforefaid  plea  ought 
"  not  to  be  admitted  to  quafh  the  (aid  bill  of  the  faid  Tho- 
6i  mas,  becaufe  he  faith  that  (he  the  faid  Lady  Gerrard, 
u  otlierwife  Garret,  the  perfon  againft  whom  the  faid 
"  Thomas,  in  the  term  of  St.  Michael  laft  part,  exhibited 
"  his  faid  bill  by  the  name  of  the  Lady  Elizabeth  Gerrard, 
"  otherwife  Garret,  in  this  faid  term  of  St.  Michael,  put 
"  in  common  bail  in  court  here,  at  the  fuit  of  the  faid 
<c  Thomas,  in  the  plea  aforefaid,  by  the  name  of  Lady  Eli* 
€t  zabeth  Garret,  as  by  the  record  thereof  remaining  in  the 
4<  fame  court  of  our  faid  lady  the  queen  before  the  queen 
**  herfelf  at  Wejlminjler  more  fully  appeareth :  And  this 
**  he  is  prepared  to  verify  by  the  faid  record  :  Wherefore 
<c  he  prayeth  judgment  if  the  faid  Lady  Gerrard,  otherwife 
c<  Garret,  the  perfon  againft  whom  the  fame  Thomas  ex- 
«c  hibited  his  faid  bill  by  the  name  of  Lady  Elizabeth  Ger- 
tC  rard,  otherwife  Garret,  ought  to  be  admitted  to  her  faid 
"  plea  to  the  qua  firing  of  his  faid  bill  againft  the  faid  re- 
4<  cord,  &r. 

"  And  the  aforefaid  Honor  Gerrard,  againft  whom  the  Demurrer. 
"  aforefaid  Thomas  exhibited  his  bill  aforefaid  by  the  name 
"  of  Lady  Elizabeth  Gerrard,  otherwife  Garret,  faith,  that 
<l  the  aforefaid  plea  by  the  faid  Thomas  in  manner  and 
"  form  aforefaid  above  in  his  replication  pleadea,  and  die  T  714  1 
<c  matter  in  the  fame  contained,  are  not  fufficicnt  in  law 
<c  to  compel  her  die  faid  Honor  to  anfwer  the  faid  bill  of 
€c  him  the  faid  Thomas :  To  which  faid  plea  (he  the  fame 
c(  Honor  need  not,  nor  is  by  the  law  of  the  land  obliged  in 
"  any  manner  to  anfwer :  And  this  (he  is  ready  to  verify  : 
"  Wiierefore  for  default  of  a  fufficient  replication  in  this 
"  behalf,  (he  the  faid  Honor,  as  before,  prays  judgment  of 
"  the  faid  bill,  and  diat  the  fame  bill  may  be  quaflied,  Zs'c. 
**  And  the  faid  Thomas  faith,  that  the  faid  plea  by  the  (aid  Join** 
"  Thopias  in  manner  and  form  aforefaid  above  in  his  re- 
"  plication  pleaded,  and  the  matter  therein  contained,  are 
*'  good  and  fufficient  in  law  to  compel  the  faid  Elizabeth 
"  to  anfwer  to  the  aforefaid  bill  of  the  faid  Thomas  there* 

4C  upon 
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*  upon  againft  the  faid  Elizahfb:  Which  faid  pica,  aixl 
€l  the  matter  in  the  fame  contained,  the  faid  Thomas  is 
*'  prepared  to  verify  and  prove,  as  the  Court,  &c.  And 
"  becaufe  the  faid  Elizabeth  hath  not  anfwered,  nor  hath 
«  hitherto  in  anywife  contradicted  it,  he  the  fame  Thomas* 
"  as  before,  prayeth  judgment,  and  that  the  faid  Elizabeth 
"  be  compelled  to  anfwer  to  the  aforefaid  bill  of  the  (aid 
«  Thomas,  tsfc.  But  becaufe  the  Court  of  our  faid  ladj 
"  the  queen  now  here  are  not  advifed  of  giving  their  judg- 
"  ment  of  and  concerning  the  premifes,  day  therefore  is 
**  given  to  the  aforefaid  parties  before  our  lady  the  queen 

•*  at  JVeftminfter%  until  •  .  . .  day  next  after of 

"  hearing  their  judgment  of  and  concerning  the  faid  pre- 
44  mifes ;  for  that  the  Court  of  our  faid  lady  the  queen 
€<  now  here  is  not  yet  thereof,  &c" 


Pleas  before  our  Lord  the  King  at  Weftminfter* 
of  the  Term  of  the  Hcly  Trinity/*  the  Tenth 
Year  of  the  Reign  of  our  Lord  William  the 
Thirds  now  King  of  England,    He.     Roll 
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Johnlbn  againfi  Long. 
[3  Ld.  Raym.  Entries  389.  S.  C] 


Salk.10.  Carth.  Somerfet,  «  |)E  it  remembered,  That  heretofore,  td  wit, 

455'  SC'  to  wit.  «  -D    in  the  term  of  St.  Michael  lab  paft,  be- 

<c  fore  the  lord  the  king  at  Wejlminfler%  came  Timothy 

u  John/on  by  Philip  Hodges  his  attorney,  and  brought  into 

Declaration  for  a  "  the  couf  t  of  our  faid  lord  the  king  then  there,  his  cer- 

nufance.  t*  tain  bill  againfi  John  Long,  in  the  cuftody  of  the  mar- 

"  fhal,  &c,  of  a  plea  of  trefpafs  upon  the  cafe,  and  there 

*«  are  pledges  of  profecuting,  to  wit,  John  Doe  and  Rich- 

f  7 1  £  1        "  ar^  ^°*9  which  faid  bill  followeth  in  thefe  words,  to  wit, 

J  J        cc  Somerfety  to  wit,   Timothy  Johnfcn  complains  of  John 

"  Long,  in  the  cuftody  of  the  marfhal  of  the  Marfhalfea 

€i  of  the  lord  the  king  that  now  is,  before  the  king  himfelf 

<c  being,  for  that,  to  wit,  That  whereas  the  faid  Timothy, 

,c  on  the  twenty-firft  day  of  April  in  the  eighth  year  of  the 

€<  reign  of  our  Lord  William  the  Third  now  King  of  Eng- 

<c  land,  EsV.,  and  ever  after  to  this  time,  was  poflefled  and 

<c  ftill  is  poflelTed  of  a  certain  ancient  work-houfe,  fituate 

c<  and  being  in  the  parifh  of  Whatley  in  the  county  afore- 

"  faid,  in  which  work-houfe  on  the' fame  twenty-firft  day 

«  of 


pteatifng*  to  tfte  Cafe*  715 

14  of  April  in  the  eighth  year  aforefaid,  and  from  time 

44  whereof  the  memory  of  man  is  not  to  the  contrary,  Pofleffion  alleged 

€<  there  was  a  certain  ancient  window  in  the  weft  part  of  j°  *JJ  °*d"ork- 

44  the  fame  work-houfe,  through  which  a  very  wholefome  w™  a'wTodow1 

44  air  and  a  chearing  light  entered  and  came  in,  and  ufed  tim?  out  ot 

44  and  was  accuftomed  to  enter  and  come  in  on  the  fame  miiwL 

44  twenty- firft  day  of  April  in  the  eighth  year  aforefaid, 

44  and  for  all  the  time  aforefaid,  to  the  great  benefit  and 

44  advantage  of  the  occupiers  of  the  faid  work-houfe  :  And 

44  whereas  the  faid  John  on  the  firft  day  of  April  in  the 

"  eighth  year  aforefaid,  and  always  afterwards  to  this 

44  time,  had  been  pofTeffed,  and  doth  ftill  remain  poflefled 

44  of  a  certain  parcel  of  land,  with  the  appurtenances,  fi-  Defendant's  poi - 

44  tuate,  lying,  and  being  in  the  pariih  of  Whatley  afore-  feffion  «  »  p»«« 

44  faid  in  the  county  aforefaid,  lying  contiguous  to  the  Jhired**011"0* 

44  aforefaid  work-houfe,  and  being  fo  poffefTcd  thereof,  the 

44  faid  John  contriving  and  fraudulently  intending  many 

44  ways  to  burthen  and  opprefs  the  faid  Timothy^  and  al- 

44  together  to  deprive  him  the  faid  Timothy  of  the  air  and 

44  light  which  into  the  work-houfe  aforefaid  through  the 

44  window  aforefaid  ufed  and  was  accuftomed  to  enter  and 

44  come  in,  and  to  flop  up  the  aforefaid  work-houfe  with 

4<  horrid  darknefs,  and  altogether  to  deprive  the  faid  7?~ 

44  tnothy  of  the  ufe  and  advantage  of  the  faid  work-houfe, 

4<  on  the  firft  day  of  April  in  the  eighth  year  aforefaid,  at 

44  Whatley  aforefaid,  in  the  county  aforefaid,  ereded  and 

44  built  anew  a  certain  wall  upon  the  faid  parcel  of  land  of 

44  the  faid  John%  fo  near  the  faid  work-houfe,  that  by  the 

44  fame  eredion  of  the  wall  aforefaid,  the  faid  window  on 

44  the  faid  twenty-firft  day  of  April,  and  always  after,  to 

44  the  day  of  exhibiting  this  bill,  to  wit,  the  twenty-third 

44  day  of  October  in  the  ninth  year  of  the  reign  of  our  faid 

44  lord  the  now  king,  was  very  much  flopped  up  and  dark-  Defendant  ob- 

44  ened,  whereby  the  fame  Timothy  totally  loft  and  was  de-  n™fthwb 

44  prived  of  the  whole  advantage  and  eafement  of  the  faid  the  plaintiff  UA 

44  window,  and  the  comfort  and  whblefomnefs  of  the  air  the  benefit  of  hit 

44  and  light  which  ufed  to  enter  and  come  in  and  upon  *°p' 

44  the  faid  window  as  aforefaid,  and  the  whole  ufe  and 

44  profit  of  the  faid  work-houfe  from  the  faid  twenty-firft 

44  day  of  April  in  the  eighth  year  aforefaid,  to  the  afore- 

44  faid  twenty-third  day  of  Oftober  in  the  ninth  year  afore- 

44  faid  :  Wherefore  the  faid  Thomas  faith,  that  he  is  preju- 

44  diced  and  damnified  to  the  value  of  forty  pounds:  And 

44  thereupon  he  brings  this  fuit,  &c.  T  7l6  1 

44  And  now  at  this  day,  to  wit,  Friday  next  after  the  im^Uncc! 
44  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
•*  which  day  the  faid  John  Long  had  leave  to  imparle  to 
44  the  faid  bill,  and  then  to  anfwer,  &c.  before  our  lord 
44  the  king  at  Wejlminjter  comes  as  well  the  faid  Timothy 
44  by  his  attorney  aforefaid,  as  the  faid  John  by  Jacob  Long 
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44  his  attorney,  and  the  faid  John  defends  the  force  arf£ 
44  injury,  when,  &c.   And  faith  that  the  faid  Timothy 
44  ought  not  to  have  or  maintain  his  faid  adion  thereupoa 
44  againft  him,  becaufe  he  faith  that  the  aforefaid  Timothy 
44  heretofore,  to  wit,  in  Rafter  term  in  the  eighth  year  « 
44  the  reign  of  our  faid  lord  the. king,  that  now  b>  in  the 
Pleads  *  owner    u  court  0f  the  faid  lord  the  king,  before  the  king  himfelf 
v«y  foni  fln^e  "  licrc» to  WIt>  at  Wefimmjter^  in  the  county  of  Middlefex* 
nuiuncc  in  bar.   4t  impleaded  the  fame  John  Long  in  a  certain  plea  of  tret 
44  pals  upon  the  cafe,  declaring  againft  him,  That  whereat 
fo.^f  d^itfa1-    "  the  famc  T*"*h  on  the  tenth  day  of  Oacber  in  the  fe* 
turn.  "  venth  year  of  the  reign  of  our  lord  the  king  that  now 

44  is,  and  always  afterwards  until  that  time,  had  been, 
44  and  then  was  pofleffed  of  a  certain  ancient  work-houfe, 
"  fituate  and  being  in  the  parifh  of  Whatley  in  the  county 
44  aforefaid,  and  that  in  that  work-houfe  on  the  fame 
44  tenth  day   of  October  in  the  feventh  year  abovefaid, 
44  and  from  time  whereof  the  memory  of  man  was  not 
44  then  to  the  contrary,  there  was  a  certain  ancient  win* 
44  dow  in  the  weft  part  of  the  faid  work-houfe,  and  that 
44  through  the  fame  window  the  molt  wholefeme  air  and 
44  light  entered  and  came  in  on  the  fame  tenth  day  of  (Av 
44  tober  in  the  feventh  year  aforefaid,  and  for  the  whole 
"  time  abovefaid  entered  and  came  in,  and  was  ufed  and 
44  accuftomed  to  enter  and  come  in,  to  the  great  benc- 
44  fit  and  advantage  of  the  occupiers  of  thc>  faid  work- 
44  houfe  ;  and  that  the  faid  John  on  the  faid  tenth  day  of 
44  Oclober  in  the  feventh  year  aforefaid,  and  always  after- 
44  wards  until  that  time,  had  been  po fie fled,  and  then  was* 
44  poffeiTed  of  a  certain  parcel  of  land  with  the  appurte* 
44  nances,  fituate,  lying,  and  being  in  the  parifh  of  Wbat~ 
44  ley  in  the  county  aforefaid,  lying  contiguoufly  to  the 
44  aforefaid  work-houfe  \  and  being  fo  pofleffed  thereof,  the 
44  faid  John  contriving  and  fraudulently  intending  many 
44  ways  to  burden  and  opprtfs  the  faid  Timothy,  and  alto- 
44  gether  deprive  him  the  faid  Timothy  of  the  air  and  light 
44  which  ufed  and  was  accuftomed  to  come  and  enter  into 
44  the  faid  work-houfe  through  the  window  aforefaid,  and 
44  to  flop  up  the  work-houfe  aforefaid  with  terrible  dark- 
44  nefs,  and  wholly  to  deprive  the  faid  Timothy  of  the  ufe 
44  and  advantage  of  the  faid  work-houfe,  on  the  faid  tenth 
44  day  of  Oclober  in  the  feventh  year  aforefaid,  at  Whatley 
44  aforefaid  in  the  county  aforefaid,  did  newly  ere&  and 
44  build  a  certain  wall  upon  the  laid  parcel' of  land,  of 
44  him  the  faid  John%  fo  near  the  faid  work-houfe  that  by 
44  the  famc  eredHon  of  the  wall  aforefaid,  the  aforefaid 
44  window,  on  the  faid  tenth  day  of  Oclober^  and  always? 
44  afterwards  until  the  twentieth  day  of  April  in  the  eighth 
44  year  of  the  reign  of  the  now  king,  was  very  much 
"  flopped  up  and  darkened,  whereby  the  faid  Timothy  to- 

44  tally 
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<c  tally  loft  and  was  deprived  of  the  whole  advantage  and 
c<  cafement   of  the  faid  window,  and  the  comfort  and 
<c  wholefomenefs  of   the  air  and  light,   which   in  and 
<s  through  the  faid  window  aforefaid  was  accuftomed  to 
€€  enter  and  come  in,  and  the  whole  ufe  and  profit  of  the 
<c  faid  work-houfe  from  the  faid  tenth  day  of  OStober  in 
<c  the  feventh  year  aforefaid,  unto  the  faid  twentieth  day 
of  April  in  the  eighth  year  aforefaid  :  Wherefore  the  faid 
Timothy  then  faid  that  he  was  injured,  and  had  received 
<€  damage   to  the  value  of  forty   pounds.     And   there- 
"  upon  he  then  brought  his  fuit,  Iffc.     And  there  were  /^™"^"a*e 
€l  fuch  proceedings  thereupon  in  the  fame  court  here,  to  \nv?  F 
c<  wit,  at  JVejtminfter  aforefaid,  after  that  the  faid  John  had 
ct  there  pleaded  thereunto,  that  he  was  not  thereof  guilty, 
"  and  by  a  certain  jury  of  the  country  had  been  thereof 
<c  found  guilty,  That  afterwards,  to  wit,   in  the  term  of 
<c  St.  Michael  then  next  following,  by  the  fime  court 
"  here,  it  was  confidered,  that  the  faid  Timothy  (hould  rc- 
«  cover  again  ft  the  faid  John  fourteen  pounds  for  his  da- 
c<  mages  which  he  had  fuftained  as  well  by  occafion  of 
<c  the  premifes  in  the  fame  record  mentioned,  as  for  his 
<c  cods  and  damages  by  him  about  his  fuit  in  that  behalf 
c<  laid  out,  as  by  the  reconl  thereof  remaining  in  the  fame 
**  court  here,  to  wit,  at  Weflminjler  aforefaid,  more  fully  Averment  of  the 
«*  appears.     And  the  fame  John  further  faith,  that   the  l<lcality- 
*•  aforefaid  work-houfe,  window,  erection,  and  building 
**  of  the  wall  aforefaid,  in  the  faid  recited  record  men- 
€i  tioned,  and  the  aforefaid  work-houfe,  window,  ere&ion, 
and  building  of  the  wall  aforefaid,  in  the  bill  of  the  faid 
Timothy  again  ft  him  the  hidJohnLong  now  exhibited  and 
abovemen tioned  and  exprefled,  are  the  fame  work-houfe, 
Ci  window,  erection,  and  building  of  the  wall,  and  not  other 
4<  nor  different ;  and  that  the  aforefaid  Timothy  in  the  above- 
€C  recited  record  named  plaintiff,  and  the  aforefaid  Timothy 
"  above  in  the  faid  bill  named  plaintiff,  are  one  and  the 
c<  fame  perfon,  and  not  another  nor  different;  and  that 
€l  the  aforefaid  John  in  the  faid  recited  record  named  de- 
u  fendant,  and  the  aforefaid  John  in  the  faid  bill  above 
"  named  defendant,  are  one  and  the  fame  perfon,  and  not 
u  another  nor  different :  And  this  he  is  ready  to  verify. 
<c  Whereupon  he  prays  judgment  if  the  aforefaid  Timo- 
<c  thy  ought  to  have  or  maintain  his  faid  afUon  againft 
"  him,  &c. 

"  And  the  faid  Timothy  faith,  that  he,  notwithstanding  Demurrer. 
€<  any  matter  by  the  faid  John  above  in  pleading  alleged, 
"  ought  not  to  be  precluded  from  having  his  faid  action 
<c  thereupon  againft  him  the  faid  John ;  becaufe  he  faith, 
"  that  the  plea  aforefaid  by  the  faid  John  in  manner  and 
f<  form  aforefaid  above  pleaded,  and  the  matter  therein 
A  a  2  "  contained* 
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"  contained,  are  not  fufficient  in  the  law  to  preclude  the 
"  fame  Timothy  from  having  his  faid  a£Hon  thereupon 
44  againft  the  faid  John ;  to  which  faid  plea  he  the  fame 
€<  Timothy  hath  no  neccffity,  neither  by  the  law  of  the 

[  Jl  8  J  "  land  is  bound  in  any  manner  to  anfwer :  And  this  he  is 
44  ready  to  verify.  Whereupon  for  default  of  a  fufficient 
41  anfwer  in  this  behalf,  the  fame  Timothy  prays  judgment, 
44  and  his  damages  by  occafion  of  the  premifcs  aforlfaid 
44  to  be  to  him  adjudged,  feV. 

Joinder.  "  And  the  aforefaid  John  faith,  that  the  faid  plea  by 

€<  him  the  faid  John,  in  manner  and  form  afcrefaid  above 
44  pleaded,  and  the  matter  in  the  fame  contained,  arc  good 
44  and  fufficient  in  the  law  to  preclude  the  faid  Timothy 
44  from  having  his  faid  a£Hon  thereupon  againft  him  the 
44  faid  John,  which  faid  plea,  and  the  matter  in  the  fame 
*c  contained,  he  the  fame  John  is  ready  to  verify  and 
44  prove  as  the  Court,  feV.  And  becaufe  the  faid  Timo- 
44  thy  hath  not  anfwered  to  the  faid  plea,  nor  hitherto  any 
4<  ways  contradi&ed  it,  he  the  faid  John,  as  before,  prays 
44  judgment,  and  that  the  faid  Timothy  be  debarred  of  hav- 

CW.nuaacc  «  ing  his  faid  adion  againft  him  the  faid  John.  But  bc- 
44  caufe  the  Court  of  the  faid  lord  the  king  now  here  are 
44  not  yet  advifed  of  giving  ttair  judgment  in  and  con» 
44  cerning  the  premifes,  a  day  is  thereupon  given  to  the 
44  parties  aforefaid,  before  the  faid  lord  the  king  at  IVejl- 
44  mhifier,  until  Wndnefdaj  next  after  eight  days  from  the 
44  day  of  St.  Martin,  of  hearing  their  judgment  therein, 
44  for  that  the  Court  of  the  faid  lord  the  king  now  here  is 
44  not  yet  thereupon,  fc/V.  At  which  day,  before  the  lord 
4<  the  king  at  Wtflmiriftery  come  the  faid  parties  by  their 

Tudgmert  for      "  faid  attornies ;  upon  which  all  and  fingular  the  premifes 

t*x  Jctei  dant.  «  being  fecn,  and  by  the  Court  of  the  lord  the  king  now 
44  here  more  fully  underftood,  and  mature  deliberation 
44  thereupon  had,  it  feems  to  the  Court  of  the  lord  the 
44  king  here,  that  the  plea  aforefaid  by  faid  John,  in  man- 
44  ner  and  form  aforefaid  above  pleaded,  and  the  matter 
44  in  the  fame  contained,  are  good  and  fufficient  in  law  to 
44  debar  the  faid  Timothy  from  having  his  faid  a&ion 
44  againft  the  faid  John.  Therefore  it  is  confidcred,  that 
44  the  faid  Timothy  take  nothing  by  his  faid  bill,  but  that 
44  he  for  his  falfe  complaint  be  thereupon  in  mercy,  feV., 
44  and  that  the  faid  John  go  then  without  a  day,  feV. 
44  And  it  is  further  confidered,  that  the  afcrefaid  John  re- 
4C  cover  againft  the  faid  Timothy  fix  pounds  and  ten  fhil- 
44  lings  for  his  cofts  and  charges  in  and  about  his  defence 
44  in  this  behalf  fuftained,  adjudged  by  the  Court  of  the 
44  faid  lord  the  king  now  here,  to  the  faid  John,  by  his  af- 
44  fent,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
44  made  and  provided;  and  that  the  aforefaid  John  hav« 
w  execution  thereof,"  EsV. 
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Pleas  before  our  Lord  the  King  and  our  Lady 
the  §>uecn  at  Weftminfter,  of  the  Term  of 
Eafter  in  the  Second  Tear  of  the  Reign  of 
our  Lord  William  and  our  Lady  Mary,  noiy 
King  and  S^ucen  of  England.     Roll  43. 

Payne  againft  Partridge  and  another, 
[3  Ld.  Raym.  Entries  439.  S.  C] 


Cambrulgejbire,  "  n  E  it  remembered,  That  heretofore,  3  Mod. : 
to  wit,  u  *-*    to  wit,  in  the  term  of  St.  Michael  i55.°WS; 


3  Mod.  289. 
^      Salic  12. 

lad  pad,  before  our  lord  the  king  and  our  lady  the  Comb.  180. 
44  queen  at  Wejlmbtfter,  came  Ifaac  Payne,  by  Humphry  gjj*-  x|^ 
44  Ambler  his  attorney,  and  brought  into  the  court  of  our 
44  faid  lord  the  king  and  lady  the  queen,  then  there,  his 
44  certain  bill  againft  Edward  Partridge,  Efq.  and  William 
44  Boulter,  in  the  cuftody  of  the  marfhal,  isfc,  of  a  plea  of 
**  trefpafs  upon  the  cafe  ;  and  there  are  pledges  of  profe- 
44  curing,  to  wit,  John  Doe  and  Richard  Roe,  which  faid 
t*  bill  followeth  in  thefe  words,  that  is  to  fay,  Cambridge- 
44  Jhire,  to  wit,  Ifaac  Payne  complains  of  Edward  Par-  Declaration  by 
**  tridge,  Efq,  and  William  Boulter,  in  the  cuftody  of  the  ™  '»«*>  »Wtant  of 
44  marfhal  of  the  Marjbalfea  of  our  lord  the  king  and  lady  J^T"T.LnA 

**     t  1     r  1        i»  •  t   1  .  t  .     .  r  <    the  proprietors 

44  the  queen,  before  the  faid  king  and  queen  being,  for  0f  a  ferry-boat 
44  that,  to  wit,  that  whereas  the  village  of  Littleport  with-  for  not  keeping 
44  in  the  iOe  of  Ely  in  the  county  aforefaid,  is,  and  from  h  in  re*air' 
44  all  the  time  whereof  the  memory  of  man  is  not  to  the 
44  contrary,  was  an  ancient  village,  and  whereas  within 
4<  the  laid  village  of  Littleport  aforefaid  there  is,  and  for 
**  all  the  (aid  time  was,  an  ancient  river  called  Wilney  ri- 
fc  ver,  and  upon  the  fame  river,  and  acrofs  the  fame  from 
44  the  whole  time  abovefaid,  there  was  an  ancient  paflage 
44  [or  ferry]  at  the  north-eaft  fide  of  the  fame  village  of  Prefcription  »n  a 
«  Littleport,  near  the  end  of  a  lane   called  Ferry-lane,  ^^^oUfor 
44  leading  from  the  village  of  Littleport  aforefaid  to  the 
44  faid  river,  for  the  pa  fifing  and  carrying  over  of  the  fub- 
44  je£ls  of  this  realm  of  England,  defiring  to  pafs  over  and 
44  beyond  the  faid  river,  to  wit,  from  a  certain  place  called 
44  the  Ferry-lane,  from  the  north-eaft  part  thereof  to  a 
44  certain  place  called  Adventurous  Bank  from  the  north- 
44  eaft  part  of  the  fame  river  overthwart  that  river,  either 
44  forward  or  backward,  at  their  will,  for  the  palling  over 
44  and  tranfporring  of  their  horfes,  mares,  and  geldings, 
44  which  faid  paffing  over  and  tranfporting  from  the  whole 
44  time  abovefaid  until  of  late,  to  wit,  the  firft  day  of  May 
A  a  3  "  in 


719  JpieaWng*  to  tfee  Cafejaf. 

cc  in  the  fifteenth  year  of  our  lord  Charles  the  Second,  late 

**  King  of  England^   &c>  were  had  and  performed  in  a 

"  ferry-boat  there  kept  by  the  proprietors  and  occupiers 

"  of  tne  faid  paiTagc  [or  ferry] ;  and  the  proprietors,  oc- 

[  720  ]        "  cupiers,  and  keepers  of  the  faid  paflage  [or  ferry]  and 

<c  ferry-boat  for  the  time  being,  for  the  better  keeping  and 

cc  maintaining  the  fame,  from  the  whole  time  aforefaid, 

"  took,  and  were  accuftomed  to  take,  of  the  faid  fubjeds 

"  of  this  realm  of  England^  fo  to  be  pafled  and  tranfported 

"  over  and  beyond  the  faid  river,  to  wit,  from  the  afore- 

iC  faid  place  called  the  Ferry -lane  to  the  aforefaid  place 

Exception  of  in-  "  called  Adventurous  Banhy  acrofs  the  faid  river,  (other 

habitants  in  an-    «  t]ian  Qc  tj,e  inhabitants  of  the  fame  village  of  Littleport* 

cisnt  mdluages     ,</»,••  •  cr  •  .  t.% 

from  paying  toll.       refiuiiig  in  ancient  mefluages  or  ancient  cottages  there,) 

"  certain  reafonablc  rates,  as  toll  or  cuftom,  to  wit,  one 

The  fewal  toll*  u  halfpenny  for  every  horfe  and  man  thereupon  riding,  and 

taken.  c<  for  every  led  horfe,  mare,  or  gelding,  one  farthing ;  and 

c<  for  every  horfe,  marc,  or  gelding,  otherwife  loaded,  one 

"  penny  for  fuch  palling  and  tranfporting  of  them  as 

<c  aforefaid,  to  be  received  every  time  of  their  pafling  over 

'*  beyond  the  river  aforefaid,  at  the  paflage  [or  ferry  J 

Prefcrtption  of    "  aforefaid,  either  forward  or  backward:  And  whereas 

?nh™b?ttnnt,^nthe  "  alfo  within  thc  fam*  village  .of  Zifl/tfarf  there  is,  and 

the  ancient  mef-  "  from  the  whole  time  aforefaid,  whereof  the  memory  of 

fua^cs  and  cot-    "  man  is  not  to  the  contrary,  there  was  fuch  an  ancient 

1  ain  e!r  ireC       "  cultom,  to  wit,  that  the  inhabitants  of  that  village  in 

"  ancient  mefluages  or  ancient  cottages  there  refiding,  had 

<c  and  might  have,  and  from  the  whole  time  aforefaid  were 

(<  accuftomed  to  have,  liberty  of  pafling  over  the  faid  ri- 

"  ver  at  the  aforefaid  paffhge  there,  for  themfelves,  their 

<c  horfes,  mares,  and  geldings  in  the  ferry-boat  aforefaid, 

c<  fo  as  aforefaid  to  be  tranfported  either  forward  or  backr 

"  ward,  at  their  pleafure,  without  any  payment  whatfo- 

"  ever  for  fuch  their  pafling  over  fo  to  be  had:  And 

That  tne  pla'n-    "  whereas  alfo  the  faid  I/aac,  on  the  firft  day  of  May  io 

um^VaVancknt  "   tllC  fcCOml  vcar  of  the  rei£n  of  our  lord  James  thc  Sc* 
meffuage.  <c  cond,  late  king  of  England^  and  long  before  and  from 

"  thence  afterwards  to  this  time  was,  and  ftill  remains 
"  one  of  the  inhabitants  of  the  aforefaid  village  of  Little* 
"  port)  and  then  and  ftill  refiding  in  a  certain  ancient 
44  mefluage  there,  and  for  that  caufe  and  reafon  he  the 
44  faid  IfaaC)  by  virtue  of  the  faid  cuftom,  had  and  hath  a 
44  right,  and  ought  to  have  the  liberty  of  pafling  over  the 
44  faid  river  at  the  paflage  aforefaid,  in  the  ferry-boat 
44  aforefaid,  for  himfelf,  his  horfes,  mares,  and  geldings  in 
44  form  aforefaid,  without  any  payment  whatfoever   for 

keT'n  uTboat   "  the  fame  to  be  made*     Ncv«thelefs  the  faid  Edward 

F*  44  and  William  net  being  ignorant  of  the  faid  cuftom,  but 

44  contriving  and  malicioufly  intending  him  the  faid  Ifaac 

«  illegally 
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*4  illegally  to  burden  and  greatly  to  damnify,  and  to  dc- 

*4  prive  him  of  the  liberty  of  his  aforefaid  paffing  over 

41  the  faid  river  to  be  had  at  the  paflage  aforefaid  in  the 

*4  faid  ferry-boat  as  aforefaid,  and  alfo  to  caufe  him  the 

44  faid  Ifaac  entirely  to  lofe  the  fame,  on  the  faid  fir  It 

44  day  of  May  in  the  fecond  year  abovefaid,  and  from 

44  thence  to  the  day  ef  exhibiting  the  faid  bill  of  the  f;iid 

44  Ifaac  (the  fame  Edward  and  William^  then  and  before 

41  and  afterwards  to  this  time  being  proprietors,   occu- 

*4  piers,  and  keepers  of  the  paflage  [or  ferry]  and  ferry- 

"  boat  aforefaid)  had  or  preserved,  or  kept  no  ferry-boat 

44  at  the  faid  paflage  [or  ferry]  for  the  paffing  over  of  the        [  J 2 1  J 

44  fubje&s  of  this  realm,  and  their  horfes,  mares,  and 

44  geldings  aforefaid,  willing  to  pafe  over  and  beyond  the 

*4  faid  river,  but  have  for  the  time  aforefaid  totally  omit* 

44  ted  and  negle&ed  to  do,  have,  preferve,  or  keep  the 

44  fame,  and  bo  ferry-boat  for  the  time  aforefaid,  or  any 

44  part  of  that  time,  was  or  yet  is,  although  the  faid  Ed~ 

44  ward  aad  William,  on  the  faid  firft  day  of  May  in  the 

44  fecond  year  abovefaid,  and  often  afterwards,  at  Little- 

f  port  aforefaid,  were  requefted  by  the  faid  Ifaac  to  have 

*4  fuch  ferry-boat  at  the  paflage  aforefaid,  and  to  permit 

44  him  the  faid  Ifaac  to  enjoy  hi*  faid  liberty  there  \  fo 

44  that  the  faid  Ifaac  from  the  aforefaid  firft  day  of  May 

44  in  the  fecond  year  abovefaid,  and  from  thence  to  this 

♦4  time  was,  and  yet  is  hindered  and  wholly  deprived  of 

44  his  liberty  of  paffing  over  the  river  aforefaid  at  the  faid 

44  paflage  in  form   aforefaid,   according  to   the  cuftom 

44  aforefaid  to  be  had,  contrary  to  the  faid  cuftom,  and 

44  to  the  damage  of  him  the  faid  Ifaac  of  five  hundred 

44  pounds.     And  thereupon  he  brings  this  fuit, "fata 

44  And  now  at  this  day,  to  wit,  Wednefday  next  after  fif-  Imparlance. 
44  teen  days  from  the  day  of  Eajier  in  this  fame  term,  to 
44  which  day  the  faid  Edward  and  William  had  leave  to 
44  imparl  to  the  faid  bill  and  then  to  anfwer,  £sV.  before 
44  the  lord  the  king  and  lady  the  queen  at  Weftmitifter, 
44  cometh  as  well  the  faid  Ifaacby  his  faid  attorney,  as  the 
44  faid  Edward  and  William  by  Jofeph  Sherwood  their  at- 
44  torney ;  and  the  faid  Edward  and  William  defend  the 
44  fojrce  and  injury,  when,  isfc .,  and  fay  that  the  aforefaid 
44  Ifaflc  ought  not  to  have  or  maintain  his  adtion  afore- 
44  faid  thereupon  again  (I  them ;  becaufe  protefting  that  Probation  th\t 
44  the  paffing  and  carrying  of  perfons,  horfes,  mares,  and  thc  ? aflra*c  wai 
44  geldings,  over  and  acrofs  the  faid  river,  were  not  had 
44  or  done  in  any  ferry-boat  kept  for  the  pafljng  over  and 
44  tranfportation  of  perfons  or  cattle  in  the  place  where, 
44  and  in  manner  and  form  as  by  the  declaration  aforefaid 
44  is  above  fuppofed  :  and  protefting  that  within  the  faid  Further  protefla. 
44  village  of  Littleport  there  is  not,  nor  ever  was  any  fuch  ^ f^V^ftom* 
A  a  4  "  cuftom  °°       Cu  *** 
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"  cuftom  as  in  the  declaration  aforefaid  is  above  fuppdfed 
protection  tlfo,  "  and  alleged ;  and  protefting  alfo  that  the  aforefaid  Ifaac 
that  the  plaintiff  «  j8  not>  nor  eyer  wa8  onc  0f  ^  inhabitants  of  the  faid 
Su«t b^  ,c  viUa8c  of  ted*"**  reGding  in  any  ancient  mefluage 
oid  mefluage  "  there  in  manner  and  form  as  by  the  aforefaid  declara- 
u  tion  is  above  fuppofed,  the  faid  Edward  and  William 
C(  for  plea  fay,  that  long  before  the  faid  time  in  which, 
plea  thatat  their  «  &c.  to  wit,  on  the  firft  day  of  May  in  the  fifteenth  year 

S?tah25,hflr " of  the  rcisn  of  *• faid  latc  ^s cbarUs  Ac  sb*** 

infteado"afaoatf  M  aforefaid,  he  the  faid  Edward,  at  his  own  proper  cofts 
and  keep  it  in     «  and  charges,  ere&ed,  built,  and  placed,  in  and  upon  the 

ErVTliun*  U  faid  rivcr  and  ovcrthwart  *c  fame  river  at  the  paflage 
the  boat.  <c  aforefaid,  a  certain  bridge  made  of  wood  and  ftoncs  for 

*c  the  ufe,  eafement  of  palling  over,  and  tranfporting  of 
"  all  and  lingular  the  perfons,  horfes,  mares,  and  geldings 
u  there  coming  and  willing  to  pafs  over  and  beyond  the 
"  faid  river  at  the  paflage  aforefaid,  which  faid  bridge 
"  there  fo  erefted  and  placed  the  fame  Edward  there 
"  from  time  to  time,  and  at  all  times  after  the  making 
[  J 22  ]       *c  thereof  to  this  time,  hath  well  and  fufficiently  had,  pre- 
"  ferved,  and  maintained,  repaired  and  kept,   and  (till 
"  hath,  preferveth,  maintained),  and  keepeth  there,  fo  that 
"  the  faid  Ifaac  and  all  and  fingular  the  perfons,  horfes, 
"  mares,  and  geldings  there  coming  and  willing  to  pais 
"  over  and  beyond  the  faid  river  at  the  paflage  aforefaid, 
"  from  time  to  time  and  at  all  times  after  the  making 
"  and  placing  of  the  aforefaid  bridge  there  unto  this  time, 
"  might  and  ft  ill  may  there  go,  return,  and  pafs  upon,  by 
<(  and  over  the  faid  bridge  acrofs  and  beyond  the  river 
<l  aforefaid,  at  the  paflage  aforefaid,  without  any  danger, 
cc  and  more  fafely,  better  and  fooner,  than  in  a  ferry- 
Tor  which  rea-    <c  boat :  For  which  reafon  the  faid  Edward  and  William 
for.  they  emitted  «t  had  preferved  or  kept  no  ferry-boat  at  the  faid  paflage, 
to  keep  the  boat.  ic  ^  ^avc  omjttcj  an(j  nCgiC(aed  to  do,  have,  preferve, 
14  or  keep  the  fame,  as  they  well  might,  for  the  caufo 
<c  aforefaid  :  And  this  they  are  prepared  to  verify.  Where- 
"  fore  they  pray  judgment  if  the  faid  Ifaac  ought  to  have 
"  or   maintain   his   a&ion   aforefaid   thereupon   againft 
"  them,  &c. 
Hcply,  that  he         4<  And  the  faid  Ifaac  faith,  that  he,  notwithftanding 
w«  not  permit-  «  any  thing  by  the  faid  Edward  and  William  above  aU 

^nybrid^0'"  "  ,cSed'  ought  not  t0  bc  Preluded  from  having  his  faid 
"  action  thereupon  againft  them,  becaufe  he  faith,  that  he 
"  the  faid  Ifaac  was  not  permitted  to  have  the  liberty  of 
•4  the  paflage  aforefaid,  by  any  bridge  over  and  beyond 
"  the  river  aforefaid,  according  to  the  cuftom  in  the  de^ 
4<  claration  before-rmentioued,  againft  the  cuftom  afore- 
"  faid :  And  this  he  is  ready  to  verify.  Wherefore  he 
"  prays  judgment  and  his  damages  by  occafion  of  the 
*•  premises  to  him  to  be  adjudged,  6>V. 

"  And 
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«  And  the  faid  Edward  and  William  fay,  That  the  faid  D«wwr. 
€<  pica  by  the  faid  Ifaac  in  manner  aforefaid  above  in  hi$ 
"  replication  pleaded,  and  the  matter  in  the  fame  con- 
**  tained,  are  not  fufficient  in  the  law  to  have  and  main- 
<(  tain  the  aforefaid  a&ion  of  him  the  faid  Ifaac  again  ft 
"  them  the  faid  Edward  and  William,  to  which  the  faid 
**  Edward  and  William  need  not,  nor  are  by  the  law  of 
«c  the  land  in  any  manner  bound  to  anfwer :  And  this 
"  they  are  ready  to  verify.  Wherefore,  for  default  of  a 
"  fufficient  replication  in  this  behalf,  the  fame  Edward 
"  and  William  as  before  pray  judgment,  and  that  the 
44  faid  Ifaac  be  precluded  from  having  his  faid  ad  ion 
«*  again  ft  them  the  faid  Edward  and  William,  &c. 

"  And  the  faid  Ifaac  faith,  That  the  aforefaid  plea  by  Joinder. 
**  the  fame  Ifaac  in  manner  and  form  aforefaid  above  in 
**  his  replication  pleaded,  and  the  matter  in  the  fame 
«*  contained,  are  good  and  fufficient  in  the  law  to  have 
<*  and  maintain  the  action  of  the  faid  Ifaac  againft  them 
u  the  faid  Edward  and  William  ;  which  faid  plea  and  the 
4C  matter  therein  contained  the  fame  Ifaac  is  ready  to 
4<  verify  and  prove,  as  the  Court,  &c.  And  becaufe  the 
u  aforefaid  Edward  and  William  have  not  anfweted  the 
"  faid  plea,  nor  have  hitherto  any  ways  denied  the  fame, 
€C  he  the  faid  Ifaac,  as  before,  prays  judgment  and  his  da- 
"  mages  by  occafion  of  the  premifes  to  be  adjudged  to 
♦'  him,  &c. 

"  But  becaufe  the  Court  of  the  faid  lord  the  king  and  F  72 1 1 
"  lady  the  queen  now  Here  are  not  yet  advifed  of  giving  Crouniuoce. 
<*  their  judgment  of  and  concerning  the  premifes,  a  day 
**  therefore  is  given  to  the  faid  parties  before  the  lord  the 
cc  king  and  the  lady  the  queen,  at  Wtllminller,  until  Fri- 
**  day  next  after  the  morrow  of  the  Holy  Trinity,  of  hear- 
«  ing  their  judgment  of  and  concerning  the  faid  prc- 
«*  mifes  •,  for  that  the  Court  of  the  faid  lord  the  king  and 
•*  lady  the  queen  now  here  thereof,  are  not  yet,  &c.  At 
c*  which  day,  before  the  lord  the  king  and  lady  the  queen 
"  at  Wejlminfter,  come  the  faid  parties  by  their  faid  at- 
««  tonnes.  But  becaufe  the  Court  of  our  lord  the  king 
cc  arid  lady  the  queen  are  not  yet  advifed  of  giving  their 
«*  judgment  of  and  concerning  the  premifes,  a  day  there- 
"  fore  is  given  to  the  faid  parties  before  our  lord  the  king 
<c  and  lady  the  queen  at  Weftminjler,  until  Tburfdav  next 
"  after  three  weeks  from  the  day  of  St.  Michael,  of  hear- 
**  ing  their  judgment  thereupon,  for  that  the  Court  of 
<*  our  faid  lord  and  lady  the  now  king  and  queen  are  not 
<  "  yet  thereof,  &c.  At  which  day,  before  the  lord  the 
*c  king  and  lady  the  queen  at  Wcjlminjlcr,  come  the  par- 
**  ties  aforefaid  by  their  faid  attornies .  But  becaufe  the 
"  Court  of  xhc  fai4  lord  the  king  and  lady  the  queen  now 

«  here 
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44  here  are  not  yet  advifcd  of  giving  their  judgment  of 
44  and  concerning  the  premifes,  a  day  thevefore  is  given 
<c  to  the  faid  parties  before  our  lord  the  king  and  lady  the 
44  queen  at  Weftminfter^  until  Friday  next  after  eight  day* 
44  from  the  day  of  St.  Hilary,  of  hearing  their  judgment* 
44  for  that  the  Court  of  the  faid  lord  the  king  and  lady 
44  the  queen  now  here  are  not  yet  thereupon,  toV.  At 
44  which  day,  before  the  lord  the  king  and  lady  the  queen 
"  at  Wefttninfter%  come  the  aforefaid  parties  by  their  faid 
44  attornies :  But  becaufe  the  Court  of  the  faid  lord  the 
44  king  and  lady  the  queen,  now  here,  are  not  yet  advifed 
44  of  giving  their  judgment  of  and  concerning  the  pre-? 
"  mifes,  a  day  therefore  is  given  to  the  faid  parties 
44  before  the  lord  the  king  and  lady  the  queen  at  Weft- 
44  minjter,  until  Wednefday  next  after  fifteen  days  front 
44  the  day  of  Eafter,  of  hearing  their  judgment  there-* 
44  upon,  for  that  the  Court  of  the  faid  lord  the  king  and 
44  lady  the  queen  now  here  are  not  yet  thereupon,  &V, 
44  At  which  day,  before  the  lord  the  king. and  lady  the 
44  queen  at  Wefiminfter,  come  the  aforefaid  parties,  by 
"  their  (aid  attornies :  But  becaufe  the  Court  of  the  (aid 
44  lord  the  king  and  lady  the  queen  now  here  are  not  yet 
"  advifed  of  giving  their  judgment  of  and  concerning  the 
*c  premifes,  a  day  therefore  is  given  to  the  (aid  parties 
44  before  the  lord  the  king  and  lady  the  queen  2tWefl~ 
44  mitijltr,  until  Saturday  next  after  eight  days  from  the 
44  day  of  the  H$Jy  Trinity,  of  hearing  their  judgment 
"  thereupon,  for  that  the  Court  of  the  (aid  lord  the  king 
44  and  lady  the  queen  now  here  are  not  yet  thereupon, 
"  &c.  At  which  day,  before  the  lord  the  king  and  lady 
44  the  queen  at  We/hmnfter^  come  the  faid  parties  by  their 
44  attornies  aforefaid ;  upon  which  all  and  lingular  the 
44  premifes  being  feen  and  more  fully  underftood  by  the 
judgment  for  "  Court  of  the  faid  lord  the  king  and  lady  the  queen 
defendant.  «  now  here,  and  mature  deliberation   being  thereupon 

[  724  J  "  had,  it  feems  to  the  Court  of  the  faid  lord  the  king  and 
"  lady  the  queen  now  here,  that  the  aforefaid  plea  by 
44  the  aforefaid  Ifaac>  in  manner  and  form  aforefaid  above 
"  in  his  replication  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  not  fufEcient  in  the  law  to  have  and 
44  maintain  the  faid  a£rion  of  him  the  faid  lfaac,  againft 
44  the  faid  Edward  and  Williayn :  Therefore  it  is  confi- 
44  dered,  that  the  (aid  lfaac  take  nothing  by  his  faid  bill, 
44  but  that  for  his  falfe  complaint  he  be  thereupon  ir* 
44  mercy,  &c.  and  that  the  aforefaid  Edward  and  fflllian^ 
44  go  hence  without  a  day,"  &c* 
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Pleas  before  our  Lord  the  King  at  Weftmin- 
fter,  of  the  Term  of  St.  Hilary  in  the  Se- 
venth Tear  of  the  Reign  of our  Lord William 
the  Third,  now  King  0/*  England,  tffc.  Roll 
697. 

Hicks  againft  Dowling. 
[3  Ld.  Raym.  Entries  354.  S.C.] 

Somerfit,  «  T>  E  it  remembered,  That  heretofore,  to  wit,  Silk.  13-  <*<« 
to  wit,  "  D  in  the  term  of  St.  Michael  laft  paft,  before  B,IL  I0aSX* 
our  lord  the  king  at  Wcjlminfler,  came  Sarah. Hicks  wi- 
dow, by  Thomas  Callow  her  attorney,  and  brought  into 
the  court  of  our  faid  lord  the  king  then  and  there,  hi$ 
certain  bill  againft  John  Dowling,  in  the  cuftody  of  the 
marftial,   £sV.,  of  a  plea  of  treCpafs  upon  the  cafe $  and 
there  are  pledges  of  prof  ecu  ting,  to  wit,  John  Doe  and 
Richard  Roe  ;  which  faid  bill  followeth  in  thefe  words, 
that  is  to  fay,  Somer/et,  to  wit,  Sarah  Hicks  widow  com-  Declaration  <kot. 
plains  of  John  Dowling,  in  the  cuftody  of  the  marflial  Ae  *»«  lawful^ 
of  the  Marfhalfea  of  our  lord  the  king,  before  the  king  j^J^0^ 
himfelf  being,  for  that,  to  wit,  That  whereas  the  faid  term  of  yean, 
Sarah,  on  the  twenty-fixth  day  of  January  in  the  year  *nd  **■"<•*  «t 
of  our  Lord  one  thoufand  fix  hundred  and  ninety-two,  the  defail»an£ % 
was  lawfully  poflefled  of  and  in  a  certain  mefluage,  fi-  fuch  peHbu 
tuatc,  lying,  and  being  in  ILaft  Dundry,  in  the  county  ^"^  fo  **■« 
aforefaid,  for  a  certain  term  of  years  then  and  yet  to  ITe* 
come  and  unexpired ;  and  being  fo  thereof  poflcfled, 
the  fame  Sarah  on  the  fame  day  and  year  abovefaid,  at 
Eajl  Dundry    aforefaid,    demifed    the    faid   mefluage 
(among  others)  to  the  aforefaid  John  Dowling,  to  have 
and  to  hold  to  the  fame  John  Dowling,  from  the  twenty-        T  j 2  C  1 
fifth  day  of  March  then  next  following,  for  the  term 
of  three  years,  if  the  faid  Sarah  Hicks  and  John  Dow- 
ling; and  one  Thomas  Dowling  and  Edith,  the  father 
and  mother  of  him  the  faid  John  Dowling,  mould  fo 
long  live;  by  virtue  of  which  faid  demife,  the  aforefaid  Defendant*!  en- 
John  Dowling  afterwards,  to  wit,  on  the  twenty-fixth  trr  *?d  P°ffef- 
day  of  March  in  the  year  of  our  Lord  one  thoufand  Cix  S^dtoK 
hundred  and  ninety-three,  entered  into  the  mefluage  longing  to  the 
aforefaid,  and  thereof  (among  others)  was  poflefled  for  pi**1"^- 
the  faid  term  of  three  years  above  to  him  demifed,  the 
revcrfion  thereof  belonging  to  the  fame  Sarah,  for  the 
refulue  of  the  faid  term  firft  above  mentioned  :  And  the  Averment  of 
faid  Sarah  in  fa£l  faith,  that  as  well  the  faid  Thomas  livcs- 
Dcwling  an4  Editb%  as  the  afojrefaid  John  Dowling,  are 
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Breach  to  ne- 
gligent keeping 
fch  fiie. 


<(  yet  in  being  and  in  full  life,  to  wit,  at  EaJJ  Duneby 
44  aforefaid:  Neverthelefs  the  aforefaid  John  Dovrting,- 
44  fufficientry  knowing  the  premifes,  but  contriving  and 
44  malicioufly  intending  in  this  part  very  much  to  damnify 
44  and  .burthen  the  faid  Sarah,  he  the  faid  John  Dowling* 
44  on  the  twentieth  day  of  June  in  the  year  of  our  Lord 
44  one  tboufand  fix  hundred  and  ninety-five,  (being  fa  as 
iC  aforefaid  pofiefied  of  the  mefluage  abovefaid,  and  the 
44  reverfion  thereof  belonging  to  the  faid  Sarah  in  manner 
44  before  faid,)  did  fo  negligently  and  improvidentlv  keep 
44  his  fire  in  the  mefluage  aforefaid,  that  by  reafon  thereof 
44  the  fame  mefluage  was  then  burnt  and  is  totally  de- 
44  ftroyed :  Whereupon  the  faid  Sarah  faith,  that  fhe  is  in-» 
44  jured,  and  hath  damage  to  the  value  of  five  hundred 
44  pounds :  And  therefore  (he  brings  this  fuit,  &r. 

44  And  now  at  this  day,  to  wit>  Thurfday  next  after  eight 
44  days  from  the  day  of  St.  Hilary  in  tmYfame  term,  until 
44  which  day  the  faid  John  had  leave  to  imparl  to  the  faid 
44  bill,  and  then  to  aniwer,  &c.  before  our  lord  the  king 
44  at  Wcftminfter,  comes  as  well  the  faid  Sarah  by  her  at** 
44  torney  aforefaid,  as  the  faid  John  by  Samuel  Brrwfter 
Mot  guilty.  44  his  attorney  :  And  the  fame  John  Dvwling  defends  the 
44  force  and  injury,  when,  &c.t  and  faith  that  he  is  not 
44  thereof  guilty  5  and  of  this  he  puts  himfelf  upon  the 
44  country*;  and  the  aforefaid  Sarah  doth  likewife,  tsV. 
44  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
44  king  at  Weflmirtfler,  on  Wednesday  next  after  eight  days 
44  from  the  day  of  the  purification  of  the  bkfled  Mary% 
44  and  who  neither,  &c.  to  recognize,  &c.  becaufe  as  well, 
41  feV.  The  fame  day  is  given  to  the  (aid  parties  there/* 
fafY. 


Imparlance. 


[  726  ]  Picas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  tbc 
Ninth  Year  of  the  Reign  of  our  Lord  William 
the  Thirds  now  King  of  England,  $5V.    Rail 

359- 

Turbervile  againft  Stampe. 
[3  Ld.  Raym.  Entries  375.  S.C.] 

Saik.  13,  647.    Dorfet,  a  nE  it  remembered,  That  heretofore,  to  vit, 

Cmb.'4is"-       to  wit>  M  in  thc  tcrm  of  Erf**  laft  paftf  beforc  olL* 

Skin. 68*  Cafes  '*  lord  the  king  at  Weflmwjler,  came  Thomas  Turbervile 
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jf  the  younger,  Efq.  by  Edward  Lawrence  his  attorney,  B.R.  151.  Holt 

€c  and  brought  into  the  Court  of  our  faid  lord  the  king  9'   ' 

44  then  there,  hi$  certain  bill  againft  John  Stampe,  Gemie- 

44  man,  in  the  cuftody  of  the  marihal,  &c,  of  a  plea  of 

44  trefpafs  upon  the  cafe  ;  and  there  are  pledges  of  profe- 

44  curing,  to  wit,  John  Doe  and  Richard  Roe ;  which  faid 

44  bill  followeth  in  thefe  words,  that  is  to  fay,  Dorfet,  to 

44  wit,  Thomas  Turbervile  the  younger,  Efq.  complains  of 

44  John  Stampe,  Gent,  in  the  cuftody  of  the  marihal  of  the 

44  Marfbalfea  of  our  lord  the  king,  before  the  king  him- 

44  felf  being;  for  that,  to  wit,  That  whereas,  according  to  Declaration  ur*oa 

44  the  law  and  cuftom  of  this  realm  of  England  hitherto  ^^["^ 

44  ufed  and  approved,  every  man  of  the  fame  realm  is  negligently 

44  obliged  to  keep  his  fire  fafe  and  fectire  by  day  and  by  keeping  a  fire  in 

44  night,  left  for  want  of  the  due  keeping  of  fuch  fire  any  2^5£°£ 

44  damage  in  any  manner  happen  to  any  perfon  of  the  the  plaintiffs 

44  fame  realm  ;  and  whereas  the  aforefaid  Thomas,  on  the  heath  and  rurtes 

44  fixth  day  of  April  m  the  ninth  year  of  the  reign  of  our  wwcbumt- 

44  lord  William  the  Third,  now  King  of  England,  £3V., 

44  was  poflefled  of  a  certain  clofe  of  heath  lying  and  being 

44  in  the  parifti  of  Stoke  in  the  county  aforefaid:  And 

44   whereas  alfo  the  faid  John,  on  the  day  and  year  above- 

44  faid,  was  in  like  manner  poflefled  of  a  certain  other  clofe 

44  of  heath,  next  adjoining  to  the  faid  clofe  of  heath  of 

44  him  the  faid  Thomas,  in  the  parifh  and  county  aforefaid, 

44  the  faid  John,  on  the  day,  year,  and  place  abovefaid,  fo 

44  negligently  and  improvidently  kept  his  fire  in  the  faid 

4<  ciofe  of  heath  of  him  the  faid  John,  that  for  default  of 

4(  the  due  keeping  of  the  faid  fire,  the  heath  and  furzes 

44  of  the  faid  1  homos,  to  the  value  of  forty  pounds,  in  the 

44  faid  clofe  of  heath  of  him  the  faid  Thomas  then  growing 

4<  and  being,  were  burnt,  to  the  great  damage  of  the  faid 

44  Thomas,  and  contrary  to  the  cuftom  aforefaid :  Where- 

44  fore  he  faith  that  he  is  injured  and  hath  damage  to  the 

44  value  of  forty  pounds :  And  thereupon  he  brings  this 

44  fuit,fcf<% 

44  And  now  at  this  day,  to  wit,  Friday  next  after  the       T  727  1 
u  morrow  of  the  Holy  Trinity  in  this  fame  term,  until  Not  guilty,  an** 
4*  which  day  the  faid  John  had  leave  to  imparle  to  the  iffue. 
•"  faid  bill,  and  then  to  anfwer,   &V.  before  the  lord  the 
4fc  king  at  Weftminjler,  comes  as  well  the  faid  Thomas  by 
44  -  his  faid  attorney,  as  the  faid  John  by  Samuel  Brewfler 
44  his  attorney :  And  the  faid  John  defends  the  force  and 
44  injury,  when,   &c,  and  faith  that  he  is  not  thereof 
44  guilty  ;  and  of  this  he  puts  himfelf  upon  the  country  •, 
44  and  the  faid  Thomas  likewife,  £3V.    Therefore  let  a  jury 
44  thereupon  come  before  the  lord  the  king  at  Wejtminfter, 

*i  pn day  next  after j  and  who  neither,  &e.  Venire  awarded. 

44  to 
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(€  to  recognize,  &V.  becaufe  as  well,  &c.    The  fame  day 

<4  is  given  to  the  faid  parties  there,  &c. 

44  Afterwards  procefs  being  thereupon  continued  be* 
tween  the  faid  parties  of  the  aforefaid  plea,  by  the  jury** 
being  refpited  there  between  them  thereupon,  before 
our  lord  the  king  at  Weftminftcr,  until  Saturday  next 
after  three  weeks  from  the  day  of  Saint  Michael,  unlefs 
the  juftices  of  our  lord  the  king  affigned  to  take  the  af* 
fizes  in  the  county  of  Dorfet,  on  Thurfday  the  twenty- 
fecond  day  of  July,  at  Dorxbefter  in  the  county  aforefaid, 
by  the  form  of  the  ftatute,  tic,  fhould  firft  come  for  de- 
fault of  jurors,  tic.  At  which  day,  before  the  lord  the 
king  at  Weftminfter^  cometh  the  faid  Thomas  Turbervilt 
the  younger,  by  his  faid  attorney,  and  the  faid  juftices 
before  whom,  tic.  have  fent  hither  their  record  before 
them,  had  in  thefe  words,  to  wit,  Afterwards  on  the  day 
and  place  within  contained,  before  Sir  Edward  Wara\ 
Knt.  chief  baron  of  the  Exchequer  of  the  lord  the  king,  and 
Sir  3 homos  Rokeby,  Knt.  one  of  the  juitices  of  the  lord 
the  king  affigned  to  hold  pleas  before  the  king  himfelf, 
juftices  of  our  faid  lord  the  king  affigned  to  take  aflizes 
in  the  county  of  Dorfet,  by  the  form  of  the  ftatute,  feV. 
came  the  within-named  Thomas  Turbervile  the  younger, 
Efq.  by  his  attorney  within  mentioned,  and  the  within- 
written  John  Stamp*,  Gent,  although  folemnly  required, 
did  not  come,  but  made  default:   Therefore  let   the 

{"ury,  whereof  mention  is  made,  be  taken  againft  him 
>y  default,  and  the  jurors  of  that  jury  being  fummoned, 
fome  of  them,  to  wit,  Thomas  Notting,  Hemy  Kelloway, 
Richard  Hambourne,  John  Ford,  David  Hay  ward,  Mark 
Dowland,  Henry  Humber,  James  Squib,  Robert  Wool- 
frays,  came  and  are  fworn  into  that  jury  ;  and  becaufe 
the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
therefore  other  perfons  then  prefent  being  chofen  for 
this  purpofe  are  appointed  a-new  by  the  (her iff  of  the 
county  aforefaid,  at  the  requeft  of  the  aforefaid  Thomas 
Turbervile,  and  by  the  mandate  of  the  aforefaid  juf- 
tices, whofe  names  are  affiled  in  the  panel  within  writ- 
ten, according  to  the  form  of  the  ftatute  in  fuch  cafe 
u  lately  made  and  provided :  And  a  jury  being  appointed 
•*  a-new,  namely  John  Warren,  William  Bujfel,  and  No- 
"  thaniel  Payne,  fummoned  in  like  manner,  come,  and  to- 
44  gether  with  the  other  jurors  aforefaid  firft  for  this  pur- 
44  pofe  impanelled  and  fworn,  being  chofen,  eleded,  tried, 
44  and  fworn  to  fpeak  the  truth  touching  die  within  con- 
44  tents,  upon  their  oath  fay,  that  the  aforefaid  John  Stampe 
44  is  guilty  of  the  within- written  premifes  within  laid  to 
44  his  charge,  as  the  faid   Thomas  Turbervile  thereupon 

44  within 
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«c  within  complaineth  againft  him,  and  aflefe  the  damages 

««  of  him  the  faid  Thomas,  by  the  occafion  within  written ', 

«*  befides  his  cods  and  charges  by  him  concerning  his  fuit 

"  in  this  behalf  applied,  to  eighty  pounds,  and  for  the  faid 

<c  cofts  and  charges  to  forty  (hillings :  Therefore  it  is  con-  Judgment. 

"  fidered,  that  the  faid  Thomas  TurberviU  do   recover 

i(  againft  the  aforefaid  John  Stamp*  his  faid  damages  by 

44  the  faid  jury  in  form  aforefaid  aflefl'ed,  and  alfo  eleven 

"  pounds  of  his  cofts  and  charges  for  the  increafe,  ad-  increafc  of  da- 

*«  judged  by  the  Court  of  the  faid  lord  the  king  now  here  ™«g«- 

4C  to  the  fame  Thomas  TurbervUe  by  his  aflent,  which  faid  " 

"  damages  in  the  whole  amount  to  thirty-one  pounds ; 

"  and  the  faid  John,  in  mercy,"  faV. 


Pleas  before  the  Lord  the  King  at  Weftnrinfter, 
of  the  Term  of  the  Holy  Trinity  in  the  Tenth 
Tear  of  the  Reign  of  our  Lord  William  the 
Third,  now  King  of  England,    &c#     Roll 
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Robins  againft  Robins. 
[3  Ld.  Raym.  Entries  446.  S.  C] 


Cornwall  "    DE  it  remembered,   That  heretofore,    to  Salk.  15.  Cafe 
to  wit,  "  D  wit,  in  the  term  of  Eafter  laft  paft,  before  B- *  -»73-  s.a 
«'  our  lord  the  king  at  Weftminjler,  came  Stephen  Robins,  ,  ^ £ ™£* 
4C  Gentleman,  by  Edward  Hoblyn  his  attorney,  and  brought  of  procefs  and 
c*  into  the  court  of  the  faid  lord  the  king  then  there  bis  lowing  bim  to 
««  certain  bill  againft  John  Robins,  Gentleman,  in  the  cuf-,  J^^u"^1^ 
"  tody  of  the  marfhal,  faV.,  of  a  plea  of  debt;  and  there  law,  after  tender. 
«  are  pledges  of  profecuting,  that  is  to  fay,  John  Doe  and  '»«**<»»»•• 
"  Richard  Roe ;  which  faid  bill  foUoweth  in  thefe  words',  W"1***- 
"  to  wit,  Cornwnl,to  wit,  Stephens  Robins,  Gentleman,  corrr- 
"  plains  of  John  Robins,  Gentleman,  in  the  cuftody  of  the 
**  marftial  of  the  Marjhalfea  of  our  lord  the  king,  befott 
4<  the  king  himfclf  being,  for  that,  to  wit,  That  whereas 
"  the  faid  John  never  had  any  lawful  caufe  of  aftion 
"  againft  the  fame  Stephen,  fo  that  by  the  law  of  this  realm 
<c  of  England  the  body  of  the  faid  Stephen  ought  for  the 
"  fame  to  be  taken,  and  in  prifon  detained  until  the  faid 
cc  Stephen  (hould  find  fufficient  bail  to  anfwer  the  faid 
<c  John  in  the  fame  caufe :  Neverthelefs  the  faid  John        [  72Q  1 
"  knowing  the  premifes,  but  contriving  and  malicioufly 
"  intending  him  the  faid  Stephen  in  this  behalf  illegally  to 
8  «  burthen, 
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<c  burthen,  opprefs,  and  damnify,  and  to  injure  and  leffi* 
"  his  credit  and  reputation  as  much  as  in  hira  was,  he  the 
"  faid  Johtty  on  the  twenty-eighth  day  of  May  in  the 
"  ninth  year  of  the  reign  of  our  lord  William  the  Third* 
"  now  King  of  England,  ferV.,  at  Bodmyn  in  the  county 
"  aforefaid,  caufed  the  fame  Stephen,  by  pretence  and  co» 
"  lour  of  a  certain  procefs  in  the  law,  to  be  arrefted  ; 
"  and  although  he  the  aforefaid  Stephen  was  always  ready 
"  to  appear  upon  fuch  procefs  at  the  day  of  the  return 
€C  thereof  to  anfwer  the  faid  John  according  to  the  exi- 
*'  gency  of  the  fame  procefs ;  yet  the  faid  John  malicioufly 
"  procured  and  caufed  the  fame  Stephen,  on  the  day  ?nd 
<c  year  aforefaid,  at  Bodmyn  aforefaid,  to  be  imprifoned, 
€<  and  there  in  prifon  to  be  detained  by  the  fpace  of  fix 
€<  months,  for  that  only  that  the  aforefaid  Stephen  could 
•*  not  find  fufficient  bail  to  anfwer  the  faid  John  upon  fhe 
•c  faid  procefs  5  by  which  the  faid  Stephen  was  forced  to 
<c  expend  great  fums  of  money  for  his  fuftenance  in  prifon 
"  aforefaid  ;  and  the  necefiary  bufinefs  of  the  faid  Stephen 
"  for  that  time  remained  undone,  and  the  fame  Stephen 
**  in  his  manner  of  living  was  greatly  injured,  to  the  great 
"  difturbance  of  his  mind,  and  the  manifeft  detriment  of 
u  his  fame  and  credit :  Wherefore  the  faid  Stephen  faith 
**  that  he  is  injured  and  hath  damage  to  the  value  of  one 
"  hundred  and  fifty  pounds :  And  therefore  he  brings 
"  fuit,  tfc. 

c<  And  now  at  this  day,  to  wit,  Friday  next  after  the 
cc  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
WotfnHty  <€  which  day  the  faid  Stephen  had  leave  of  imparling  to  the 
ci  aforefaid  bill,  and  then  to  anfwer,  tffc.  before  the  lord 
cc  the  king  at  Wejiminfter,  cometh  as  well  the  aforefaid 
"  Stephen  by  his  faid  attorney,  as  the  aforefaid  John  by 
44  Jofeph  Sherwood  his  attorney ;  and  the  faid  John  defends 
cc  the  force  and  injury,  when,  &c,  and  faith  that  he  is  not 
<€  thereof  gtiilty;  and  of  this  he  puts  himfetf  upon  the 
<€  country ;  and  the  faid  Stephen  thereupon  likewife,  £sV. 
u  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
<c  king  at  Weftminfter,  on  Wednefday  next  after  three 
"  weeks  from  the  day  of  the  Holy  Trinity,  and  who  nei- 
••*  ther,  £sV.  to  recognize,  farV.,  becaufe  as  well,  &c.  The 
••  fame  day  is  given  to  the  faid  parties  there/'  &c. 
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Pleas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  St.  Hilary  in  the  Ninth  Tear 
of  the  Reign  of  our  Lord  William  the  Third 
now  King  of  England,  &c.     Roll  437. 

Ivcfon  againft  Moore  and  others. 
[3  Ld.  Raym.  Entries  436.  S.  C] 

York/hire,  "   J)E  it  remembered  that  heretofore,  to  wit,  Saik.15.  Comb. 

to  wit,  «   D  in  the  term  of  St.  Michael  iaft  part,  be-  +*£ £*£ 4|^. 
44  fore  the  lord  the  king  at  Wejlminjler,  came  Henry  Ive-  Holt  i<*  S.  c.  * 
44  fin  by  Edmund  Barker  his  attorney,  and  brought  into 
4<  the  court  of  our  faid  lord  the  king  then  thefe  his  certain 
€(  bill  againft  John  Moore,  Efq.  and  Ruth  his  wife,  Samuel 
4<  Wright,  Jeremiah  Lobley,  Henry  Smith,  and  Peter  Bla- 
"  tty,  in  the  cuftody  of  the  marlhal,  t&c,  of  a  plea  of 
44  trefpafs  upon  the  cafe ;  and  there  are  pledges  of  profe-  Declaration,  fct- 
44  cuting,  namelv,  John  Doe  and  Richard  Roe  ;  which  faid  tin«  forth,  that 
44  biU  followeth'in  thefe  words,  that  is  to  fay,  Torhjhire,  ^^n^L 
44  to  wit,  Henry  Ivefon  complains  of  John  Moore,  Efq.  and  of  years  in  a  col- 
«'  Ruth  his  wife,  Samuel  Wright,  Jeremiah  Lob/ey,  Henry  Hcry  adjoining  to 
«  Smith,  and  Peter  Blakey,  in  the  cuftody  of  the  marfhal  ^  h,ghway# 
44  of  the  Marjbalfea  of  our  lord  the  king,  before  the  king 
44  himfelf  being,  for  that,  to  wit,  that  whereas  the  faid 
44  Henry  Ivefon,  on  the  fourteenth  day  of  May  in  the  ninth 
€<  75ar  °^  r^e  re*gn  °f  our  h>rd  William  the  Third,  now 
44  King  of  England,  tic,  and  long  before  and  always  af- 
4<  tcrwards,  until  this  time,  was  poflcfled  and  ftill  is  pof- 
44  fefled,  for  a  certain  term  of  years  then  and  yet  to  come 
44  and  unexpired,  of  and  in  a  certain  colliery  and  mine  of 
44  coals,  being  under  the  ground  and  land,  and  in  the 
"  bowels  of  a  certain  clofe  or  land,  fituatc  and  lying  in  the 
4<  parifli  of  Whitkirke,  otherwife  Whitchurch,  in  the  county 
44  aforefaid,  called  Whitkirke,  otherwife  Whitchurch-jields, 
44  and  near  adjacent  to  the  king's  common  highway  in  the 
44  pariih  aforefaid,  leading  on  the  north  part  from  the  vil- 
4C  lage  of  Wetherby  in  the  county  aforefaid,  in,  by,  and 
44  over  a  certain  moor  there  called  Winmore,  and  from 
44  thence  in,  by,  and  through  a  certain  lane  there  called 
44  Anlijbaw  Lane,  and  from  thence  in,  by,  and  through  the 
44  village  of  Whitkirke,  otherwife  Whitchurch  aforefaid, 
4(  and  fo  back  again,  and  alfo  of  and  in  a  certain  other 
44  colliery  and  mine  of  coals  being  under  the  ground  and 
44  land,  and  in  the  bowels  of  a  certain  clofe  of  moor  or 
*'  parcel  of  land,  in  the  parifli  aforefaid,  called  Halton 
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41  Moor,  fituate  and  lying,  and  likewife  uear  adjacent  to 
"  the  king's  common  highway  aforcfaid,  leading  on  the 
4C  north  part  from  the  village  of  Wetherby  aforeUid,  int 

[maj]       44  by,  and  over  the  faid  Winmore  moor,  and  from  thence 
/J     J        c«  m>  \yj9  aQ(j  through  the  lane  aforcfaid,  called  Anlifbavt 
44  Lane,  and  from  thence  in,  by,  and  through  the  village 
44  of  Halton  in  the  county  aforefaid,  and  fo  back  again,  in, 
"  by,  and  through  which  faid  lane  called  Anlijbaw  Lane, 
44  the  coals  got  and  dug  out  of  the  mine  aforefaid  were 
44  wont  and  intended  to  be  carried  and  conveyed,  as  mat- 
44  tets  fell  out,  from  the  clofes  aforefaid,  to  the  places 
44  neighbouring  and  adjacent :  And  whereas  alfo  on  the 
44  fame  fourteenth  day  of  May9  the  aforefaid  Henry  Ivefcn 
Ami  hid  p«!t    u  j^j  a  great  quantity,  to  wit,  two  hundred  cart-loads  of 
itoh^jdQi    M  coa*8  *US  out  °* *"*  mmc  aforefaid,  feverally  ready  to 
for  f*k.  "  be  expofed  to  fale  in  the  clofes  aforefaid,  they  the  faid 

44  John,  Ruth,  Samuel,  Jeremiah,  Henry  Smith,  and  Peter, 
44  being  not  ignorant  of  the  premifes,  but  contriving  and 
44  fraudulently  and  malicioufly  intending  to  hinder,  de- 
44  ceive,  and  defraud  the  &mc  Henry  Ivcfon  of  the  ufe  and 
44  benefit  of  his  coals  aforefaid,  and  to  alienate  and  feducc 
cl  the  buyers  of  the  coals  dug  out  of  the  colliery  aforefaid 
44  from  the  faid  colliery,  and  to  appropriate  and  procure 
44  them  to  the  colliery  of  the  faid  John  Moore  near  adjacent 
wtt  mB^dT  "  in  **  Pari^  aforcfaid,  afterwards,  to  wit,  the  aforefaid 
i^tendi^gtohin*  "  fourteenth  day  of  May  in  the  ninth  year  of  the  reign  of 
der  bu>cn,  did     «c  our  faid  lord  the  now  king  abovefaid,  did  lay  and  place 
flop  up  ifaeway.   «(  four  cart-loads  of  great  (tones,  and  one  root  of  a  great 
44  a(h  in  the  faid  way  in  the  lane  aforefaid,  at  the  parifh 
"  aforcfaid,  and  continued  and  permitted  the  (tones  and 
44  root  of  the  a(h  aforefaid  there  to  remain  for  the  fpace  of 
"  one  month,  by  which  faid  (tones,  and  the  root  of  the 
44  a(h  aforefaid,  the  aforefaid  way,  in,  by,  and  through 
44  the  lane  aforcfaid,  was  fo  much  (topped  up  and  ob- 
*4  (trutted,  that  the  carts  and  carriages  for  the  carrying 
44  and  conveying  of  the  coals  gotten  and  dug  out  of  the 
"  colliery  and  mine  aforefaid,  could  not  pads  in,  by,  and 
Wiierchv  t!.e       "  ^irou8^  l^e  *a*^  wa7»  by  the  lane  aforefaid  \  by  which 
p'amtift' loft  the  4<  the  fame  Henry  Ivefon  totally  loft  the  benefit,  profit,  and 
fifeof  hi*  co^s.  «c  advantage  of  his  faid  colliery  for  the  whole  time  afore- 
44  faid ;  and  the  coals  gotten  from  the  colliery  aforelaid, 
«  for  want  of  buyers,  fo  hindered  and  obftrudted  for  the 
44  reafons  aforefaid,  became  greatly  damaged  and  deprc- 
44  ciatcd,  to  the  damage  of  the  faid  Henry  of  fifty  pounds : 
44  And  therefore  he  brings  fuit,  EsV. 
Imparlance.    .        "  And  now  at  this  day,  to  wit,  Monday  next  after  eight 
44  days  from  the  day  of  $f.  Hilary  in  this  fame  term,  until 
44  which  day  the  aforefaid  John  Moore  and  Rutb  hit  wife, 
44  Samuel,  Jeremiah,  Henrj  Smith,  and  Peter,  had  leave  of 

44  imparling 
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*c  imparling  to  the  did  bill,  and  then  to  anfwer,  &c.  bc- 
*•  fore  the  lord  the  lung  at  Wejlnunfter,  comes  as  well  the 
14  faid  Henry  Ivefon  by  his  faid  attorney,  as  the  aforefaid 
4<  John  Moore  and  Ruth  his  wife,  Samuel,  Jeremiah,  Henry 
■€i  Smith,  and  Peter,  by  Michael  John/on  then:  attorney : 
••*  And  the  fame  John  Moore  and  Ruth,  Samuel,  Jeremiah, 
"  Henry  Smith,  and  Peter,  defend  the  force  and  injury, 
**  when,  &c.  and  fay  that  they  are  not  guilty  of  the  pre-  Not  guilty 
"  mifes  above  laid  to  their  charge  in  manner  and  form  as  pleaded. 
44  the   aforefaid  Henry   Ivefon   above   complains   again  ft  .    . 

44  them:  And  of  this  they  put  tbemfelves  upon  the  [  732  3 
44  country;  and  the  aforefaid  Henry  Ivefon  likewife,  toV. 
44  Therefore  let  a  jury  come  thereupon  before  the  lord  the 
*4  king  at  Wejlminjler,  on  Saturday  next  after  the  morrow  of 
.**  the  Purification  of  the  Blefled  Virgin  Mary ;  and  who 
*l  neither,  &c .  to  recognize,  isfc.  becaufe  as  well,  &c* 
*4  The  fame  day  is  given  to  the  faid  parties  there,"  t&c. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  of  St.  Michael  in  the  Tenth 
Tear  of  the  Reign  of  our  Lord  William  the 
Third,  now  King  of  England,  &c.  Roll 
.125. 

Butcher  againfi  Andrews* 

£ji%,    «   n  E  it  remembered,  That  heretofore,  to  wit,  Silk.  13.  Crth. 
to  wit,  «   D    in  the  term  of  Eafier  laft  paft,  before  the  J*£  £°£b'15. 
44  lord  the  king  at  Wejlminjler,  came  Thomas  Butcher  by  Holt  606.  s.c.* 
44  Ralph  Cole  his  attorney,  and  brought  into  the  court  of 
<('  the  (aid  lord  the  king  then  there  his  certain  bill  againft 
41  James  Andrews,  in  cuftody  of  the  marftial  of  the  Mar- 
%i  Jbalfea,  &c.  of  a  plea  of  trefpafs  upon  the  cafe  ;  and  there 
44. are  pledges  of    profecuting,  namely,  John  Doe' and 
•*  Richard  Roe ;  which  faid  bill  followeth  in  thefe  words,  Declares  In  cott- 
44  that  is  to  fay,  Efex,  to  wit,  Thomas  Butcher  complains  %Sft*** 
44  of  James  Andrews  in  the  cuftody  of  the  marftial  of  the  defendant's  Ton 
44  Marlbalfea  of  our  lord  the  king,  before  the  king  being,  »  fam  not  ex- 
44  for  that  to  wit,  That  whereas  the  aforefaid  James  on  the  ^^ 
44  firft  day  of  Auguft  in  the  eighth,  year  of  the  reign  of  goods  of  that  t*> 
"  'our  lord  William  the  Third,  now  king  of  England,  tsV.  !«*,  he  would 
4<  at  GeJHngthorpe  in  the  county  aforefaid,  in  confideratioa  pay' 
"  that  the  fame  Thomas  Butcher,  at  the  fpecial  inftance 
44  and  roqueft  of  him  the  faid  James,  would  lend  and  ac- 
M.  commodate  to  one  George  Andrews,  fon  of  the  faid 
Bba  «  James 
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Avcraeat. 


Indeb.  a  (Tump  fit 
for  51*  lent  the 
fon  at  the  plain- 
tiff's requdl. 


InJrb'tatus  af- 
{\im\titfot  other 
5 1,  laid  out,  &c. 
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James  Andrews,   any  Aim  or  fums  of  money,  and 
would  fell  and  deliver  to  the  fame  George  fuch  goods, 
wares,  and  merchandize,  as  he  the  fame  George  fliould 
want  and  require,  and  would  truft  the  faid  George  for 
the  fame,  fo  that  the  faid  fums  of  money  fo  as  aforefaid 
to  be  lent,  and  the  value  of  the  faid  goods,  wares,  and 
merchandizes  to  the  faid  George  Andrews  by  the  afore- 
faid Thomas  Butcher  to  be  delivered  and  fold,  fliould  n^t 
in  the  whole  exceed  the  fum  of  five  pounds  of  lawful 
money  of  England,  took  upon  himfelf,  and  then  and 
there  faithfully  promifed  the  fame  Thomas  Butcher,  that 
he  the  aforefaid  James  would  well  and  truly  pay  and 
fatisfy  to  the  faid  Thomas  Butcher  not  only  all  fuch  fums 
of  money  fo  to  be  lent  and  accommodated  by  him  the 
faid  Thamas  Butcher  to  the  faid  George  Andrews,  but  alfo 
all  fuch  fums  of  money  as  the  goods,  wares  and  mer- 
chandizes aforefaid  at  the  time  of  the  fale  and  delivery 
thereof  fliould  be  reafonably  worth,  when  he  after* 
wards  fliould   be   rcquefted :    And   the   faid    Thomas 
Butcher  in  fa£k  faith,  that  he  the  fame  Thomas  Butcher 
afterwards,  to  wit,  on  the  fame  firfl  day  of  Auguft  in  the 
eighth  year  abovefaid,  at  Gejlingthorpe  aforefaid,  in  the 
county  aforefaid,  at  the  faid  fpecial  in  (lance  of  him  the 
faid  James,  did  lend  and  accommodate  to  the  faid  George 
Andrews  the  fum  of  thirty  (hillings  of  lawful  money  of 
England,  and  on  the  fame  day,  year,  and  place  laft 
abovefaid,  at  the  aforefaid  fpecial  inftance  and  requeft 
of  him  the  faid  James,  fold  and  delivered  to  the  fame 
George  Andrews  divers  goods,  wares,  and  merchandizes, 
and  trufted  the  aforefaid  George  for  the  fame  ;  and  that 
the  goods,  wares,  and  merchandizes  aforefaid,  at  the 
time  of  the  felling  and  delivery  thereof,  were  reafon- 
ably worth  the  fum  of  three  pounds  and  ten  (hillings  of 
like  lawful  money  of  England,  to  wit,  at  Gejlingthorpe 
aforefaid,  in  the  county  aforefaid,  whereof  the  hid  James 
afterwards,  that  is  to  fay,  on  the  fame  firft  day  of  Auguft 
in  the  year  abovefaid,  at  Gejlingthorpe  aforefaid,  in  the 
county  aforefaid,  then  and  there  had  notice  by  the  feme 
Thomas  Butcher  :    And  whereas  alfo  the  faid  James  af- 
terwards, to  wit,  on  the  fame  firft  day  of  Auguft  in  the 
eighth  year  abovefaid,  at  Gejiingihorpe  aforefaid,  in  the 
county   aforefaid,   was  indebted  to  the  fame  Thomas 
Butcher  in  five  pounds  of  like  lawful  money  of  Emg* 
land,  for  fuch  fum  of  money  of  him  the  faid  Tbo- 
mas  Butcher,  by  the  aforefaid  Thomas  Butcher,  at  the 
like  fpecial  inftance  and  requeft  of  him  the  faid  James, 
to  the  fame  George  Andrews  before  that  time  lent  and 
accommodated;    and  alfo  was  indebted  to  the  fame 
Thomas  Butcher  in  other  five  pounds  of  like  lawful  mo- 

«  ncy 
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ff  ney  of  England^  for  divers  goods,  wares,  and  merchan- 

4<  dizes  by  the  faid  Thomas  Butcher  to  the  aforefaid  George 

c<  Andrews,  at  the  like  fpecial  inftance  and  rcqueft  of  the 

"  fame  James,  before  that  time  fold  and  delivered ;  and 

"  the  faid  James  being  fo  indebted  to  the  faid  Thomas 

u  Butcher,  he  the  faid  James,  in  con G deration  thereof,  af- 

"  terwards,  to  wit,  on  the  fame  firft  day  olAuguft  in  the 

"  eighth  year  aforefaid,  at  Gejlingthorpe  aforefaid,   in  the 

*(  county  aforefaid,  took  upon  himfelf,  and  then  and  there 

"  in  like  manner  lawfully  promifed  that  he  the  faid  James 

c?  would  well  and  faithfully  pay  and  fatisfy  the  aforefaid 

c<  feveral  fums  of  five  pounds,  and  five  pounds  lad  men- 

<c  tioned,  to  the  fame  Thomas  Butcher,  when  afterwards  he 

€C  (hould  be  thereunto  requefted.     And  whereas  alfo  the 

iC  faid  James  afterwards,  to  wit,  on  the  fame  firft  day  of 

cc  Auguft  in  the  eighth  year  abovefaid,  at  Gejlingthorpe 

**  aforefaid,  in  the  county  aforefaid,  was  indebted  to  the        [  n\\  1 

€i  fame  Thomas  Butcher  in  other  five  pounds  of  like  lawful 

u  money  of  England,  for  fo  much  money  of  him  the  faid 

**  Thomas  Butcher,  by  the  fame  Thomas  Butcher,  at  the  like 

<c  fpecial  inftance  and  requeft  of  the  faid  James,  for  the 

M  fame  James  before  that  time  expended  and  laid  out ; 

•*  and  he  the  faid  James  being  thereupon  fo  indebted  to 

<€  the  fame  Thomas  Butcher,  he  the  faid  James,  in  confi- 

M  deration  thereof,  afterwards,  to  wit,  the  fame  day  and 

€c  year  la  ft  abovefaid,  at  Gejlingthorpe  aforefaid,   in  the 

<c  county  aforefaid,  did  take  upon  himfelf,  and  then  and 

€€  there  in  the  like  manner  did  faithfully  promife  the  faid 

M  Thomas  Butcher,  that  he  the  faid  James  would  well  and 

<c  truly  pay  and  fatisfy  the  aforefaid  five  pounds  laft  men- 

cc  tioned  to  the  fame  Thomas  Butcher,  when  he  fhould  be 

€t  afterwards  thereunto  requefted.   Neverthelefs  the  afore-  Breach. 

c<  faid  James  in  nowife  regarding  his  feveral  promifes  and 

"  undertakings   aforefaid  in   form  aforefaid  made,   but 

"  contriving  and  fraudulently  intending  craftily  and  fub- 

M  tilly  to  deceive  and  defraud  the  faid  Thomas  Butcher^ 

c<  hath  not  yet  paid  the  aforefaid  feveral  fums  of  money, 

Cf  or  any  part  thereof,  to  the  faid  Thomas  Butcher,  nor 

Cl  hath  hitherto  in  anywife  contented  him  for  the  fame, 

€l  (although  to  do  this  the  fame  James  afterwards,  to  wit, 

4<  on  the  fecond  day  of  Auguft  in  the  eighth  year  abovc- 

"  faid,  at  Gejlingthorpe  aforefaid,  in  the  county  aforefaid, 

€<  was  requefted  by  the  fame  Thomas  Butcher,)  but  hath 

<c  hitherto  altogether  refufed  and  ftiil  doth  refufe  to  pay 

"  them  to  him,  or  any  ways  to  content  him  for  the  fame, 

"  to  the  damage  of  him  the  faid  Thomas  Butcher  of  thirty 

M  pounds  :  And  therefore  he  brings  fuit,  &c. 

"  And  now  at  this  day,  to  wit,  Monday  next  after  three 

"  weeks  from  the  day  of  St.  Michael  in  this  fame  term, 

B  b  3  "  until 
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"  until  which  day  the  aforefaid  James  had  leave?  to  im- 
«c  parle  to  the  aforcfaid  bill,  and  then  to  anfwer,  &c.  fee- 
cc  fore  our  lord  the  king  at  Wejlminjler  conies  as  well  thd 
<(  aforefaid  Thomas  by  his  faid  attorney,  as  the  aforefaid 
*c  James  by  John  Clarke  his  attorney :  And  the  fame 
Non  aflumpfit  "  "James  defends  the  force  and  injury,  feV.  and  faith  chat 
pleaded.  «c  he  did  not  take  upon  himfelf  in  manner  and  form  a* 

"  the  aforefaid  Thomas  above  complains  againft  him: 
"  And  of  this  he  puts  himfelf  upon  the  country ;  and 
"  the  aforefaid  Thomas  in  like  manner,  feV.  Therefor* 
cc  let  a  jury  come  thereupon  before  the  lord  the  king  af 

€C  Wejlminjler,  on next  after and  who  neither, 

<c  JSsV.  to  recognize,  &V.  becaufe  as  well,  &c .  The  fame; 
"  day  is  given  to  the  parties  aforefaid  there/9  &V. 


[  735  ]  Pl*a*  before  our  Lady  the  Sfueen  at  Weft- 
minfter,  of  the  Term  of  St.  Hilary  in  the 
Firfl  Tear  of  the  Reign  of  our  Lady  Anftc, 
now  Queen  of  England,  fcfr.    R$U  435* 

Coggs  againft  Bernard. 
[3  Ld.  Raym.  Entries  240.  S.  C] 


S.Ik.  26 
SSatk.  n,a63 


Middle/ex,  "  T>E  it  remembered,  That  heretofore,  to 
•     to  wit,      "  ^  wit,  in  the  term  of  St.  Michael  laft  pad, 

"I'sV11*  "  beforc  our  *a(*y  ^e  9uccn  at  Wejlminjler,  came  John 
5  <c  Coggs  by  Jofeph  Sherwood  his  attorney,  and  brought 

Declaration  upon  c<  into  the  court  of  our  faid  lady  the  queen  then  there 
mifentoantakePr°"  "  his  ccrtain  *)i11  againft  William  Bernard,  in  the  cuftody 
hogflnuji  of  "  of tnc  marfhal,  &V .  of  a  plea  of  trefpafs  upon  the  cafe ; 
brandy  out  of      *«  and  there  are  pledges  of  profeeuting,  that  is  to  fay, 

ftWCtllurtaidem  "  7ohn  Dce  and  Richard  Roe  *  which  faid  bill  followeth 
in  another}  for  <c  in  thefe  words,  that  is  to  fay,  Middle/ex,  to  wit,  John 
negligence.  ««  QggJ  complains  of  IVMiam  Bernard,  in  the  cuftody  of 
"  the  marflial  of  the  Marjbalfca  of  our  lady  the  queen* 
€i  before  the  queen  herfelf  being,  for  that,  to  wit,  That 
cc  whereas  the  aforefaid  William,  on  the  tenth  day  of  No- 
*c  vember  in  the  thirteenth  year  of  the  reign  of  our  lord 
"  William  the  Third,  late  king  of  England,  &c.  at  the 
w  parifti  of  St.  Clement  Danes  in  the  county  of  Middle/ex 
"  aforefaid,  had  undertaken  fafely  and  fecurely  to  take  up 
"  divers  calks  of  brandy  of  the  faid  John,  then  being  in  a 
44  certain  cellar  fituate  in  a  certain  place  called  Brooks* 

"  Market 
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44  Market  in  the  parifli  of  $/.  Andrew  Holborn  in  the 

44  county  aforefaid  ;  and  had  undertaken  to  put  the  fame 

44  fafely  and  fecurely  in  a  certain  other  cellar  fituate  in  a 

44  certain  other  place  called  Water-Jlreet  in  the  parifli  of 

44  St.  Clement  Danes  in  the  county  aforefaid,  the  fame 

44  William  his  fcrvants  and  agents  afterwards,  to  wit,  the 

44  fame  day  and  year,  at  the  parifli  of  Saint  Clement  Danes 

44  aforefaid,  handled  the  calks  of  brandy  aforefaid  fo  ne- 

"  eligently  and  improvident! y  in  putting  them  in  the  cel- 

44  Far  laft  mentioned,  that  for  want  of  good  care  of  the 

44  faid  William^  his  fervants  and  agents,  one  of  the  faid 

44  calks  of  brandy  then  and  there  was  broken,  and  a  great 

44  quantity,  to  wit,  one  hundred  and  fifty  bottles  of  the 

"  brandy  aforefaid  in  the  fame  cafk,  was  by  that  occafion 

44  poured  out  upon  the  ground  and  fpoiled.    And  whereas 

44  alfo  the  aforefaid  WUliam%  afterwards,  to  wit,  on  the 

44  fame  tenth  day  of  November  in  the   thirteenth   year 

44  abovefaid,  at  5/.  Clement  Danes  aforefaid  in  the  county 

44  of  Middle/ex  aforefaid,  had  undertaken  fafely  and  fe- 

44  curely  to  take  up  divers  other  calks  of  brandy  of  the  faid 

44  Jobn9  then  being  in  a  certain  other  cellar  fituate  in  a 

44  certain  place  called  Brooks-Market  in  the*  parifli  of  St.        f  7l6  1 

44  Andrew  Holborn  in  the  coanty  aforefaid,  and  to  place        L  / J    J 

44  thofe  caflcs  there  on  a  carr  to  be  carried  to  a  certain 

44  other  cellar  fituate  in  a  certain  other  place  called  Water- 

44  Jlreet  in  the  parifli  of  St.  Clement  Danes  in  the  county 

u  aforefaid,  and  the  faid  caflcs  fo  as  aforefaid,  carried  to 

44  the  laft-mentioned  cellar  fituate  in  Water-Jlreet  afore- 

44  faid,  from  the  faid  carr  fafely  and  fecurely  there  to  let 

44  down,  and  place  in  the  cellar  laft  mentioned  ;  the  fame 

44  William^  his  fervants  and  agents  afterwards,  to  wit,  the 

44  fame  day  and  year  abovefaid,  at  the  parifli  of  5/.  Cl?- 

44  ment  Danes  aforefaid  in  the  county  aforefaid,  fo  negli- 

44  gently  and  improvidently  handled   the   faid  calks  of 

44  brandy  lad  mentioned  in  laying  them  in  the  cellar  lad 

44  mentioned,  that  for  want  of  due  care  of  the  faid  Wil- 

44  Ham,  his  fervants  and  agents,  one  of  the  fame  cafks  of 

44  brandy  laft  mentioned  was  then  and  there  broken,  and 

44  a  great  quantity,  to  wit,  one  hundred  and  fifty  bottles 

44  of  the  brandy  laft  mentioned  being  in  the  fame  cafk  laft 

44  abovefaid,  was  by  that  occafion  then  and  there  fpiit 

44  upon  the  ground  and  deftroyed :  Wherefore  the  faid 

44  John  faith,  that  he  is  injured  and  hath  damage  to  the 

44  value  of  one  hundred  pounds.    And  therefore  he  brings 

"  fuit,  &c. 

44  And  now  at  this  day,  to  wit,  Saturday  next  after  eight 

44  days  from  the  day  of  Saint  Hilary  in  this  fame  term,  un- 

44  til  which  day  the  faid  William  Bernard  hzd  leave  of  im- 

"  parling  to  the  faid  bill,  and  then  to  anfwer,  J5V.  before 

£  b  4  "our 


73* 


pleasing*  to  t|)e  Cafe*. 


Not  guilty. 


Venire  awarded* 


"  our  lady  the  queen  tt  Wejlminfter,  comes  as  vftVL  fhe* 
44  aforefaid  John  Coggs  by  his  faid  attorney,  as  the  faid 
44  William  Bernard  by  William  Collier  his  attorney )  and 
<(  the  fame  William  Bernard  defends  the  force  and  injury, 
44  when,  toV.,  and  faith  that  he  is  not  guilty  thereof*,  and 
44  of  this  he  putteth  himfelf  upon  the  country  \  and  the 
44  before-faid  John  Coggs  in  like  manner,  tsV.      There- 
44  fore  let  a  jury  thereupon  come  before  our  lady  the  queen 
cc  at  We/lminfier9  on  Monday  next  after  the  morrow  of  the 
<c  Purification  of  the  Blefled  Alary,  and  who  neither,  faV. 
44  to  recognize,  (sV.,  becaufe  as  well,  ttc.    The  fame  day 
44  is  given  to  the  parties  aforefaid  there,  &c. 
pofteicontinued.      ««  Afterwards  procefs  thereon  is  continued  between  the 
44  parties  aforefaid  of  the  plea  aforefaid  by  the  jury  re- 
44  fpited  thereupon  between  them  before  our  lady  the 
44  queen  at  Weftminfter9  until  Thurfday  next  after  the  mor- 
44  row  of  the  Purification  of  the  Blefled  Mary  then  next 
44  following,  unlefs  the  trufty  and  well  beloved  of  our 
44  lady  the  queen,  Sir  John  Holt,  Knt.  Chief  Juftice  of 
41  our  lady  the  queen  appointed  to  hold  pleas  in  the  court 
44  of  our  faid  lady  the  queen,  before  the  queen  herfelf, 
44  come  before  on  Wednefday  next  after  eight  days  from 
44  the  day  of  the  Purification  of  the  Blefled  Mary  at  We/I* 
44  minjfer  aforefaid  in  the  county  of  Middle/ex  aforefaid, 
44  in  the  great  hall  of  pleas  there,  according  to  the  form 
44  of  the  ftatute,  fate.,  for  want  of  jurors,  &c . 

44  At  which  day  before  our  lady  the  queen  at  Weft- 
44  minjler  comes  the  aforefaid  John  Coggs  by  his  faid  at- 
44  torney,  and  the  aforefaid  Chief  Juftice  of  our  lady  the 
44  queen,  before  whom,  faV.  fent  here  his  record  before 
44  him  had  in  thefe  words,  Afterwards,  at  the  day  and 
44  place  within  contained  before  John  Holtt  Knt.,  Chief 
44   Juftice  within  written,  having  alTociated  to  himfelf  John 
44  bicey  gent,  by  form  of  the  ftatute,  &V.,  comes  as  well 
44  the  within  named  John  Coggs  as  the  within  named  Wil- 
44  Ham  Bernard^  by  their  attornies  within  mentioned  :  And 
44  the  jurors  of  that  jury  being  fummoncd  like  wife  come, 
44  who  being  chofen,  tried,  and  fworn  to  fpeak  the  truth 
44  of  the  within  contents,  upon  their  oath  fay,  that  the 
44  aforefaid    William  Bernard  is  guilty  of  the  premifes 
44  within  laid  to  his  charge,  in  manner  and  form  as  the 
44  aforefaid   John  Coggs  within   thereupon   complaineth 
44  againft  him,  and  aflefs  the  damages  of  him  the  faid 
44  John  Coggs,  by  occafion  thereof,  befides  his  colts  and 
44  charges  by  him  applied  about  his  fuit  in  this  behalf,  to 
44  ten  pounds,  and  for  thofe  cofts  and  charges  to  twenty 
44  (hillings :  Therefore  it  is  confidered,  that  the  faid  John 
44  Coggs  do  recover  againft  the  aforefaid  William  Bernard 
44  the  damages  aforefaid  by  the  faid  jury  in  form  aforefaid 

44  aflefled, 


[737]    A 

Fofiea  returned. 


Judgin*frt  rot 
the  plaintiff- 
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«  afiefled,  and  alfo  twenty  and  one  pounds  adjudged  by 
44  the  Court  of  the  faid  lady  the  queen  how  here,  to  the 
44  fame  John  Coggs  for  his  cods  and  charges  aforcfaid,  by 
44  his  aftcnt,  of  increafe,  which  faid  damages  in  the  whole 
44  amount  to  thirty-two  pounds  \  and  the  faid  William 
44  Bernard  in  mercy,"  tsV. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the 
Ninth  Year  of  the  Reign  of  William  the 
Tbirdt  now  King  of  England,  &c. 


Harrifon  againjt  Cage. 
[3  Ld.  Raym.  Entries  403.  S.  C] 


Cambridge/hire,  €€  nE  it  remembered,  That  heretofore,  5  Mod. 411. 

to  wit,  "  "    to  wit,  in  the  term  of  Eaffer  in  the  ^'r^jj1^ 

44  ninth  year  of  the  reign  of  our  lord  William  the  Third,  £,£  Htlt^i. 
44  now  King  of  England \  (sV.,  before  the  lord  the  king  at  s.  c. 
44  Weflminfter  came  Henry  Harrifon  gentleman,  by  Mi- 
44  chael  John/on  his  attorney,  and  brought  into  the  court  of 
44  the  faid  lord  the  king  then  there  his  certain  bill  againft 
44  Adlard  Cage  gentleman,  and  Elizabeth  his  wife,  in  the 
44  cuftody  of  the  marflial,  feV.,  of  a  plea  of  trefpafs  upon 
44  the  cafe ;  and  there  are  pledges  of  profecuting,  to  wit, 
44  •  John  Doe  and  Richard  Roe  ;  which  faid  bill  followeth  in  ^^^ 
44  thefe  words,  that  is  to  fay,  Cambridge/hire^  to  wit,  Henry  upo„apromife  of 
44  Harrifon  gentleman  complains  of  Adlard  Cage  gentle-  marriage  by  her 
44  man  and  Elizabeth  his  wife,  in  the  cuftody  of  the  mar-  *£*  (ok' 
44  flial  of  the  Marfbalfea  of  the  lord  the  king,  before  the       [  73°  J 
44*  king  himfelf  being,  for  that,  to  wit,  That  whereas  the 
44  aforefaid  Elizabeth)  whilft  (he  was  fole,  to  wit,  on  the 
44  firft  day  of  April  in  the  eighth  year  of  the  reign  of  our 
44  lord  William  the  Third,  now  King  of  England)  &c,9  at 
44  Borough-Green  in  the  county  aforefaid,  (in  confideration 
44  that  the  fame  Henry  then  and  (till  being  a  bachelor  and 
44  not  married,  at  the  fpecial  inflance  and  requeft  of  the 
44  faid  Elizabeth^  then  and  there  had  agreed  with  the  fame 
44  Elizabeth%  and  had  taken  upon  himfelf  and  faithfully 
44  promifed  the  fame  Elizabeth)  that  he  the  fame  Henry 
44  would  marry  the  faid  Elizabeth))  took  upon  herfelf  and 
44  then  and  there  faithfully  promifed  that  (he  the  faid  is/i- 
44  zabeth  would  marry  him  the  laid  Henrys  and  although 

44  the 
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**  the  faid  Henry,  giving  credit  to  the  promife  and  afliimp~ 
44  tion  of  the  faid  Elizabeth,  altogether  refufed  to  contract 
C(  matrimony  with  any  other  woman,  and  yet  continueth 
44  a  bachelor  and  unmarried,  and  always  from  the  time  of 
44  making  the  promife  and  aflumption  aforefaid  (whilft  the 
44  faid  Elizabeth  was  fingle)  was  ready  and  often  offered 
44  legally  to  marry  the  fame  Elizabeth,  to  wit,  at  Borougb- 
Biach.  «*  Green  aforefaid,  in  the  county  aforefaid ;  neverthelefs 

44  the  faid  Elizabeth,  whilft  (he  was  fole,  not  regarding 
44  her  promife  and  aflumption  aforefaid,  but  contriving 
44  and  fraudulently  intending  craftily  and  fubtilly  to  de- 
44  ceive  and  defraud  the  faid  Henry  in  this  behalf,  hath 
44  not  married  him  the  faid  Henry,'  (although  fo  to  do  the 
44  aforefaid  Elizabeth  after  her  promife  and  aflumption 
Keqoeft  and  re-  "  aforefaid  made,  to  wit,  on  the  twenty-ninth  day  of 
filial.  .  ct  jfprf/  jn  thc  eighth  year  abovefaid,  and  often  before  and 

44  afterwards,  at  Borough-Green  aforefaid,  in  the  county 
44  aforefaid,  was  by  the  faid  Henry  required,)  but  altoge- 
44  ther  refufed  to  marry  him,  and  afterwards,  to  wit,  on 
44  the  firfl  day  of  October  in  the  eighth  year  aforefaid,  at 
And  marrying     M  Borough-Green  aforefaid,  in  the  county  aforefaid,  mar* 
the  defendant.     *c  r'ie£  fa  aforefaid  Adlard  contrary  to  thc  aforefaid  pro- 
44  mife  and   aflumption  of  the   fame   Elizabeth :    And 
44  whereas  alfo  the  aforefaid  Elizabeth,  whilft  (he  was  fole, 
44  to  wit,  on  the  firft  day  of  May  in  the  eighth  year  above- 
44  faid,  was  indebted  to  the  fame  Henry  in  three  hundred 
"  pounds  of  lawful  money  of  England,  for  money  by  him 
44  the  faid  Henry,  at  the  fpecial  inftance  and  requeft  of  the 
44  faid  Elizabeth  and  for  the  fame  Elizabeth  (while  (he  was 
for  Lone>  laid*"  "  f°fc)  before  that  time  paid  and  laid  out,  and  for  money 
out  for  and  lent  M  by  the  fame  Elizabeth,  while  (he  was  fole,  before  that 
to  her  when  fete.  c<  tjmc  borrowed  and  received  of  the  faid  Henry,  and  being 
44  fo  indebted  thereupon,  the  faid  Elizabeth  (while  (he  was 
4(  fole)  on  the  fame  day  and  year  laft  mentioned,  at  2fo- 
4(  rough-Green  aforefaid,  in  the  county  aforefaid,  in  confc- 
4<  deration  thereof  undertook  and  then  and  there  faithfully 
44  promifed  the  faid   Henry,  that  (he  the  faid  Elizabeth 
44  would  well  and  faithfully  pay  and  fatisfy  to  the  faid 
41  Henry  the  fame  three  hundred  pounds :  Neverthelefs 
L  739  J        "the  fame  Elizabeth  (•tfhile  (he  was  fole)  and  the  aforefaid 
44  Adlard  and  Elizabeth,  after  the  marriage  between  them 
44  celebrated,  not  regarding  the  promife  and  undertaking 
44  of  the  faid  Elizabeth  lait  mentioned  in  form  aforefaid 
44  made,  but  contriving  and  fraudulently  intending  the 
44  fame  Henry  in  this  behalf  craftily  and  fubtilly  to  deceive 
44  and  defraud,  the  before  faid  three  hundred  pounds  have 
44  not  paid,  nor  hath  eitheT  of  them  paid  any  part  thereof 
44  to  the  faid  Henry,  (although  often  requeued,)  but  have 
44  altogether  refufed  and  yet  do  refufe  to  pay  the  fame  to 
io  4C  hims 
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<*  him,  or  any  wife  to  content  him  for  the  fame:  Where - 
"  fore  the  fad  Henry  faith  that  he  is  injured  and  hath  da- 
44  mage  to  the  value  of  three  thoufand  pounds:  And 
"  thereupon  he  brings  fuit,  toV. 

44  And  now  at  this  day,  to  wit,  Wednejday  next  after 
"  the  morftow  of  the  Holy  Trinity  in  this  fame  term,  until 
44  which  day  the  aforefaid  Adlard  and  Elizabeth  had  leave 
"  to  imparle  to  the  faid  bill,  and  then  to  anfwer,  feV.  be* 
"  fore  the  lord  the  king  at  Wejhmnfter  comes  as  *ell  the 
44  faid  Henry  by  his  attorney  aforefaid,  as  the  aforefaid 
44  Adlard  and  Elizabeth  by  Richard  Edtoards  their  attor- 
44  ney :  And  the  fame  Adlard  and  Elizabeth  defend  the 
44  force  and  injury,  when,  tsfa,  and  fay  that  the  aforefaid  r 

44  Elizabeth  did  not  take  upon  herfelf  in  manner  and  form 
44  as  the  aforefaid  Henry  above  complains  againft  them ; 
€i  and  of  this  they  put  themfelves  upon  the  country ;  and 
44  the  faid  Henry  in  like  manner,  &e.  Therefore  let  a  jury 
44  come  thereupon  before  the  lord  the  king  at  Wefamnjler, 
44  on  Wednefday  next  after  three  weeks  from  the  day  of 
44  the  Holy  Trinity :  and  who  neither,  &c.  to  recognife, 
44  tic.  becaufe  as  well,  tic.  Hie  fame  day  is  given  to  the 
44  aforefaid  parties  there,  &c.  Afterwards  the  proceed-  Poftea  contina- 
44  ings  thereon  are  continued  between  the  aforefaid  par-  "*' 
u  ties  of  the  plea  aforefaid  by  the  jury  refpited  thereupon 
44  between  them,  before  the  lord  the  king  at  Weftmnjler, 
44  until  Monday  next  after  three  weeks  from  the  day  of  St. 
44  Michael  from  thence  next  following,  unlefs  the  juftices 
44  of  the  lord  the  king  appointed  to  take  affizes  in  the 
44  county  aforefaid,  do  firft  come  on  Tburfday  the  eleventh 
44  day  of  Auguft  at  the  caftle  of  Cambridge  in  the  county 
44  aforefaid,  by  form  of  the  ftatute,  &c.  for  want  of  jurors, 
44  He.  At  which  day,  before  the  lord  the  king  at  Weft- 
44  minfter,  comes  the  faid  Henry  by  his  (aid  attorney,  and 
44  the  before(aid  juftices  before  whom,  &c.f  have  fent 
44  here  their  record  had  before  them  in  thefe  words,  to 
44  wk,  Afterwards  at  the  day  and  place  within  contained,  p0ftea  returned. 
44  before  Sir  Edvsard  Ward,  Knt.,  Chief  Baron  of  the  Ex- 
44  chequer  of  our  lord  the  king,  and  Thomas  Knight,  Efq., 
44  for  this  turn  affociate  to  the  faid  Sir  Edward  Ward,  and 
44  Sir  Thomas  Rokeby,  Knt.,  one  of  the  juftices  of  the  faid 
44  lord  the  king  appointed  to  hold  pleas  before  the  kin? 
44  himfelf,  the  juftices  of  our  faid  lord  the  king  appointed 
44  to  take  affises  in  the  county  of  Cambridge  by  form  of 
44  the  ftatute,  &V.,  the  preface  of  the  faid  Thomas 
44  Rokeby  not  being  expe&ed,  by  virtue  of  the  writ  of  the 
44  (aid  lord  the  king  of  fi  non  omnes,  Cometh  the  within-  [  jaq  1 
44  named  Henry  Harrifon  by  his  attorney  within  mention-  L  /T 
44  ed,  and  the  within  written  Adlard  Cage  and  Elizabeth 
44  his  wife,  although  fokmnly  required,  do  not  oomt,  bat 

44  have 
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€<  hare  made  default :  Therefore  let  the  jury  whereof 
"  mention  is  within  made  be  taken  againft  them  by  de- 
Dcfcndaats de-    «  fault;  upon  which  the  jurors  of  that  jury  being  like- 
fault.  4i  wyc  fummonC(i  come,  who  being  chofcn,  tried,  and 
44  fworn  to  fpeak  the  truth  of  the  within  contents,  upon 
"  their  oath  fay,  that  the  aforefaid  Elizabeth  6id  take  upon* 
v^iaforthe   cc  herfelf  in  manner  and  form  as  the  aforefaid  Henry 
^au>Ll               4C  within  complains  againft  the  faid  Adlard  and  Elizabeth, 
44  and  aflets  the  damages  of  the  fame  Henry  by  occafion  of 
44  the  non-performance  of  the  promifes  and  undertakings 
44  within  fpecified,  befides  his  cods  and  charges  by  him> 
44  about  his  fuit  in  this  behalf  applied,  to  four  hundred 
44  pounds,  and  for  thofe  cofts  and  charges  to  forty  fliil- 
Jadgmeat.         "  Hng6  :  Therefore  it   is  confidered,  that  the  aforefaid 
44  Henry  Harrifon  do  recorer  againft  the  aforefaid  Adlard 
44  Cage  and  Elizabeth  his  wife  his  aforefaid  damages  by  the 
44  jury  aforefaid  in  form  aforefaftl  aflcflcd,  and  alfo  fixteett 
44  pounds  for  his  cofts  and  charges  aforefaid,  adjudged  by 
44  the  Court  of  our  faid  lord  the  king  now  here  to  the  {aid 
44  Henry  by  his  aflent,  of  increafe,  which  damages  in  the 
44  whole  amount  to  four  hundred  and  eighteen  pounds  ; 
44  and  the  aforefaid  Adlard  and  Elizabeth  in  mercy,  £jV. 
A  writ  of  erm        ««  Afterwards,  to  wit,  on  Saturday  the  twenty-fixth  day 

'  uv -ciMbcr.    "  of  Novemier> in  &*  tcnth  Ycar  of  tne  rc»gn  of  our  lord 
fluer     am     .     f|  William  the  Third,  now  king  of  England,  &c.  trail- 

44  fcrip:8  of  the  record  and  proceedings  aforefaid  between 
44  the  parties  aforefaid  of  the  plea  aforefaid,  with  all 
44  things  thereunto  belonging,  by  pretence  of  a  certain 
44  writ  of  the  faid  lord  the  king,  of  correfling  errors  pro- 
44  fecuted  by  the  aforefaid  Adlard  and  Elizabeth  m  the 
44  premifes  before  the  juftices  of  the  faid  lord  the  king  of 
44  the  Common  Pleas,  and  the  Barons  of  the  Exchequer 
44  of  the  faid  lord  the  king  of  the  degree  of  the  coif  in 
44  the  chamber  of  the  Exchequer  aforefaid,  according  to 
44  the  form  of  the  ftatute  made  in  the  parliament  of  our 
44  lady  Elizabeth,  late  queen  of  England,  &c*  held  at 
44  Wefminjler  on  the  twenty-third  day  of  November  in  the 
44  twenty- feventh  year  of  her  reign,  were  tranfmitted 
44  from  die  aforefaid  court  of  the  faid  lord  the  king  here, 
44  before  the  king  himfelf ;  and  the  aforefaid  Adlard  and 
44  Elizabeth  appearing  in  the  fame  court  of  Exchequer- 
Error  afligncd.  ««  chamber,  ailigned  certain  matters  for  error  to  be  had 
44  on  the  record  and  procefs  aforefaid,  for  revoking  and 
44  making  void  the  judgment  aforefaid,  to  which  the  afore* 
44  faid  Henry  likewife  appearing  in  the  fame  court  of  Er- 
44  chequer-chamber  aforefaid  hath  pleaded  that  there  was 
44  nothing  in  anywife  erroneous,  either  in  the  record  and 
44  proceedings  aforefaid,  or  in  the  giving  of  the  judgment 
44  aforefaid ,  and  afterwards,  to  wit,  on  Tuefday  the  twen- 

44  ty-feventh 
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*<  ty-feventh  day  of  June  in  the  eleventh  year  of  the  reign 

44  of  our  lord  William  the  Third, .  now  king  of  England, 

44  <$c.  as  well  the  record  and  proceedings  afore  fa  id,  and 

44  the  judgment  given  upon  the  fame,  as  the  aforefaid        T  *?j.I  ] 

<(  caufes  by  the  faid  Adlard  and  Elizabeth  afligncd  and 

44  alleged  for  error,  being  feen,  and  by  the  court  of  Ex- 

44  chequer-chamber    aforefaid    diligently    examined    and 

44  more  fully  underftood  ;  it  feemed  to  the  fame  Court  of 

"  Exchequer-chamber  aforefaid,  that  the  faid  record  is 

44  in  nowife  faulty  or  defective,  and  that  the  faid  record 

44  was  not  anywife  erroneous  :  Therefore  it  was  then  and  judgment  if- 

44  there  by  the  fame  Court  of  Exchequer-chamber  afore-  fi«ned- 

<(  faid  confidered,  That  the  judgment  aforefaid  mould  in 

44  all  T*  fpe£ts  be  aflirmed  and  ftand  in  all  its  force  and 

44  effect,  the  faid  caufes  and  matters  by  the  aforefaid  AA- 

44  lard  and  Elizabeth  afligncd  and  alleged  for  error  in  any- 

44  wife  notwithftanding ;  and  it  was  further  then    and 

44  there  by  the  fame  Court  confidered,  that  the  aforefaid 

4(  Henry  mould  recover  again  ft  the  faid  Adlard  and  Eliza- 

44  bethy  ten  pounds  and  ten  (hillings,  adjudged  by  the  Court 

41  there  to  the  faid  Henry  by  his  afient,  according  to  the 

"  form  of  the  ftatute  for  that  purpofe  made  and  pro- 

44  vided,  for  his  damages,  cofts,  and  charges,  which  he 

4<  had  by  occafion  of  the  delay  of  execution  of  the  judg- 

44  ment  aforefaid,  by  pretence  of  the  profecution  of  the 

44  faid  writ  of  error  \  and  thereupon  the  aforefaid  record,  Cofts  adjudge  J, 

44  and  alfo  the  proceedings  of  the  faid  juftices  of  the  occafioneJbythe 

44  Common  Pleas  kforefaid,  and  the  faid  barons  of  the  t^and  remit" 

44  Exchequer  aforefaid,  had  before  them  in  the  premifes  taneeof  the  re 

44  before  the  lord  the  king,  wherefoevcr,  5sV.  were  then  cord 

44  by  the  fame  juftices  and  barons   fent  back   accord- 

44  ing  to  the  form  of  the  ftatute,  feV.  and  do  now  re- 

<(  main  in  the  Court  of  the  lord  the  king  here  before  the 

44  king  himfelf,  feV.     Afterwards,  to  wit,  on  Wednefday 

"  next  after  three  weeks  from  the  day  of  the  Holy  Tri- 

44  titty -in   the  thirteenth  year  of  the  reign  of  our  lord 

44  William  the  Third,  now  king  of  England,  &c.  before 

"  the  faid  lord  the  king  at  Wejlminjler  cometh  the  afore- 

"  faid  Henry  Harrifon  by  his  faid  attorney,  and  acknow-  Satisfaction  ac- 

«  ledgeth  himfelf  to  be  fatisfied  by  the  aforefaid  Adlard  k*"*1*^ 

44  and  Elizabeth,  concerning  the  debt,  damages,  cofts,  and 

'*  charges  aforefaid :  Therefore  let  the  fame  Adlard  and 

44  Elizabeth  be  thereupon  acquitted  of  the  faid  debt,  da* 

"  mages,  cofts,  and  charges,"  &c> 
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Picas  before  our  Lady  the  Queen  0/  Wpfhnin- 
fter,  of  the  Term  vf  St.  Michael  in  tie  Firft 
Tear  of  the  Reign  of  our  Lady  Anne,  now 
Queen  of  England,  &fr.     Roll  223. 


Silk.  34.  S.  C. 


Suggeftion,  fet- 
ting  forth  fta- 
tute  of  1 3  Rich. 
2.  whereby  the 
Admiralty  have 
Bo  cognizance  of 
any  thing  done 
upon  the  land. 


Another  ftatute 
(15R.  a.)  to 
the  fame  pur* 
pole. 


Another  Aatute 
(a  H.  4.)  con- 
firming the  tor* 


Juftin  againft  Ballin. 

England,  "  nE  it  remembered,  That  on  Friday  next 
to  wit,  <c  ■**  after  three  weeks  from  the  day  of  S/. 
*'  Michael  in  this  fame  term,  before  the  lady  the  queen 
"  at  Wejlminfter,  comes  Nicholas  Juftin  in  his  proper  per- 
"  fon,  and  caufes  the  Court  of  the  faid  lady  the  queetr 
"  now  here  to  underftand  and  be  informed,  Tnat  whereas 
"  in  the  ftatute  made  in  the  parliament  of  our  lord 
"  Richard  the  Second,  late  king  of  England  after  the 
"  Conqueft,  held  in  the  thirteenth  Tear  of  his  reign  at 
"  Weftrmnfier  in  the  county  of  Middle/ex,  it  is  amongft 
"  other  things  ordained  and  enafted  by  the  authority  of 
44  the  fame  parliament,  that  admirals  and  their  deputies 
44  from  thence  afterwards  fhould  in  no  fort  intermeddle 
"  concerning  any  thing  done  within  the  kingdom  of  Eng- 
44  land,  fare  only  concerning  a  thing  done  upon  the  fea,  as 
44  was  vf  right  accuftomed  in  the  time  of  our  lord  Edward 
44  late  king  of  England,  grandfather  of  the  fame  lord  the 
44  king  Richard  the  Second,  as  in  the  fame  ftatute  amongft 
"  other  things  is  more  fully  contained:  And  whereas 
*'  olfo  by  another  ftatute  made  in  the  parliament  of  the 
"  aforefaid  late  king  Richard  the  Second,  in  the  fifteenth 
"  year  of  his  reign,  held  at  Wefltninfler  aforefaid  in  the 
"  laid  county  ofMiddleftx,  it  is.  amongft  other  things  de- 
44  three',  ordained,  and  eftablifhed,  that  the  Court  of  Ad- 
"  miralty  fhould  hare  no  cognizance,  power  of  jurifdic- 
44  tion  of  all  contra&s,  pleas,  and  complaints,  and  0f  all 
41  other  things  done  or  arifing  within  the  bodies  of  coun- 
44  ties,  as  well  by  land  as  by  water, .  and  alfo  of  the  wreck 
41  of  the  fea,. but  that  all  fuch  coiura&s,  pleas,  and  com- 
44  plaints,  and  all  other  things  arifing  within  the  bodies  of 
44  counties,  as  well  by  land  as  water,  as  aforefaid,  and  alfo 
44  wreck  of  fea,  fhould  be  determined,  tried,  difcufied,  and 
44  remedied  by  the  law  of  the  land,  and  not  before  the 
44  admiral  or  admirals,  nor  by  his  lieutenant  in  any  man- 
ner as  in  the  fame  ftatute  is  alfo  amongft  other  things 
more  fully  contained  :  And  whereas  alfo  in  the  parlia- 
ment of  our  lord  Henry  the  Fourth,  late  king  of  Eng- 
land after  the  Conqueft,  held  in  the  fecond  year  of  hi* 
reign  at  Wejlminjler  in  the  county  aforefaid,  it  is  amongft 

44  other 
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*'  other  things  ordained  and  ena&ed,  that  the  aforefaid 
4<  ftatute  of  the  aforefaid  year  of  our  laid  late  King  Rich- 
41  ard  the  Second,  (hould  be  held  and  kept  and  carried  into 
"  due  execution  as  in  the  fame  ftatute  amongft  other 
44  things  is  contained :  And  whereas  alfo  all  and  lingular 
4<  pleas  and  afiairs  touching  or  concerning  the  validity, 
*'  explication,  interpretation,  conftru&ion,  or  expofition  That  the  expo- 
"  of  any  ftatutes  in  all  parliaments  whatfocver  of  our  faid  fition  of  thc  fta- 
"  lady  the  now  queen,  or  her  progenitors,  late  kings  or  S^JSTS^ 
4<  queens  of  England,  ena&ed,  made,  and  provided,  and  poni. 
"  all  and  fingular  pleas  and  conufance  of  pleas  for  any 
"  trefpafTes,  contracts,  trefpaffes  upon  the  cafe,  for  the 
*'  taking,  detaining,  or  converting  of  any  goods  or  chat- 
"  tels,  or  for  any  other  caufe  whatfoever,  as  well  upon 
"  land  as  upon  water,  within  the  body  of  any  county 
4<  within  this  kingdom  of  England,  or  elfewhere  upon 
<c  land,  happening,  arifing,  emerging,  done,  or  brought 
*'  to  any  perfon  or  perfons,  do  fpecially  belong  and  apper- 
<c  tain  to  our  lady  the  now  queen  and  her  royal  crown, 
4(  and  by  the  laws  and  ftatutes  of  this  realm  of  England 
"  ought,  and  from  time  paft  always  hitherto  were  accuf- 
(c  tomed  to  be  tried,  determined,  and  difcufied  in  the 
u  queen's  temporal  courts  of  record,  before  the  lady  the 
"  queen  now  here,  or  before  her  temporal  jufticcs  or 
<(  judges,  and  not  before  the  lord  admiral  of  England,  nor 
.**  by  the  admiral  of  England,  or  his  lieutenant  or  deputy 
C4  in  any  manner :  Neverthelefs  one  John  Ballam  and  onfe 
*'  William  Hart  not  being  ignorant  of  the  premifes,  but 
"  contriving  unjuftly  to  burthen,  opprefs,  and  aggrieve 
"  the  faid  Nicholas  Jufiin,  contrary  to  due  courfe  of  the 
"  law  of  this  kingdom  of  England*  and  contrary  to  the  Breach. 
"  form  of  the  feveral  ftatutes  aforefaid,  and  to  draw  the 
44  conufance  of  a  plea  which  fpecially  belongs  and  apper- 
"  tains  to  our  faid  lady  the  now  queen  and  her  royal 
"  crown  to  another  examination  in  the  court  of  Admi- 
"  ralty  before  the  Right  Honourable  Sir  Charles  Hedges, 
"  Knt.  do&or  of  laws  and  fupreme  judge  of  the  court  of 
44  Admiralty  of  England,  or  his  deputy  or  furrogate,  or 
44  fome  other  competent  judge  in  that  behalf,  by  virtue  of 
4C  a  certain  procefsout  of  the  faid  court  of  Admiralty,  for  Ry  i*occfs  out 
«  the  profecutbn  of  a  fhip  called  The  Snvan  of  Norway,  t^ZTl?- 
4<  whereof  Berent  Gertfon  lately  was,  but  John  Orce,  other-  hour.  m 

"  wife  Ordy  otherwife  Larwici,  is  now  mafter,  and  its 
4(  rigging  and  appurtenances ;  and  the  faid  Nicholas  Juftin 
u  being  owner  of  the  faid  (hip,  for  and  concerning  divers 
"  wares  and  merchandizes,  works  and  labours  by  the 
"  aforefaid  J.  Ballam  and  W.  Hart  {old,  delivered,  done, 
"  found,  and  provided  for  the  (aid  (hip,  out  of  thejurif- 
"  diction  of  that  court,  unjuftly  drew  into  plea,  warily  and 

iC  oraftily 
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u  craftllv  libelling  and  fuggefting  againft  the  faid  (hip, 
"  and  the  afprefaid  Nicholas  Juftin  in  the  fame  court  of 
"  Admiralty,  amongft  other  things,  as  followeth,  that  is 

Libel  fet  forth.  «  to  fay :  Firfl,  That  in  the  month  of  November  in  the 
"  year  of  our  Lord  one  thoufand  feven  hundred,  and  for 
"  fevcral  months  before  and  after,  the  faid  Berent  Gertfon 
"  of  Norway  was  the  matter  and  commander  of  the  uid 
"  (hip  the  Swan,  and  had  the  care  and  government  of  her 
"  as  matter,  and  was  put  in  and  appointed  matter  of  her 

T  j a  a  1  "  by  her  owner,  who  was  then  an  inhabitant  of  Norway 
"  and  a  fubje&  of  the  King  of  Denmark,  but  is  fincedead, 
"  and  fo  much  the  faid  Berent  Gertfon  hath  confefled  and 
"  declared,  and  this  was  and  is  true,  public,  and  notorious, 
"  and  alleges  every  thing  jointly  and  federally:  -/tf^fc,  That 
"  in  the  faid  month  of  November,  in  the  vear  of  our  Lord 
"  one  thoufand  feven  hundred,  the  faid  (nip  the  Swanbt- 
"  ing  upon  the  high  and  open  feas  near  the  port  of  Lon- 
44  don,  within  the  jurifdidion  of  the  High  Court  of  the 
"  Admiralty  of  England,  and  then  (landing  in  great  need 
"  of  a  new  cable,  a  coil  of  fmall  ratlin,  a  new  anchor,  and 
"  the  other  things  mentioned  in  the  two  fchedules  here- 
"  unto  annexed,  the  faid  John  Ballam  and  William  Hart 
"  did  thereupon,  at  the  fpecial  inttance  and  requeft  of  the 
"  faid  Berent  Gertfon,  then  matter  and  commander  of  the 
"  faid  (hip  upon  the  high  and  open  feas,  and  within  the 
"  jurifdi&ion  afore  faid,  fumitti  and  fupply  the  faid  (hip 
"  with  the  cable,  anchor,  and  other  things  mentioned  in 
"  the  faid  two  fchedules,  at  the  refpe&ive  rates  fche- 
"  dulate,  to  wit,  the  faid  John  Ballam  furniflied  and  fup- 
"  plied  her  with  .the  cable,  fmall  ratlin,  and  the  other 
"  things  mentioned  in  the  firft  of  the  faid  fchedules 
c<  N°  i,  and  at  the  rates  there  fet  down,  amount- 
"  ing  in  all  to  the  fum  of  one  hundred  and  four  pounds 
"  fifteen  (hillings  fterling,  and  the  faid  William  Hart  far- 
"  niflied  and  fupplied  her  with  the  anchor  and  the  other 
"  things  mentioned  in  the  faid  other  fchcdule  N°  2,  and 
4<  at  the  rates  there  fet  down,  amounting  in  the  whole  to 
"  the  fum  of  nineteen  pounds  eleven  (hillings  and  fix- 
"  pence  fterling,  and  the  faid  cable,  anchor,  and  other 
44  things  mentioned  in  the  faid  two  fchedules,  were  at  the 
"  time  and  place  aforefaid  fent  and  delivered  by  the  faid 
44  John  Ballam  and  William  Hart,  or  their  order,  on  board 
44  the  faid  (hip,  and  have  ever  fince  and  now  are  belonging 
44  to  her  and  applied  to  her  ufe,  and  the  fame  were,  at 
"  the  time  of  their  being  fent  and  delivered  on  board  the 
44  faid  (hip,  really  and  truly  worth  the  refpcclive  rates  and 
44  fums  of  money  fchedulate,  and  the  like  fort  of  goods 
44  were  then  ufually  fold  at  the  fame  rates  ;  and  this  was 
44  and  is  true,  public,  and  notorious,  and  fo  much  the  faid 
"  Berent  Gertfon  hath  confefled  and  declared  to  fevcral 

««  perfens, 
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**  perfons,  &rf  /ay/  //  of  other  good f urns  at  the  time  and  placet 
<(  &c,  and  as  above :  Alfo,  That  the  faid  (hip  the  Swan, 
"  (hortly  after  the  faid  cable,  anchor,  and  the  other  things 
€<  mentioned  in  the  faid  two  fchedules,  were  fent  and  de- 
*'  livered  on  board  her  as  aforefaid,  proceeded  to  Norway, 
<c  and  did  then  and  ever,  and  now  doth  belong  to  that 
«c  place,  and  the  faid  Bereht  Gertfon  her  late  mailer,  did, 
41  and  do  all  refide  in  Norway,  and  were  and  are  fubjefts 
<c  to  the  King  of  Denmark ;  and  this  was  and  is  true,  pub- 
«*  lie,  and  notorious,  and  fo  much  the  faid  John  Orce, 
"  otherwife  Ord,  otherwife  Larwick,  hath  lately  confefled 
<c  and  declared  to  feveral  perfons,  zndfets  forth  as  above : 
"  Alfo,  That  the  faid  feveral  fums  of  money  mentioned  in 
"  the  (aid  two  fchedules,  in  ail  amounting  iri  the  whole  to 
"  the  fum  of  one  hundred  twenty-four  pounds  fix  (hil* 
c(  lings  and  fixpence  fterling,  are  really  and  truly  due  to 
"  the  faid  John  Ballam  and  William  Hart,  for  the  faid  [  745  J 
"  cable,  anchor,  and  the  other  things  fchedulate,  and  the 
c*  faid  John  Orce,  otherwife  Ord9  otherwife  Larwici,  the 
^'  prefent  mafter  of  the  faid  (hip,  hath  lately  confefled  and 
"  declared  to  feveral  perfons,  that  the  aforefaid  fums  of 
u  money  are  yet  unpaid,  and  that  it  is  fo  fet  down  in  in- 
*'  ftrudions  given  him  by  the  (aid  Nicholas  Jufiin  the 
"  owner  of  the  faid  (hip,  or  to  that  eflec^  as  before :  Alfo, 
•  «  That  the  faid  John  Ballam  and  William  Hart  have  fe* 
"  veral  times  demanded  the  fums  of  money  due  to  them 
«  as  aforefaid,  of  the  prefent  matter  of  the  (aid  (hip,  per* 
"  (bnally,  and  of  her  laid  owner  by  letters,  blit  they  re- 
**  fufing  or  delaying  to  pay  for  the  fame,  and  the  faid 
cc  John  Ballam  and  William  Hart  having  no  remedy  for 
"  the  recovery  thereof,  but  by  arreting  the  faid  (hip  in 
u  the  High  Court  of  Admiralty  of  England,  have  caufed 
"  the  fame  to  be  arretted  by  virtue  of  a  warrant  from  the 
"  (aid  Court,  and  all  perfons  having  or  pretending  to 
**  have  any  right,  title,  or  intereft  therein,  to  be  duly 
"  cited  to  appear  in  the  faid  court  to  anfwer  to  them  the 
**  faid  John  Ballam  and  William  Hart,  in  a  caufe  or  caufes 
"  civil  and  maritime ;  and  the  faid  Nicholas  Ju/fin  has 
"  there  appeared  by  his  pro&or,  and  fubmitted  himfelf  to 
"  the  jurildiftion  of  the  faid  court,  and  as  owner  of  the 
*'  faid  (hip  given  bail  to  anfwer  the  a£lion  brought  by  the 
"  faid  John  Ballam  and  William  Hart  againtt  the  faid 
u  (hip,  and  to  abide  by  the  judgment  of  the  (aid  Court, 
**  and  to  pay  what  (hall  be  adjudged,  together  with  the 
"  expences  of  fuit,  and  thereupon  procured  the  faid  (hip 
<c  to  be  releafed  from  the  faid  arrett,  as  by  the  proceedings 
"  of.  the  faid  Court,  to  which  the  party  proponent  refers 
"  himfelf,  doth  appear. 

VqI.  H.  Cc  »•  i, 
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Nf  I,  Delivered  for  the  a/e  of  the  Jbip  Swan  tf  Long- 
foond,  Mr.  Berent  Gertfon,  Commander,  November  iZr 
\6th>  1700,  per  John  Ballam. 

C.     q.    lb. 

59     1     10  A  cable  of  15,  in  fall  120 
fathom. 
01      3  A  co3  of  fmall  ratlin* 

59     2     13  at  35/.  per  hundred  b 

One  hand-line,  4  fkains  of  marfin  and 

houfen,  —  — 

Lighteridgc  on  board,  — 


f  ~a6  "F       **°  2f  *w//*/  wsr*  *  '^ .A/  Swan,  Berent  Gertfon, 
I  /  4°  J  Mofier,  November  the  25/i,  1700,  *y  William  Hart. 


For  one  new  anchor,  weighing  13C 

24  lb.  ptr  conttad,                     —  1 9     O     4 

For  one  hundred  five-inch  nails,           —  042 

For  one  hundred  fouT-inch  nails,         —  o     a    6 

For  two  hundred  of  nails,                     —  030 

For  mending  one  pumjMion,                —  016 

*9  11    6 
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"  Alfo  that  all  and  lingular  the  premlfcs  were  and  are 

"  true  and  notorious,  as  bv  a  true  copy  of  the  aforefaid 

41  libel  in  the  court  of  the  laid  lady  the  queen,  before  the 

"  queen  herfelf  now  here  had,  read,  and  heard*  arnongft 

w  other  things  more  fully  appears,  when,  in  truth,  the 

"  wares  and  merchandizes,  works,  and  labours  aforefaid, 

A?e»menf,That  "  were  found,  provided,  done,  fold,  and  delivered  for  the 

rh-  goods  and     <c  aforefaid  (hip  in  the  river  of  Thames,  to  wit,  in  the  pa- 

Z  a£ in  (£     "  rilh  of  St- Faul  Shadwcll,  in  the  county  of  Midd!efrxt 

rivirofThimci.  u  and  not  upon  the  high  fea,  nor  within  the  jurifdi&ion 

<c  of  the  Court  of  Admiralty  aforefaid-,  us  by  the  libel 

"  aforefaid  is  above  fuppofed  ;  to  all  and  fmgular  which 

4C  matters  the  fame  John  Ballam  and  William  Hart  un- 

i€  juftly  conftrained  him  the  faid  Nicholas  Jufiin  to  appear 

"  in  the  faid  Court  of  Admiralty,  before  the  aforefaid 

•'  judge  of  the  fame  Court,  concerning  the  premifes,  and 

"  to  anfwer  the  fame  John  Ballam  and  William  Hart  of 

5  €(  and 
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,c  and  concerning  the  fame ;  and  although  the  fame  Ni- 

li  cholas  Jttftin  in  the  faid  Court  of  Admiralty,  before  the  Plea  in  theA4« 

c*  aforefaid  judge  of  that  court,  did  plead  and  allege  all  and  miraity. 

€l  lingular  the  premifes  by  him  above  fiiggefted  and  al- 

<c  leged  for  his  difcharge  and  difmilTion  from  thence  in 

"  this  behalf,  and  offered  to  prove  the  fame  by  inevitable 

cf  teftimony  and  truth ;  yet  the  fame  judge  of  that  court 

"  hath  altogether  refufed  and  (till  refufes  to  admit  the  faid 

c<  plea,  allegation,  and  proof:  And  the  beforefaid  John 

cc  Ballam  and  William  Hart  do,  with  all  their  power,  en- 

c<  deavour  and  daily  contrive  to  compel  him  the  fame  AT* 

14  cholas  Jujtin  to  anfwer  of  and  concerning  the  premifed 

*«  aforefaid,  and  to  be  condemned  in  the  premifes  by  the 

tc  fentence  and  final  decree  of  the  Court  of  Admiralty 

<c  aforefaid,  in  contempt  of  the  faid  lady  the  now  queen, 

<c  in  difherifon  of  her  crown  and  dignity,  and  to  the  da- 

€€  mage,  impoverifhment,  and  manifeft  grievance  of  the 

"  fame  Nicholas,  and  againft  the  law  and  cuftom  of  the 

<(  realm  of  the  faid  lady  the  nqjar  queen  of  England,  and 

<c  alfo  againft  the  form  and  effe&  of  the  feveral  ftatutes 

<c  aforefaid  in  fuch  cafe  in  form  aforefaid  made  and  pro* 

IC  vided :  And  this  the  fame  Nicholas  Jujlin  is  ready  to 

gi  verify :   Wherefore  the  fame  Nicholas,  humbly  implor- 

"  ing  the  aid  and  bounty  of  the  Court  of  the  faid  lady  the 

£i  queen,  before  the  now  queen  herfelf,  prays  for  himfelf 

IC  a  remedy,  and  a  writ  of  prohibition  of  the  faid  lady  the       f  jaj  1 

"  queen  here,  to  be  dire&ed  to  the  faid  judge  of  the  Court       *•      ' '  ** 

u  of  Admiralty  aforefaid,  or  to  any  other  competent  judge 

"  whatfoever  in  this  behalf,  to  prohibit  him  or  them  that 

sc  he  or  they  hold  not  plea  in  any  manner  touching  or  con- 

"  cerning  the  premifes  aforefaid,  before  him  or  them,  feV. 

*c  And  it  is  granted  to  him,"  &c. 


Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  ^Eaftcr  in  the  Twelfth  Tear  of 
the  Reign  oj  William  the  Third,  now  King 
(/"England,  SsV.     Roll  108. 

Hillyard  againft  Cox. 
[3  Ld.  Raym.  Entries  468.  S.  C] 

Btrhjhire,  "  D  E  it  remembered,    That  heretofore,   to  Salk.  37, 

to  wit,   "  "    wit,  in  the  term  of  St.  Michael  lafl  paft, 

«*  before  our  lord  the  king  at  Wtfiminjler^  came  Daniel 

C  c  %        \  "  Hillyard 
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<€  Hillyard  clerk,  adminiftrator  of  all  and  lingular  <ntf 
44  goods  and  chattels,  rights  and  credits,  which  were  of 
"  John  Cox  deceafed,  at  the  time  of  his  deceafe,  who  diexf 
"  inteftate,  by  Edward  Chapman  his  attorney,  and  brought 
14  into  the  court  of  the  faid  lord  the  king  then  there  lis 
"  certain  bill  againft  Thomas  Cox  in  the  cuftody  of  the 
44  marihal,  c5V.,  of  a  plea  of  trefpafs  upon  the  cafe  ;  and 
44  there  are  pledges  of  profecuting,  namely,  John  Doe  and 
44  Richard  Km  ;  which  faid  bill  is  in  thefe  words,  that  is 
44  to  fay,  Berkfhirc,  to  wit,  Daniel  Hillyard  clerk,  admi~ 
44  niftrator  of  all  and  lingular  the  goods  and  chattels, 
44  rights  and  credits,  which  were  of  John  Cox  deceafed,  at 
44  the  time  of  his  death,  who  died  inteftate,  complains  of 
"  Thomas  Com  in  the  cuftody  of  the  marfhal  of  the  M*r- 
InJcb'uatos  if-    *4  Jhalfta  of  the  lord  the  king,  before  the  king  himfelf  be- 

•tfminifttlsOT      "  in8»  for  that»  to  **» That  whcrcas  thc  aforefaid  Thomas, 
for  gmu  f,\d      <c  on  the  firft  day  of  March  in  the  eleventh  year  of  the 
and  deliver  by  «  reign  of  our  lord  William  the  Third,  now  King  of  Eng- 
thc  iateiUe.       «  y^  yc ^  at  Paring  fa,  m  the  county  aforefaid,  was 
44  indebted  to  the  aforefaid  John  in  his  lifetime  in  one 
"  hundred  (hillings  of  lawful  money  of  England,  for  di- 
"  vers  goods,  wares,  and  merchandizes  of  the  fame  John 
"  by  the  beforefaid  John  in  his  lifetime  to  the  faid  Tbo- 
"  mas,  at  the  efpectal  inftancc-  and  requeft  of  the  fame 
44  Thomas,  before  that  time  fold  and  delivered :  And  being 
[  748  1        "  ^°  indebted  the  aforefaid  Thomas  in  confideration  thereof 
"  afterwards,  to  wit,  the  fame  day,  year,  and  place  above- 
"  (aid,  undertook,  and  then  and  there  faithfully  promifed 
44  the  faid  John  in  his  lifetime,  that  he  the  aforefaid  Tho* 
"  mas  would  well  and  truly  pay  and  fatisfy  the  faid  one 
Quantum  me-     "  hundred  (hillings  to  the  faid  John,  when  he  (hould  be 
**tu  "  thereunto  afterwards  requefted  :  And  whereas  alfo  af- 

44  terwards,  to  wit,  on  the  fecond  day  of  March,  in  the 
44  eleventh  year  abovefaid,  at  Farringdon  aforefaid,  in  con** 
44  fideration  that  the  faid  John  in  his  lifetime,  at  the  like 
44  inftance  and  requeit  of  the  fame  Thomas,  had  fold  and 
44  delivered  to  the  fame  Thomas  divers  other  goods,  wares, 
44  and  merchandizes  of  him  the  faid  John,  the  faid  Tho- 
44  mas  took  upon  himfelf,  and  then  and  there  faithfully 
*4  promifed  the  fame  John,  that  he  the  aforefaid  Thoma* 
44  would  well  and  truly  pay  and  fatisfy  the  faid  John  fa 
44  much  money  for  jhe  goods,  wares,  and  merchandizes* 
44  aforefaid  laft  mentioned,  as  thofe  goods,  wares,  and 
44  merchandizes,  at  the  time  of  the  felling  and  delivering 
44  thereof,  were  reafonably  worth,  when  he  {hould  be  af- 
44  terwards  thereunto  requefted  :  And  the  faid  Daniel  in 
44  fa&  faith,  that  the  goods,  wares,  and  merchandizes 
44  aforefaid  laft  mentioned  at  the  time  of  the  fale  and  de- 
44  livery  thereof  were  reafonably  worth  another  hundred 

"  (hilling* 
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<c  (hillings  of  like  lawful  money  of  England,  to  wit,  at 

"  Farringdon  aforefaid ;  and  thereof  the  fame  Thomas  then 

*c  and  there  had  notice :  Neverthelefs  the  aforefaid  Tbo-  Bxwch. 

**  mas  his  aforefaid  promifes  and  aflumptions  in   form 

ic  aforefaid  made  not  regarding,  but  contriving  and  fraud* 

"  ulently  intending  the  fame  John  in  his  lifetime,  and  the 

"  aforefaid  Daniel  after  the  death  of  the  faid  John,  in  this 

**  behalf  craftily  and  fubtilly  to  deceive  and  defraud,  hath 

"  not  paid  the  feveral  fums  of  money  aforefaid  to  the  faid 

"  John  in  his  lifetime,  or  the  aforefaid  Daniel  after  the 

«c  death  of  the  faid  John,  (to  which  faid  Daniel  adminif- 

"  tration  of  all  and  Angular  the  goods  and  chattels,  rights 

"  and  credits,  which  were  the  aforefaid  John's  at  the  time 

"  of  his  death,  was   in  due  form  committed  by  Jofeph  1****  <*  «*»!•■ 

"  Woodward,  doaov  of  laws,  and  archdeacon  of  the  arch-  £{|™oa  com- 

"  deaconry  of  Berks,  official  lawfully  appointed,  after  the 

4i  death  of  the  fame  John,  to  wit^  on  the  tenth  day  of 

"  Jpril  in  the  year  of  our  Lord  one  thoufand  fix  hundred 

"  ninety  and  nine,  at  Farringdon  aforefaid,  to  which  offi- 

4(  cial  the  committing  of  the  adminiltration  aforefaid  in 

«'  this  behalf  did  of  right  belong,)  nor  hath  anywife  con* 

"  tented  them,  or  either  of  them,  for  die  fame  *  although 

"  to  do  this  the  aforefaid  Thomas,  after  the  death  of  the 

"  faid  John,  and  after  the  adminiltration  afore&id  in  form 

•c  aforefaid  committed,  to  wit,  on  the  twentieth  day  of  Reqoeft. 

"  April  in  the  eleventh  year  abovefaid,  at  Farringdon 

i(  aforefaid,  by  the  aforefaid  Daniel  was  requefted,  but 

<(  hath  altogether  refufed  to  pay  or  anywife  fatisfy  the 

Ci  fame  unto  the  faid  John  in  his  lifetime,  and  the  afore* 

"  faid  Daniel  after  the  death  of  the  faid  John,  and  (till  rc- 

"  fufes  to  pay  or  fatisfy  the  fame  to  the  (aid  Daniel: 

"  Wherefore  the  faid  Daniel  faith,  that  he  is  injured,  and 

(<  hath  damage  to  the  value  often  pounds :  And  therefore 

a  he  brings  fuit,  tsfc. 

"  And  the  fame  Daniel  brings  here  into  Court  the  let«       r  ,- -  Q  T 
«  ters  of  adminiftration  aforefaid  of  the  faid  Jofefh  Wood-  prof„t{f  the  J 
u  ward,  which  teftify  the  commiflion  of  the  adminiftra-  fetters  of  admfc 
u  tion  aforefaid  in  form  aforefaid,  the  date  whereof  is  on  mrtr*k». 
"  the  day  and  year  abovefaid. 

"  And  now  at  this  day,  to  wit,  Wednesday  next  after  praysoyerofthe 
iC  fifteen  days  from  the  day  of  Eafter  in  this  fame  term,  fetter?  of  aJmi- 
"  until  which  day  the  aforefaid  Thomas  Cox  had  leave  to  niftratiaa- 
*4  imparle  to  the  aforefaid  bill,  and  then  to  anfwer,  faV. 
u  before  the  lord  the  king  at  Weflminfler  comes  as  well  the 
"  aforefaid  Daniel  Hillyard  by  his  faid  attorney,  as  the 
"  aforefaid  Thomas  Co*  by  Edward  Serb  his  attorney : 
cc  And  the  fame  Thomas  defends  the  force  and  injury, 
*'  when,  bfc.  and  prays  oyer  of  the  aforefaid  letters  of  ad- 
<<  miftiftration  now  here  produced  in  Court,  and  in  the 
C  c  3  "  declaration 
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*4  declaration  aforefaid  above  fpecified  ;  and  they  are  read 
44  to  him  in  thefe  words,  to  wit,  Jofepb  Woodward,  doctor 
«  of  laws  and  archdeacon  of  the  archdeaconry  of  Bert- 
"  fiire,  official  lawfully  conftituted,  to  our  beloved  in 
44  Chrift  Daniel  Hiltjard  clerk,  principal  creditor  of  John 
4C  Cox,  when  living,  of  Newbery  within  the  county  and 
"  archdeaconry  of  Berks  aforefaid,  grocer,  lately  deceafed, 
44  greeting  in  the  Lord :  Whereas  the  faid  John  Cox,  fo 
44  as  aforefaid  deceafed,  lately  died  inteftate,  We  there- 
44  fore  defiling  that  the  goods,  rights,  and  credits  of  the 
44  foid  deceafed  be  well  and  faithfully  adminiftered  and 
44  conveited,  and  difpofed  to  be  adminiftered  to  pious 
44  ufes ;  Therefore  for  the  well  and  faithfully  difpofing 
44  of  the  goods,  rights,  and  credits  of  the  aforefaid  dc- 
44  ceafed,  and  alfo  for  demanding,  collecting,  levying,  and 
44  requiring  all  credits  whatfoever  of  the  (aid  deceafed, 
44  and  which  belonged  to  the  faid  deceafed  whilft  he 
41  lived,  and  at  the  time  of  his  death,  and  for  the  pay* 
41  ment  of  what  the  faid  deceafed  at  fuch  time  or  his 
44  death  was"  indebted,  as  far  as  fuch  goods,  rights,  and 
44  credits  extend,  according  to  the  value  thereof;  it  is 
«  permitted  you,  in  whofe  fidelity  wc  do  in  this  behalf 
44  confide,  being  fworn  in  due  form  of  law  upon  GOD's 
"  Holy  Evangelifts,  well  and  faithfully  to  adminifter  the 
44  fame}  and  to  make  a  full  and  faithful  inventory  of  ail 
44  and  Angular  the  goods,  rights,  and  credits  of  the  faid 
41  deceafed ;  and  to  exhibit  the  fame  into  the  regiflry  of  the 
44  faid  archdeacon  of  Berks  aforefaid,  on  or  before  the  firft 
<€  day  of  the  month  cf  June  nest  enfuing,  and  alfo  to  ren- 
44  der  thereof  a  full  and  true  account,  calculation,  or  efti- 
44  mation  of  and  concerning  your  addition  on  or  before 
•"  the  firft  day  of  March ,  which  fhall  be  in  the  year  of 
"  our  Lord  one  thoufand  fix  hundred  and  ninety  and  nine : 
"  By  the  tenor  of  thefe  prefents  we  commit  full  power, 
44  and  ordain,  depute,  and  conftitute  you  by  thefe  pre- 
•4  fents,  adminiftrator  of  all  and  fingular  the  goods,  rights, 
44  and  credits  of  the  faid  deceafed  Anne  Cox,  widow  and 
41  relict  of  the  fame  deceafed,  having  firit  renounced  in 
44  writing  the  adminillration  of  the  goods,   JsV.     Dated 
44  at  Oxford  under  tlie  feal  of  cur  office,  on  the  aforefaid 
44  tenth  day  of  April  in  the  year  of  our  Lord  one  thoufand 
"fix  hundred  and  ninety  and  nine. 
f  75°  J  "  Which  being  read  and  heard,  the  fame  Tfomxs  faith, 

piea.u  that  the  a  tli.tt  the  aforefaid  Dank!  his  faid  action  thereupon 
tlineof *\*\* o^i-h  "  ag81"^  him  ought  not  to  have  or  maintain,  becaufe  he 
l.vco  ia  anoLier  "  faith  that  the  aforefaid  Thomas,  at  the  time  of  the  death 
dicccfc.  a  0f  the  faid  John  Cox,  and  at  the  time  of  the  commit- 

44  ting  the  adminiitration  aforefaid,  and  long  before,  was 
44  an  inhabitant  and  reliant  in  the  city  of  Oxford  in  the 

44  county 


pieatringtf  to  tfce  Caflur.  750 

4C  county  of  Oxford,  which  faid  city  is  and  always  was 
€<  within  the  diocefe  of  Oxford,  and  out  of  the  arch- 
44  deaconry  of  Berkjhire  aforefaid,  and  the  jurifdi&ion  of 
"  the  archdeacon  of  that  archdeaconry,  which  faid  axch- 
u  dcaconry  and  the  whole  county  of  Berk/hire  aforesaid 
4C  are  and  always  were  within  the  diocefe  of  Salijbury,  and 
4C  not  within  the  diocefe  of  Oxford;  by  which  the  cora- 
"  mining  of  adminiftration  of  all  and  lingular  the  goods 
"  and  chattels,  rights  and  credits,  which  were  the  faid 
"  John  Cox's  at  the  time  of  his  death,  of  right  belonged 
4C  to  Thomas  by  Divine  Providence  then  and  (till  arch- 
<(  bifliop  of  Canterbury,  by  reafon  of  his  prerogative,  and 
4<  not  to  the  a  fore  fa  id  archdeacon  of  the  archdeaconry  of 
4C  Berks,  or  any  other  inferior  judge  ;  and  the  faid  letters 
"  of  adminidration  produced  here  in  court  are  void  and  of 
41  no  effect  in  law :  And  this  he  is  ready  to  verify :  Wherc- 
41  fore  he  prays  judgment  if  the  aforelaid  Daniel  ought  to 
*'  have  or  maintain  his  faid  a&ion  thereupon  againft  him, 
«  fife. 

44  And  the  aforefaid  Daniel  Hillyard  faith,  that  he,  not-  Demurrer  with 
44  withftanding  any  matters  by  the  aforefaid  Thomas  Cox  fP*c  al  caufcg* 
44  above  in  pleading  alleged,  ought  not  to  be  precluded 
44  from  having  his  faid  action  thereupon  againft  the  fame 
"  Thomas,  becaufe  he  faith  that  the  plea  aforefaid  by  him 
44  the  fame  Thomas,  in  manner  and  form  aforefaid  above 
4C  pleaded,  and  the  matter  in  the  fame  contained,  are  not 
44  fufficient  in  law  to  preclude  him  the  faid  Daniel  from 
44  having  his  faid,  a&ion  thereupon  againft  the  faid  Tbo-^ 
44  mas :  To  which  faid  plea  in  manner  and  form  aforefaid 
44  above  pleaded,  he  the  fame  Daniel  need  .nbt^T nor  Is 
4C  bound  by  the  law  of  the  land  in  any  manner  to  anTwer : 
44  And  this  he  is  ready  to  verify:  Wherefore,  for  want  of 
44  a  fufficient  plea  in  this  behalf,  the  fame  Daniel  prays 
44  judgment,  and  his  damages  by  occafion  of  the  premiics 
4<  to  be  to  him  adjudged,  fffr.  And  for  caufes  of  demurrer 
44  in  law,  according  to  the  form  of  the  ftatute  in  fuch  cafe 
4(  made  and  provided,  the  faid  Daniel  {hews  and  demon- 
4C  ftratcs  to  the  Court  here  thefe  caufes  following,  to  wit, 
44  for  that  it  doth  not  appear  by  the  plea  aforefaid,  that 
44  the  aforefaid  Thomas  Cox  was  not  an  inhabitant  within 
4C  the  diocefe  of  the  bifliop  of  Salijbury  at  the  time  of  the 
44  death  of  the  aforefaid  John  Cox  ;  and  that  the  faid  plea 
44  is  uncertain  and  wants  form,  toV. 

44  And  the  aforefaid  Thomas  Cox  faith,  that  the  plea  JoinJer. 
44  aforefaid  by  him  the  faid  Thomas  in  manner  and  form 
44  aforefaid  above  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  good  and  fufficient  in  law  to  preclude  him 
44  the  faid  Daniel  from  having  his  faid  aftion  thereupon 
44  againft  him  the  faid  Thomas,  which  faid  plea,  and  the 
C  c  4  "  matter 


75J  JpieaWng*  to  tfie  €aft& 

«  matter  In  the  fame  contained,  the  fame  Thomas  is  reacJy 

44  to  verify  and  prove  as  the  Court,  ttV.    And  becaufe 

«c  the  faid  Dam>/  hath  not  anfwercd  to  that  plea,  nor  hath 

44  hitherto  in  anywife  contradi&cd  it,  the  faid  Thomas,  as 

44  before,  prays  judgment,  and  that  tW  aforefaid  Danielbc 

44  precluded  from  having  his  a&ion  aforefaid  thereupon 

«4  againft  the  faid  Thomas,  &c.    But  becaufe  the  Court  of 

44  the  (aid  lord  the  king  now  here  are  not  yet  determined 

"  of  giving  their  judgment  of  and  upon  the  premifes,  a  day 

44  is  therefore  given  to  the  parties  aforefaid  before  the  lord 

"  the  king  at  Weflmtnfter,  until day  next  after  — 

44  of  hearing  their  judgment  thereon,  for  that  the  Court  of 

44  the  faid  lord  the  king  now  here  thereof  not  yet,"  &c. 


Picas  before  our  Lord  the  King  at  Weftminfter, 
of  the  Term  of  the  Holy  Trinity  in  the 
twelfth  Tear  of  the  Reign  of  our  Lord 
William  the  Tkird^  now  King  of  England, 
fcfr.  Roll  369. 


Gidky  againft  William*. 


Satfc-  37.  Cafe  CornyeaU, 


--,-^J%  W  15?  it  remembered,  That  heretofore,  ty 

*• ft-  443-  to  wit,  w  D  wit,  in  the  term  of  Eafttr  laft  paft,  b*. 

44  fore  the  lord  $e  king  at  Weftminfter  came  Thomafn 

44  Gidley  widow,  adminiftratrix  of  all  the  goods  and  chat- 

44  tels  of  Richard  her  hufband  latelv  deceafed,  by  Peter 

44  Champion  her  attorney,  and  brought  into  the  Coiirt  of 

44  the  faid  lord  the  king  then  there  her  certain  bill  againft 

44  Petberich  Williams,  ptherwife  called  Petherick  Booth,  of 

44  the  parifh  of  Withiel  in  the  county  of  Cornwall,  yeo- 

44  man,  in  the  cuftody  of  the  marfhal,  bfc,  of  a  plea  of 

"  debt-;  and  there  are  pledges  of  profecuting,  namely, 

44   John  Doe  and  Richard  Roe :  which  faid  bin  followeth 

PecUritioi!  bv    44  in  thefe  words,  that  is  to  fay,  Cornwall,  to  wit,  Tho- 

anadminmr^rix  c«  mqfin  Gidley,  widow  and  adminiftratrix  of  all  the  goods 

glToVto  *bc  io-  "  and  chattels  of  Richard  Gidley  her  hufband  lately  de- 

tcftdte^  4C  ceafed,  complains  of  Petherick  Williams,  otherwife  called 

44  Petherick  Booth,  of  the  parifh  of  Withiel  in  the  county  of 

44  Cornwall,  yeoman,  in  the  cuftody  of  the  marfhal  of  the 

46  Marjbalfea  of  pur  lord  the  king,  before  the  king  himfelf 

44  being,  of  a  plea,  that  he  render  to  her  twenty  pounds  of 

46  lawful  money  of  England,  which  he  oweth  to  her,  and 

[  7C2  1       4<  unjuftly  detains,  for  that,  to  wit,  That  whereas  the 

1  /J     J  «  aforefaid 
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**  aforefaid  Petherick,  on  the  tenth  day  of  June  In  the  year  N.  B.  Defendant 

"  one  thoufand  fix  hundred  and  eighty-five,  at  Great  St.  S^Ute*" 

iC  Collumbe  in  the  county  aforefaid,  by  his  certain  bill  ob»  bringing  this  ac- 

«  ligatory,  fealed  with  the  fcal  of  him  the  faid  Petherick,  **»  »\*h«  £** 

"  and  fhewn  to  the  Court  of  the  fai&Jord  the  king  now  ^JtibjtJii fiw- 

<c  here,  the  date  of  which  is  the  fame  day  and  year,  ac«  <ua.   1  Sid. 

"  knowledgeth  himfelf  to  owe  and  be  indebted  to  xhtH^y*®*"* 

4C  fame  Richard  Gidley  in  his  lifetime,  in  the  entire  fum  of  57' 

"  ten  pounds  of  good  and  lawful  money  of  England,  to  be 

"  paid  to  the  fame  Richard  in  his  lifetime,  his  executors, 

«(  adminiftrators,  or  affigns,  at  or  upon  the  tenth  day  of 

€i  December  next  following  the  date  of  the  aforefaid  bill 

"  obligatory,  and  for  the  true  payment  thereof  bound 

"  himfelf,  his  executors  apd  adminiftrators,  in  the  full  fum 

*'  of  twenty  pounds  of  lawful  EngR/b  money;  and  the  faid 

«<  Thomafin  in  fa&  faith,  that  the  aforefaid  Petberkh  did 

*'  not  pay  to  the  fame  Richard  in  his  lifetime  the  aforefaid 

"  fum  oft  ten  pounds,  at  or  upon  the  tenth  day  of  Decem- 

<s  ber  next  following  the  date  of  the  bill  obligatory  aforc- 

"  faid,  which  he  ought  to  have  paid  to  the  faid  Richard 

"  upon  the  fame  day,  according  to  the  form  and  effe&  of 

*<  the  bill  otyigatory  aforefaid :  Whereby  an  adion  hath 

"  accrued  to  the  fame  Richard  in  his  lifetime,  and  to  the 

4*  faid  Thomafitf after  the  death  of  the  faid  Richard,  to  re- 

4«  quire  and  hav£  ,pf  the  aforefaid  Petherick  the  aforefaid 

4C  fum  of  twenty  pounds :  Neverthelefs  the  aforefaid  Pe-  The  gmtinf 

«  therick,  altho^f  often  requefted,  «r.f  hath  hitherto  |JKtal3i 

**  altogether  refufed  to  pay  the  beforefaid  twenty 'pounds  to  have  been  in- 

«  to  the  faid  Ricbara*  in  his  lifetime,  or  to  the  fame  fjfo-  fcrted  hcre- 

44  ma/in  after  the  death  of  the  faid  Richard,  and  (till  itv 

44  fufeth  to  pay  the  fame  to  the  faid  Thomafin,  to  the  da- 

44  mage  of  the  faid  Thomafin  of  twenty  and  five?  pounds : 

44  And  therefore  $je  brings  fuit,  &fr .     And  the  aforefaid 

44  Thomafin  brings  here  into  court  the  aforefaid  letters  of 

44  adminiftration  of  the  jrforefaid  Richard,  whereby  it  fuf- 

44  ficiently  appears  jo  the  Court  here,  that  the  aforefaid 

44  Thomafin  is  the  adminiftratrix  of  the  aforefaid  Richard, 

44  and  thereupon  hath  adminiftration,  &c. 

44  And  now  at  this  day,  to  wit,  Friday  next  after  the  imparlance. 
44  morrow  of  the  Holy  Trinity  in  this  fame  term,  to  which 
44  day  the  aforefaid  Petherick  had  leave  to  imparle  to  the 
4<  faid  bill,  and  then  ti>  anfwer,  &V.  before  the  lord  the 
44  king  at  Wejlminjler,  comes  as  well  the  aforefaid  Thoma- 
44  fm  by  her  faid  attorney ;  and  the  fame  Petherick,  by 
"  Joftpb  Hawkey  his  attorney ;  and  the  fame  Petherick  de- 
44  fends  the  force  and  injury,  when,  £sV.,  and  faith  that  he 
4<  ought  not  to  be  charged  with  the  debt  aforefaid  by  vir- 
"  tue  of  the  faid  bill  obligatory,  becaufe  he  faith  that  the 

44  aforefaid 
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aforefald  bill  is  not  his  deed :  And  of  this  he  puts  hmv. 
felf  upon  the  country  $  and  the  aforefaid  Tbomafin  in 
like  manner,  &fr. 

"  Therefore  let  a  jury  come  thereupon  before  the  lord 
the  king  at  Wejlminfitrj  on  Wcdnefday  next  after  three 
weeks  from  the  day  of  the  Holy  Trinity ;  and  who  nei- 
ther, &c.  to  recognize,  toV.,  becaufe  as  well,  &c.  The 
fame  day  is  to  the  parties  aforefaid  there,  fcV.  After- 
wards  the  proceedings  are  thence  continued  between  the 
aforefaid  parties  of  the  plea  aforefaid,  by  the  jury  re- 
fpited  thereupon  between  them,  before  the  lord  the  king 
at  Wejlminjler^  until  Wedtujday  next  after  three  week* 
from  the  day  of  the  Holy  Trinity  then  next  following, 
unlefs  the  juftices  of  the  lord  the  king  appointed  to  take 
die  affizes  in  the  county  aforefaid  firft  come  on  the 
ninth,  day  of  Augufi  at  Launcejlon  in  the  county  afore- 
faid, by  form  of  the  ftatute,  &c.y  for  default  of  jurors, 
Igc.  At  which  day,  before  the  lord  die  king  at  Weft- 
m'mjler,  comes  the  aforefaid  Tbomafin  by  her  laid  attor- 
ney ;  and  the  beforcfaid  lattices  of  the  lord  the  king, 
before  whom,  &c.  font  here  dieir  record  had  before 
them  in  thefe  words ;  Afterwards,  at  the  day  and  place 
within  mentioned,  before  Sir  John  Powell^  Knt.,  one  of 
the  juftices  of  pur  lord  the  king  of  the  bench  of  our  faid 
lord  the  king  appointed  to  take  the  affizes  in  the  county 
of  Cornwall,  and  Francis  Svuanton  Efq.,  aifociate  to  the 
fame  John  Powell^  for  this  turn,  by  the  form  of  the  fta* 
tute,  &c9  came  the  within-named  Tbomafin  Cidley,  wi- 
dow, by  her  attorney  within  mentioned  j  and  the  with- 
in-named Petherick  Williams^  although  folemnly  re- 
quired, did  not  come,  but  made  default :  Therefore  let 
the  jury,  whereof  mention  is  within  made,  be  taken 
againft  him  by  default.  And  the  jurors  of  that  jury  be- 
ing fummoned  came,  who  being  ele&ed,  tried,  and 
fworn  to  fpeak  the  truth  of  the  within  contents,  upon 
their  oath  fay,  that  the  bill  obligatory  within  mentioned 
is  the  deed  of  the  aforefaid  Petherick  Williams^  as  the 
aforefaid  Tbomafin  hath  within  againft  him  declared, 
and  affefs  the  damages  of  the  faid  Tbomafin%  by  occafiou 
of  the  detention  of  the  within-written  debt,  over  and 
above  her  cofts  and  charges  by  her  about  her  fuit  in 
this  behalf  applied,  to  two-pence,  and  for  thofe  coils 
and  charges  to  forty  {hillings :  Therefore  it  is  coniider- 
ed,  that  the  aforefaid  Tbomafin  do  recover  againft  the 
aforefaid  Petherick  her  faid  debt  and  the  damages  afore- 
faid by  the  jury  in  form  aforefaid  aneffed j  and  alfo 
thirteen  pounds  and  ten  (hillings  for  her  cofts  and 
charges  by  the  Court  of  the  faid  lord  the  king  now  here 

"  adjudged 
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c<  adjudged  to  the  faid  Thomafin,  by  her  aflent,  of  increafe : 
c<  Which  faid  damages  in  the  whole  amount  to  fifteen 
"  pounds  ten  (hillings  and  two-pence;  and  that  the  faid 
«  Petherickbc  token,"  &c. 


Pleas  before  our  Lady  the  Queen  at  Weftminfter,      [  754  J 
of  the  Term  oftbeHoly  Trinity  in  the  Third 
Tear  of  the  Reign  of  the  Lady  Anne,  now 
Queen  of  England,  fcfc.     Roll  90* 

Slater  againfi  May. 


London,  "  "B  E  it  remembered,  That  heretofore,  to  wit,  3&*  35^  p«* 
to  wit,  «  -D   in  the  term  of  Eafter  laft  paft,  before  the  \  ££  *°f 
€t  lady  the  queen  at  Weflminfter  came  John  Stater,  admi-  Saik.  42.  " 
"  niftrator  of  all  and  fingular  the  goods,  rights,  and  cre- 
w  dits  which  were  Chrifiopher  Toulderi 'sdeceafed  at  the  time 
"  of  his  death,  by  Thomas  Moore  his  attorney,  and  brought 
"  into  the  court  of  the  faid  lady  the  queen  then  there  his 
"  certain  bill  againft  John  May  in  the  cuftody  of  the 
♦c  marflial,  tsV.,  of  a  plea  of  trefpafs  upon  the  cafe;  Declaration  by 
"  and  there  are  pledges  of  profecuting,  namely,    John  %£&*£* 
"  Doe  and  Richard  Roe;  which  laid  bill  foiloweth  in  fence  of  the  exe- 
"  thefe  words,  that  is  to  fay,  London,  to  wit,  John  Stater,  cuter>  fer  money 
*  adminiftratOr  of  all  and  fingular  the  goods,  rights,  and  JS^        * 
"  credits  which  were  Chrifiopher  Youlden's  deceafed,  at 
"  the  time  of  his  death,  complains  of  John  May,  in  the 
"  cuftody  of   the   marihal  of    the  Marjhalfca    of    the 
"  lady  the  queen,  before  the  queen  herfelf  being,  for 
"  that,  to  wit,  That  whereas  the  aforefaid  John  May,  on 
"  the  twenty-third  day  of  January  in  the  year  of  our 
"  Lord  one  thoufand  fix  hundred  ninety  and  nine,  at 
"  London,  to  wit,  in  the  parifh  of  St.  Mary  le  Bow  in  the  indebitatus  a/- 
"  ward  of  Cheap,  was  indebted  to  the  faid  Chrifiopher  in  ^mpfit. 
u  his  lifetime  in  thirty  pounds  of  lawful  money  of  Eng- 
"  land,  for  fo  much  money  of  the  fame  Chrifiopher  in  his 
"  lifetime,  by  him  the  faid  Chrifiopher  in  his  lifetime  to 
"  the  faid  John  May,  at  the  fpecial  inftance  and  requefl 
t:  of  him  tne  faid  John  May,  before  that  time  lent  and 
"  accommodated ;  and  being  fo  thereupon  indebted,  he 
"  the  faid  John  May,  in  confideration  thereof,  afterwards, 
"  to  wit,  the  fame  day  and  year  abovefaid,  at  London 
<f  aforefaid  in  the  parifh  and  ward  aforefaid,  took  upon 
"  himfelf,  and  then  and  there  faithfully  promifed  the  faid 

«  Chrifiopher 
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fc  Chriftopher  in  his  lifetime,  that  he  the  faid  ^i*  Mat 
"  would  well  and  faithfully  fatisfy  and  pay  the  aforefaid 
€<  thirty  pounds  to  the  fame  Chriftopher,  when  afterwards 
"  he  fhould  be  thereunto  requefted  :  And  whereas  alfo 
c<  the  aforefaid  John  May  afterwards,  to  wit,  the  fame 
"  day  and  year  abovefaid,  at  London  aforefaid  in  the  pa- 
ct ri(h  and  ward  aforefaid,  was  indebted  to  the  faid 
u  Chriftopher  in  his  lifetime  in  other  thirty  pounds  of  like 
i"  jc$  1  "  lawful  money  of  England,  for  fo  much  money  of  him 
Another  indebi.  "  the  faid  Chriftopher  in  his  lifetime,  by  the  {aid  John 

ut*  tffuhS  ^d    "  Mtt* {oT  **  famc  c*fifa&r»  and  to  *«  ufe  o{  him  *e 
received  to  the     "  ^^  Chriftopher,  before  that  time  had  and  received  ; 
jateftate's  ufc     «  and  being  fo  indebted,  the  aforefaid  John  May  after- 
"  wards,  to  wit,  the  fame  day  and  year  abovefaid,  at 
"  London  aforefaid,  in  the  pariih  and  ward  aforefaid,  in 
"  confideration  thereof,  took  upon  himfelf  and  then  and 
"  there  faithfully  promifed   the  fame  Chriftopher  in  his 
"  lifetime,  that  he  the  faid  John  May  would  well  and 
"  truly  pay  and  fatisfy  the  faid  thirty  pounds  laft  men- 
"  tioned  to  the  faid  Chriftopher,  when  he  fliould  be  there- 
$««&■  "  unto  afterwards  requefted :  Neverthelefe  the  faid  John 

"  May  his  feveral  promifes  and  undertakings  aforefaid  in 
"  form  aforefaid  made  not  regarding,  but  contriving  and 
<c  fraudulently  intending  in  this  behalf  craftily  and  fub- 
"  tilly  to  deceive  and  defraud  the  faid  Chriftopher  in  his 
"  lifetime,  and  the  faid  John  Stater  after  the  death  of  the 
"  faid  Chriftopher,  of  the  faid  feveral  fums  of  money  (to 
Letters  of  admi-  u  which  faid  John  Slater  adminiftration  of  all  and  fingu- 
™*?tioa  **       u  lar  the  goods,  rights,  and  credits  which  were  the  afore- 
0  "  faid  Chriftopher  Youlden's  at  the  time  of  his  death,  with 

"  his  will  annexed,  for  the  ufe  and  benefit  and  during 
"  the  abfence  of  Elizabeth  Vtttery,  the  executrix  named 
"  in  the  faid  will,  by  Thomas  by  t)ivine  Providence* arch- 
"  bifliop  of  Canterbury,  primate  and  metropolitan  of  all 
"  England,  on  the  fifteenth  day  of  OBober  in  the  year  of 
"  our  Lord  one  thoufand  feven  hundred  and  three,  at 
"  London  aforefaid  in  the  parifh  and  ward  aforefaid  were 
"  in  due  form  of  law  committed)  hath  not  paid  the  faid 
u  feveral  fums  of  money,  or  any  part  thereof,  to  the  faid 
u  Chriftopher  in  his  lifetime,  or  to  the  faid  John  Slater 
"  after  the  death  of  him  the  faid  Chriftopher,  nor  hath 
u  hitherto  in  any  manner  contented  them  for  the  fame 
Requeft.  "  (although  to  do  this  the  aforefaid  John  May  by  the  faid 

€t  Chriftopher  in  his  lifetime,  and  by  the  faid  John  Slater 
"  after  the  death  of  the  faid  Chriftopher,  and  the  com- 
"  mitting  of  the  adminiftration  aforefaid  at  London  afore- 
u  faid  in  the  parifh  and  ward  aforefaid  was  requefted)  ; 
"  but  altogether  refufed  to  pay  or  in  any  manner  to  fa- 
«  tisfy  the  fame  unto  the  faid  Chriftopher  in  his  lifetime, 

M  and 
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«*  2nd  jet  refufeth  to  pay  them  to  the  faid  John  Slater, 
<*  to  the  damage  of  him  the  faid  John  Slater  of  forty 
"  pounds  :  And  thereupon  he  brings  fuit,  feV.  And  the 
c<  faid  John  Stater  brings  here  into  Court  the  faid  letters 
<c  of  adminiftration  aforefaid  of  the  faid  archbiihop, 
rt  which  teftify  the  commiflSon  of  the  adminiftration 
M  aforefaid  to  the  faid  John  Slater  in  form  aforefaid,  the 
u  date  whereof  is  the  fame  day  and  year  in  that  behalf 
<€  abovementioned,  feV. 

•«  And  now  at  this  day,  to  wit,  Friday  next  after  the 
€(  morrow  of  the  Holy,  Trinity  in  this  fame  term,  untii 
"  which  day  the  faid  John  May  had  leave  to  imparle  to 
€*  the  aforefaid  bill,  and  then  to  anfwer,  toV.  before  the 
u  lady  the  queen  at  Wejlminfter  comes  as  well  the  faid 
"  John  Slater  by  his  faid  attorney,  as  the  faid  John  May 
(i  by  Richard  Gates  his  attorney :  And  the  fame  John 
«  May  defends  the  force  and  injury,  when,  ferY.  and  faith 
"  that  the  declaration  aforefaid,  and  the  matter  therein  Demurrer  to  the 
"  contained,  are  not  fufficicnt  in  the  law  for  the  faid  d^*"""*. 
«  John  Slater  to  have  and  maintain  his  faid  aftion  there-  [  75^  J 
"  upon  againft  him  the  faid  John  May  ;  and  that  he  hath 
*(  no  need,  nor  is  bound  by  the  law  of  the  land  in  any 
u  manner  to  anfwer  the  faid  declaration  in  manner  aforc- 
"  faid  declared :  And  this  he  is  ready  to  verify :  Whcre- 
"  fore  for  defeft  of  a  fufficient  declaration,  in  this  behalf, 
u  the  faid  John  May  prays  judgment,  if  the  faid  John 
"  Slater  ought  to  have  this  faid  aftion  againft  him  the 
"  faid  John  May,  faV.  And  for  caufes  of  demurrer  in  joinder, 
«c  law  in  this  behalf,  the  fame  John  May,  according  to 
€t  the  form  of  the  ftatute  in  fucn  cafe  lately  made  and 
"  provided,  (heweth  and  pointeth  out  to  the  Court  here 
u  thefe  caufes  following,  to  wit,  That  the  declaration 
"  aforefaid  is  altogether  uncertain,  double  infenfible,  in- 
"  fufficient  in  law,  and  wants  form,  toV.  And  the  afore- 
u  faid  John  Slater  faith,  that  notwithftanding  any  thing 
<c  by  the  faid  John  May  above  alleged,  the  declaration 
u  aforefaid  of  tne  faid  John  Slater  ought  not  to  be  qua(h- 
"  ed,  becaufe  he  faith  that  the  declaration  aforefaid,  and 
"  the  matter  in  the  fame  contained,  are  good  and  fuffi- 
t€  cicnt  in  the  law  for  him  the  did  John  Slater  to  have 
"  and  maintain  his  faid  a&ion  thereon  againft  him  the 
€(  faid  John  May :  Which  faid  declaration  and  the  mat* 
"  ter  in  the  fame  contained  the  faid  John  Slater  is  ready 
u  to  verify  and  prove  as  the  Court,  tsfc.  And  becaufe 
"  the  aforefaid  John  May  hath  not  anfwered  to  that  dc- 
€t  ciaration,  nor  hath  hitherto  anywife  contradifted  it, 
€€  the  faid  John  Slater  prays  judgment  and  his  damages  by 
**  occafion  of  the  prcmifes  to  him  to  be  adjudged,  toV. 

«  But 
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'<  But  becaufe  the  Court  of  our  faid  lady  the  queeik 
u  now  here  are  not  yet  determined  of  giving  their  judg- 
€€  ment  of  and  concerning  the  premifes  aforefaid,  a  day 
•*  therefore  is  given  to  the  aforefaid  parties  before  the 
<c  lady  the  queen  at  Wefiminfier,  until  — ——  day  next 
"  after  — —  of  hearing  their  judgment  of  and  concern- 
the  faid  premifes,  for  that  the  Court  of  the  faid 


mg 
lady 


the  queen  here  thereof  are  not  yet,"  faV. 


[  757  ]  Pka*  before  the  Lord  the  King  at  Weftmin* 
fter,  of  the  Term  of  St.  Michael  in  the  Ele- 
venth Year  of  the  Reign  of  the  Lord  Wil- 
liam the  Thirds  now  King  of  England,  &c. 
Roll  377. 

The  Bifliop  of  Salifbury  agautf  Phillips. 
[3  Ld.  Raym.  Entries  451.  S.  C] 

Saik.43-  earth,  cc  >-p  h  E  lord  the  king  hath  given  in  charge  to  his  be- 

t^c.        r-    «  *    loved  and  faithful  Sir  George  Treby,  Knt.  his  Chief 

"  Juftice  of  the  Bench,  his  writ  clofed  in  thefe  words,  to 

"  wit,    William  the  Third,  by  the  grace  of  GOD,  of 

li  England^  Scotland^  France,  and  Ireland  King,  Defender 

"  of  the  Faith,  &c.     To  his  beloved  and  faithful  Sir 

"  George  Treby,  Knt.  his  Chief  Juftice  of  the  Bench, 

Writ  of  error.     "  greeting  :  Becaufe  in  the  record  and  proceedings,  and 

"  alfo  in  the  giving  of  the  judgment  of  the  complaint 

11  which  was  in  our  Court  before  you  and  your  brethren 

"  our  juftices  of  the  Bench  aforefaid,   by  our  Writ  bc- 

€<  tween  William  Phillips,  executor  of  the  will  of  William 

u  Phillips,  Gentleman,  his  father  lately  deceafed,  and 

*•  Gilbert  bifhop  of  Sa/j/bury  and  John  Berrow  clerk,  to 

<c  the  end  that  the  fame  bifliop  and  John  fhould  permit 

"  him  the  faid  William  Phillips,  the  now  plaintiff,  to  pre- 
c<  fent  a  fit  perfon  to  the  church  of  Stanton,  ptherwife 

u  Stanton  Fitz-Warren,  otherwife  Stanton  Fitz-Herbert,  iji 
u  the  county  of  Wilts,  which  was  vacant,  and  did  belong 

f<  to  his  gift,  as  it  was  faid,  manifeft  error  intervened,  to 

u  the  great  damage  of  them  the  faid  bifhop  and  John, 

"  as  we  have  been  informed  from  his  complaint,  We 

€<  being  willing  that  the  error  (if  any  was)  fhould  be  in 

"  due  manner  corrected,  and  that  full  and  fpeedy  juftice 

«'  fhould 
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c<  fliould  be  done  to  them  the  faid  biihop  and  John,  in 
"  this  behalf  do  command  you,  that  if  judgment  be 
"  thereupon  given,  then  that  you  diftin&ly  and  plainly 
"  fend  the  record  and  proceedings  aforefaid  with  all 
"  things  to  them  belonging,  unto  us  under  your  feal,  and 
cc  this  writ  •,  fo  that  we  may  have  them  from  the  day  of 
cc  Eqfier  in  five  weeks  wherefoever  we  (hall  then  be  in 
"  England,  that  we  having  infpe&ed  the  record  and  pro- 
**  ceedings  aforefaid,  may  caufe  to  be  done  that  which  of 
•*  right  and  according  to  the  law  and  cuftom  of  our  king- 
u  dom  of  England  is  mod  fit  to  be  done  further  there- 
€€  upon  for  correcting  the  error.  Witnefs  our  felf  at 
u  Wejlminfter  the  twenty-fixth  day  of  April  in  the  eleventh 
4t  year  of  our  reign. 

Hale. 

"  The  anfwer  of  Sir  Geo.  Treby,  Knt.  Chief  Juftice        f  7;g  1 
"  within  named.  L  ' J     ■* 

"  The  record  and  proceedings  of  the  complaint  where- 
"  of  mention  is  within  made,  with  all  things  concerning 
«  the  fame,  before  the  lord  the  king,  wherefoever,  &c* 
"  at  the  day  within  mentioned,  I  fend  in  a  certain  record 
"  to  this  writ  annexed,  as  within  I  am  commanded. 

Geo.  Treby. 

"  Pleas  inrolled  at  Wejlmtnfter  before  Sir  George  Treby, 
"  Knt.  and  his  brethren,  juftices  of  our  lord  the  king, 
cc  of  the  Bench,  of  the  term  of  the  Holy  Trinity  in  the 
u  tenth  year  of  the  reign  of  our  lord  William  the  Third, 
"  by  the  grace  of  God,  of  England,  Scotland,  France,  and 
"  Ireland  King,  Defender  of  the  Faith,  &c.    Roll  1562. 

«  Wilts,  to  wit,  Gilbert,  bifliop  of  Sali/bury,  and  John  ^^^V 
€€  Berroiv,  clerk,  were  fummoned  to  anfwer  William  Phil*  J  wn"/rrTt0f 
"  lips,  Gent,  executor  of  the  laft  will  and  teftament  of  Phillips. 
"  William  Phillips,  Gent,  his  father  lately  deceafed,  of 
"  a  plea,  that  they  permit  him  the  faid  William  Phillips, 
"  now  plaintiff,  to  prefent  a  fit  perfon  to  the  church  of 
<c  Stanton,  other  wife  Stanton  Fitz-Warren,  otherwifc  Stan- 
u  ton  FitzrHerbert,  which  is  vacant  [or  void  J  and  belongs 
41  to  his  gift,  teV.     And  whereupon  the  fame  William  Declares  upon  aw 
"  Phillips,  now  plaintiff  by  Dennis  Rujfell  his  attorney  »Srecmc™  b> in- 

*,   r  •  t      rrw     ^        £  »•  t      j  r\  j  *t  i      denture  betweea 

"  faith,  That  whereas  one  Richard  Organ  and  one  John  j0intenants  to 
<c  Organ  were  feifed  as  of  fee  and  right  of  the  advowfon  prefent  by  turn* 
"  of  the  aforefaid  church  in  grofs,  and  being  thereof  fo 
lc  feifed,  the  aforefaid  Richard  Organ  and  John  Organ  on 
<c  the  twenty-fixth  day  of  June  in  the  thirteenth  year  of 
<c  the  reign  of  James  the  Firft,  late  king  of  England,  at 
4t  Stanton  aforefaid  in  the  county  aforefaid,  by  their  cer- 
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*  tarn  indenture  mafic  fctwe&i  the  faid  Richard  Orgeat} 
"  by  the  name  of  Richard  Organ  of  Lambtrn  in  the  count/ 
"  of  Berks,  Gent,  of  the  one  part,  and  the  faid  Johd 
«•  Organ,  by  the  name  of  Join  Organ  of  Stanton  withitf 
«  the  hundred  of  Higbworth'xn  the  county  of  Wilts,  Gent. 
**  of  the  other  part,  the  other  part  whereof,  fealed  with 
"  the  feal  of  the  faid  Jain  Organ,  the  fame  William  PhiU 
"  lips  now  plaintiff  brings  here  into  Court,  the  date 
**  whereof  is  on  the  fame  day  and  year  concluded  and 
"  agreed  between  theftifclves,  that  they  the  faid  RUh&edt 
"  Orgdn  and  John  Organ  (hould  be  thereupon  feifed  in 
**  common,  not  jointly,  of  the  advowfon  of  the  church 
M  aforefaid,  that  is  to  fay,  that  the  faid  Richard  Organ 
"  (hould  (land  and  be  feifed,  and  have,  hold,  and  enjoy 
"  one  moiety  of  the  faid  advowfon  to  him  and  his  heirs, 
"  and  that  the  faid  John  Organ  (hould  ftand  and  be  feifed, 
"  and  have,  hold,  and  enjoy  the  other  moiety  of  the  faid 
'*  advowfon  to  him  and  his  heirs;  and  tnat  the  faid 
«  Richard  Organ  and  John  Organ  and  their  feveral  heirs, 
cc  To  often  as  the  faid  church  of  Stanton  (hould  become 
ic  vacant  [or  void]  fevcrally  and  refpe&ively  (hould  prc- 
"  fent  by  feveral  turns  one  after  another  in  manner  and 
"  form  following,  to  wit,  that  the  faid  Richard  Organ  and 
"  his  heirs  might  prefent  to  the  faid  church  at  the  firft 
"  turn  when  the  faid  church  (hould  happen  firft  and  next 
"  to  be  vacant  [or  void]  for  it ;  and  that  the  faid  John 
"  Organ  and  his  heirs  might  prefent  to  the  faid  church 
u  when  the  fame  (hould  then  next  be  vacant  [or  void] 
€€  the  fecond  time;  and  fo  the  faid  Richard  Organ 
"  and  John  Organ  feverally  and  their  feveral  and  re* 
€*  fpe&ive  heirs,  in  their  feveral  turns  alternately,  as 
«  the  fame  church  at  any  time  thereafter  (hould  bc- 
u  come  vacant  [or  void]  (hould  or  might  prefent  their 
"  clerks  according  to  the  order  and  courie  concluded 
*<  and  agreed  upon  as  before  is  mentioned,  as  by  the 
u  fame  indenture  amongft  other  things  more  fully  ap* 
"  pears;  whereby  the  fame  Richard  and  John  were 
u  feifed  of  the  advowfon  aforefaid  to  be  prefented  to  the 
"  fame  church  in  form  aforefaid;  and  being  fo  feifed 
"  thereof,  the  faid  Richard  Organ ,  after  the  making  of  the 
"  faid  indenture,  beginning  his  firft  turn,  and  as  in  his 
"  firft  turn  at  Stanton  aforefaid,  prefented  to  the  faid 
u  church,  being  vacant,  one  John  Woodbridge  his  clerk, 
*l  who  at  the  presentation  of  the  fame  Richard  Organ  was 
*'  there  admitted  and  inftituted  in  the  fame,  in  time  of 
€€  peace,  in  the  time  of  our  lord  James  the  Firft,  late 
"  King  of  England.  And  afterwards  the  church  aforefaid 
"  became  vacant  by  the  death  of  the  faid  John  Woodbridge 
f*  there,  whereby  the  (aid  John  prefented  to  the  fame 

ic  church 
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**  cliurch  fo  vacant  [or  void"]  as  in  the  fecond  turn,  at 
u  Stanton  aforefaid,  Thomas  Hotchiis  his  clerk,  who  at  the 

c<  prefentation  of  him  the  faid  John  Organ  was  admitted 

"  and  inftituted  in  the  fame,  in  time  of  peace,  in  the 

«*  time  of  our  lord  Charles  the  Firft,  late  King  of  Eng* 

**  land  ;  and  the  aforefaid  Richard  Organ  and  John  Organ 

u  being   fo  feifed  of  the  advowfon   aforefaid,  the  faid 

"  Richard  Organ  afterwards,    at  Stanton  aforefaid,  died 

u  feifed  of  fuch  his  eftate,  by  and  after  whofe  death  a 
*c  moiety  of  the  advowfon  aforefaid  defcended  to  one  Defcentofona 

"  John  Organ  as  brother  and  heir  of  the  faid  Richard  mo*1*' 

"  Organ,  whereby  the  fame  John  Organ  the  brother  was 

*c  feifed  of  the  moiety  of  the  advowfon  aforefaid  as  of 

u  fee  and  right  to  prefent  in  form  aforefaid ;  and  being 

"  fo  feifed  thereof,  afterwards,  to  wit,  on  the  twenty-fifth 

u  day  of  Augujl  in  the  fourteenth  year  of  the  reign  of 

™  the  faid  late  king  Charles  the  Firft,  by  a  certain  inden-  Another  agrfe- 

«  ture  made  between  him  the  faid  John  Organ  of  the  ™cby'ndcn- 

xt  one  part,  and  one  Richard  Hippejley  of  Stone  Eajlon  in 

u  the  county  of  Somerjet,  Gentleman,  nephew  of  the  faid 
«<  John  Organ  the  brother,  to  wit,  fecond  fon  of  Eliza- 

«  beth  Hippejley  widow,  natural  filler  of  the  faid    John 

€t  Organ  the  brother,  of  the  other  part,  made  at  Stanton 

u  aforefaid,  in  the  county  aforefaid,  the  other  part  where* 

"  of,  fealed  with  the  feal  of  the  faid  John  Organ  the 

•5  brother,  the  fame   William  Phillips  the  now  plaintiff 

u  produces  here  in  Court,  the  date  whereof  is  the  fame 

c<  day  and  year  laft  abovefaid ;  and  in  confideration  of  the  ConfiJeratltn, 

«c  natural  love  and  affection  which  he  had  and  bore  to- 

<f  wards  the  faid  Richard  Hippejley,   and  in  confideration 

<c  of  the  blood  between  them,  and  for  the  better  prefer- 

u  ment,   advancement,  maintenance,  and   livelihood  of 
iC  the  faid  Richard  Hippejley  and  his  brother,  in  the  fame 

<c  indenture  afterwards  named,  he  the  faid  John  Organ 

€<  the  brother,   for  himfelf  and   his  heirs,   covenanted,        j"  760  1 

**  granted,  and  agreed  to  and  with  the  faid  Richard  Hip- 

€C  pejley  and   his   heirs,    that    he  the    faid    John    Organ 

«*  the  brother,  his  heirs  and  afligns,  and  every  of  them, 

iC  and  all  and  every  other  perfon  and  pcrfons  and  their 

c<  heirs,  who  then  were  or  thereafter  (hould  (land  and  be 

cc  feifed  of  and  in  the  faid  moiety  of  the  advowfon  afore- 

c<  faid,  fhould  (land  and  be  feifed  of  the  fame,  to  the  ufe  settled  In  tail  *• 

w  and  behoof  of  the  faid  Richard  Hippejley,  and  the  heirs  ihcufesdccUrtd. 

*4  of  the  body  of  the  faid  Richard  Hippejley  lawfully  to 

**  be  begotten ;  and  for  want  of  fuch  iffue,  to  the  ufe 

*4  and  behoof  of  Robert  Hippejley,   brother  of    the  faid 

*'  Richard  Hippejley,  and  the  heirs  of  the  body  of  the  faid 

€*  Robert  Hippejley,  lawfully  to  be  begotten ;  and  for  dc- 

*4  fault  of  fuch  iffue,  to  the  ufe  and  behoof  of  the  faid 

u  John  Organ  the  brother,  and  his  heirs  and  afligns  for 
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u  ever ;  and  to  no  other  ufes,  intents,  or  purpofes  wharV 
"  focver,  as  by  the  faid  indenture  laft  mentioned  more 
€*  fully  appears  j  by  virtue  of  which  feid  indenture,  and 
••  by  force  of  a  certain  a£t>  made  and  provided  in  the 
**  parliament  of  our  lord  Henry  the  Eighth,  late  King  of 
44  England*  held  at  Weflminftcr  in  the  county  of  Middle* 
u  fix  on  the  fourth  day  of  February  in  the  twenty-feventh 
•*  year  of  hi*  reign,  of  transferring  ufes  into  pofleflien, 
"  the  aforefaid  Richard  Hippejlty  was  feifed  of  a  moiety 
"  of  the  advowfon   aforefaid,    as  of  fee  tail*  and  right 
•*  belonging  to  the  remainder  thereof  in  form  aforefaibV 
"  to  wit,  to  prefent  in  form  aforefaid ;   and  the  (aid 
"  Richard  Hippejlev  being  lb   feifed  thereof,  afterwards, 
"  at  Stanton  aforefaidf  in  the  county  aforefaid,  died,  by 
«  and  after  whofe  death  the  faid  moiety  of  the  advow-* 
•*  fon  aforefaid  defcended  to  kiekard  Hippe/ley,  Efq.  as  foil 
"  and  heir  of  the  body  of  the  faid  Riehari  Hippe/ley* 
«  wherebv  the  fame  Richard  Hippeflty  the  fon  wa»  feifed 
"  of  the  laid  moiety  of  die  advowfon  aforefaid  as  of  fee- 
"  tail  and  right:  And  the  fame  Richard  Hippe/ley  lite 
"  fon  being  fo  feifed  thereof,  afterwards,  at  Stanton  afore* 
*<  faid,  died  without  H&ie  of  his  body r  by  and  after  whofe 
"  death  the  faid  moiety  of  the  advowfon  afbrcfaid  de* 
"  fcended  to  John  Hippe/fry,  Efq.  as  fon  and  heii  of  the 
"  body  of  the  faid  Richard  Hippe/ley  firft  named,  whereby 
"  the  faid  John  Hippe/ley  was  feifed  of  the  faid  moiety  of 
"  the  advowfon  aforefaid  as  of  fee  and  right.     And  the 
"  faid  John  HippeJUy  being  fo  thereof  feifed,  afterwards,  t» 
"  wit,  the  fixteenth  day  of  January,  in  the  twenty-fourth 
"  year  of  the  reign  of  our  lord  Charles  the  Second,  latfe 
4<  King  of  Englamf,  at  Stanton  aforefaid,  ki  the  county 
"  aforefaid,  by  his  certain  writing*  which  the  fame  WiU 
44  Ham  Phillips  the  now  plaintiff  produces  here  in  court,, 
"  fealcd  with  the  feal  of  the  faid  Jdn  Hippe/ley,  the  date 
Cnntofthenext  «  of  which  is  the  fame  day  and  year,  did  give  and  grant 

Sti!"r"d0Frlie  "  t0  Francts  sjmcs  thc  cWer  of  Kelmefat  in  the  eounty  of 

Sym^ihcirexr-  "  Oxford,  Gentleman,  and  William  Phillips  theteftatorof 

cuc-irs  and  ai-      «  Eaton  Hafiings  in  the  county  of  Berks,  Gentleman,  hie 

i,gQ,'                "  executors  and  aflignees,  the  firft  and  next  advowfon* 

"  donation,  nomination,  presentation,,  and  free  drfpofitien 

**  of  thc  faid  parifli  church  of  Stanton,  otherwife  called 

F  7  6 1  1        "  Stanton  Fitzkerbert,  otherwife  Stanton  Fitzivarrcn,  will- 

4t  ing,  and  by  his  fame  writing  granting,  that  it  ihould  and 

44  might  be  lawful  to  and  for  the  faid  Francis  Sjmes  and 

44  William  Phillips  the  tcftator,  their  executors  and  aflig- 

44  nees,  to  prefent  to  thc  faid  church  of  Stanton  Fitxherberty 

44  otherwife  Stanton  Fitznvarren,  whensoever  or  howfoever 

tc  by  death,  refignation,  deprivation,  ccflion,  permutation,. 

44  difmiflion,  or  any  other  way  whatfoever,  by  which  thc 

44  fame  church  fliouJd  happen  then  firft  and  next  to  be  va- 

4C  caiit 


pleading  to  tfte  Cafe*.  761 

cc  cant  [or  void]  any  honed  and  learned  clerk  for  the  then 
cc  next  turn  only,  as  by  the  writing  aforefaid  more  fully 
c<  appears;  by  virtue  of  which  grant  the  (ame  Francis 
•*  Symes  and  William  Phillips  the  teftator  were  poflefled 
u  of  the  advowfon  of  the  church  of  Stanton  aforefaid  ; 
u  that  is  to  fay,  to  prefent  to  the  fame  church,  when  fir  ft 
u  and  next  it  mould  happen  to  be  vacant ;  and  being  fo 
"  poflefled  thereof,  the  faid  Francis  Symes,  afterwards,  at  Funds  Symt§ 
<c  Stanton  aforefaid,  in  the  county  aforefaid,  died,  and  the  onc  of  thc  s™* 
«  faid  William  Phillips  thc  teftator  furvived,  and  then  was  ^pl^ff* 
*c  poflefled  of  the  advowfon  aforefaid  by  right  offurvivor-  teftator  furvivci. 
**  Jbip,  £sV.     And  the  faid  William  Phillips  the  teftator 
<c  being  fo  thereof  poflefled,  the  faid  church  in  the  life- 
€€  time  of  the  faid  William  Phillips  the  teftator  was  va- 
u  cant  [or  void]  by  the  death  of  the  faid  Thomas  Hotch}is9 
u  and  ftill  remains  vacant  [or  void] ;  which  faid  vacancy 
cc  [or  avoidance]  of  the  church  aforefaid  by  the  death  of  The  vacancy  in 
<c  the  aforefaid  Thomas  Hotchkis,  is  the  firft  and  next  va-  thetrfuwrtiifc. 
a  cancy  [or  avoidance]  of  thc  faid  church  after  the  afcre- 
€*  faid  grant  to  the  feme  Francis  Symes  and  William  Phil- 
u  lips  by  the  faid  John  Hippejley  in  form  aforefaid  made, 
c<  and  for  that  reafon  it  belonged  to  thc  faid  William  Phil- 
"  lips  the  teftator  in  his  lifetime,  to  prefent  a  fit  perfon  to 
u  the  church  aforefaid  fo  vacant  [or  void] ;  and  the  faid 
u  bifhop  and  John  Berrow  have  unjuftly  hindered  him  the 
l«  faid  William  Phillips  the  teftator ;  and  the  faid  William 
i%  Phillips  the  teftator,  the  faid  church  being  fo  vacant  [or 
<c  void]  as  aforefaid,  afterwards,  to  wit,  on  the  twenty- 
c<  firft  day  of  June  in  the  fixth  year  of  the  reign  of  our 
€c  lord  the  now  King,  and  of  the  lady  Mary  late  Queen  of 
€<  England^  &fr.,at  Stanton  aforefaid,  in  the  county  afore-  Tcflarcrmade 
*€  faid,  made  his  laft  will  and  teftament,  and  by  the  fame  M<  »m*  »«•»  *« 
«  didconftitutc  and  ordain  the  faid  William  Phillips  the  ^ffhi$exc* 
u  now  plaintiff,  executor  of  his  faid  will,  and  afterwards 
u  there  died  ;  after  the  death  of  which  faid  William  Phil- 
"  lips  the  teftator,    the  faid  William  Phillips  the  now 
"  plaintiff  took  upon  himfelf  the  burthen  and  execution 
<c  of  the  faid  will,  and  that  will  hath  proved  in  due  form  will  proved. 
4<  of  law,  to  wit>  at  Stanton  aforefaid,  and  for  that  reafon 
**  at  prefent  it  belongs  to  him  the  faid  William  Phi/lips  the 
**  now  plaintiff,  to  prefent  a  fit  perfon  to  the  faid  church 
€<  fo  vacant  [or  void]  :  Arid  the  faid  bifhop  and  John  Ba- 
"  row  do  unjuftly  hinder  him  the  faid  William  Phillips  the 
*«  now  plaintiff;  wherefore  the  fame  William  Phillips  the 
€C  now  plaintiff  faith  that  he  is  injured,  and  has  damage  to 
<c  the  value  of  fix  hundred  pounds :    And  therefore  he 
"  brings  fuit,  &c.    With  this,  that  the  faid  William  Phil- 
«  lips  thc  now  plaintiff  will  verify  that  the  faid  John  Hip-        T  yg2  1 
€€  pejley  is  ftill  living  and  in  full  life,  to  wit,  at  Stanton 
u  aforefaid,  in  the  county  aforefaid  j  and  that  thc  church  Ams  the  life  of 
D  d  2  "  of  thc  *-rintor  *"* 
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i:c:;i  :';.  :f     "  0f    S:.irJ:n9  otherwife    Star.tsr.   Fiiziv.irreK>    othcrwiSt 

Ufc"*  w"         44   J?::'..;:  I':jz\cr. \  it,    is  one  and  the  fame  church,  and 

44  :.jc  another  nor  diiTerent:    And  he  brings  here  into 

*4  court  the  letters  teitjmcnrary  of  the  fan!  William  Phil- 

i%  fys  the  icltator,  by  which  it  fufficicntly  appears  to  the 

"  Court  here,  that  he  the  faid  William  Phillips  the  now 

<c  plaintit7  is  executor  of  die  fa  Id  will,  and  has  admini- 

44  ilration  thereof,  i*?c. 

rr-.-I-r/"a  a*       "  And  ^c  ijid  ^'.Yvr/  bifoop  of  Salfiury,  and  Jkhi 

Berrviv  clerk,  by  ^sZvj  Carpenter  their  attorney,  come 

and  defend  the  force  and  injury  when,  £sV.     And  the 

faid  Tobi  Berrsw  faith,  that  he  is  parfon  inparfinee  of 

the  church  afore  faid  by  the  collation  of  the  faid  bifhopj 

and  the  faid  biQiop  and  Jchn  Berrsw  further  fay,  that 

the  faid  William  Phillips  the  executor  ought  not  to  have 

.?  w-    «  his  faid  action  againil  them ;  became  they  fav,  that  the 

on  y,  *sj  :h«   «  f  jj  church  of  &*jb  *:.•;,  c:herwife  &*«.';»  Fitzivarren, 

7*\cx  vx  months  •-«  r-     •      •  r-  •  ■»! 

tfxyiL?Frc    C4  otherwile  Star.tm  ritz^rtert,  was  vacant  [or  void  J  by 

fv.:e.&)  u^fc.  «i  the  death  of  the  faid  Th::::as  H'Mhlis  on  the  twentieth 
"  day  of  September  in  the  year  of  our  Lord  one  thoufand 
"  f:x  hundred  ninety  and  three,  and  remained  to  vacant 
"  until  the  twenty-third  day  of  April  in  the  year  of  out 
"  Lord  one  thoufand  fix  hundred  ninety  and  four,  on 
"  which  day  at  Suuitzn  zforefaid  the  faid  bithop,  becaufe 
44  that  at  that  time  fix  months  after  the  vacancy  for  avoid- 
Ci  ance]  of  the  fame  church  were  fully  elapfed  and  de- 
"  volved,  being  the  ordinary  of  that  place,  collated  the 
44  faid  John  Berrciv  clerk  to  that  church  then  being  va- 
44  cant,  as  it  was  lawful  for  him  :  And  this  they  are  ready 
c<  to  verify:  Wherefore  they  pray  judment  if  the  faid 
44  William  the  executor  cught  to  have  his  faid  action 

Re*::«  ;::^d*f  "  againft  them,  life.  And  the  faid  William  Phillips  the 
<c  executor  faith,  that  he,  notwithftantling  any  matters  be- 
M  fore  alleged,  ought  not  to  be  precluded  from  having  his 
**  faid  action,  becaufe  he  faith  that  well  and  true  it  is  that 
46  the  afore  faid  church  of  Stanton,  ether  wife  Sainton  Fitz~ 
"  warren,  otherwife  Stanton  Fitzher::ert3  by  the  death  of 
44  the  faid  Tlsotnas  Hctcbkis  on  the  Ciid  twentieth  day  of 
44  September  in  the  year  of  our  Lord  one  thoufand  fix  hun- 
*'  dred  ninety-three  abovefaid,  was  vacant  [or  void]  as  the 
44  faid  bifhop  and  John  Berrow  in  pleading  have  alleged : 
4C  But  the  fame  William  Phillips  the  executor  funher  faith, 
44  that  after  the  faid  twentieth  day  of  September  in  the 
44  year  of  our  Lord  one  thoufand  fix  hundred  ninety  and 
44  three  abovefaid,  and  before  the  faid  twenty-third  day  of 
44  April  in  the  year  of  our  Lord  one  thoufand  fix  hundred 
44  ninety  ::nd  four,  within  fix  months  after  the  death  of  the 
44  faid  Th:?nas  H:-uhkis%  to  wit,  on  the  fixtccnth  day  o£ 
44  QHLber  in  the  year  of  our  Lord  one  thoufand  fix  hundred 

"  ninety 
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*  ninety  and  three,  the  faid  William  Phillips  the  teftator,  tcr  by  writing 

4 c  by  his  writing  fealed  with  his  feal,  the  date  of  which  is  ^^Uj  re. 

4<  on  the  fame  fixteenth  day  of  Oclober  in  the  year  of  our  quefted  the 

4<  Lord  one  thoufand  fix  hundred  ninety  and  three,  at  ^^P  r°  admJt 

<«  Stanton  aforefaid,   in    the  county   aforefaid,   the   faid  fuJ£j.*"0,e" 

<c  bifhop  being  then  ordinary  of  the  faid  place*  of  Stanton^        r  ^.g^  1 

•«  otherwife  Stanton  Fitzwarren,  otherwife  Stanton  Fitz-        L  /    J  J 

4<  hcrbcrt%  prefented  one  John  Symes,  mafter  of  arts,  his 

44  clerk ;  and  then  and  there  requefted  the  faid  bifhop  to 

44  admit  and  inftitute  the  fame  John  Symes  to  the  church 

44  aforefaid  fo  vacant  by  the  death  of  the  faid   Thomas 

44  Hoichkis,  which  faid  John  Symes  the  faid  bi (hop  then  and 

44  there  altogether  refuJed  to  admit  and  inftitute  to  the 

44  faid  church,  at  the  aforefaid  prefentation  of  the  faid 

44  William  Phillips  the  teftator,  and  hindered  him  the  faid 

44  William  Phillips  the  teftator  from  prefenting :  And  this 

44  he  is  ready  to  verify:  Wherefore  he  prays  judgment 

44  and  damages  by  occafion  of  the  hinderance  [or  impedi- 

44  ment]  aforefaid,  and  alfo  a  writ  to  the  faid  bifhop  to 

c<  him  to  be  adjudged,  life. 

«  And  the  faid  bifhop  and  John  Berrow  fay,  that  well  jjg0£^f* 

44  and  true  it  is,  that  the  faid  William  Phillips  the  tefta-  taiion,\u7fcyf 

44  tor,  by  his  writing  fealed  with  his  feal,  did  prefent  the  Thit  J-  sy^cs 

«  faid  John  Symes,  as  the  fame  William  the  executor  hath  1™^™?^ 

44  above  in  his  replication  alleged  :  But  the  faid  bifhop  and  to  prepay  him- 

44  John  Berrow  further  fay,  that  afterwards,  and  within  fe,f  f«  «*■»»■•* 

44  fix  months  after  the  avoidance  [or  vacancy]  of  the  faid  .^"^  ncvM 

44  church,  to  wit,  on  the  faid  fixteenth  day  of  Oflober  in 

44  the  year  of  our  Lord  one  thoufand  fix  hundred  ninety 

44  and  three  abovefaid,  the  faid  John  Symes  at  Stanton 

44  aforefaid  brought  the  prefentatibn  aforefaid  to  the  faid 

44  bifhop,  and  required  the  faid  bifhop  to  give  the  faid 

44  John  Symes  a  few  days  to  prepare  himfelf  to  be  exa- 

44  mined  concerning  his  fufficiency  in  learning  to  have 

44  the  church  aforefaid ;  and  that  the  faid  bifhop  there-? 

44  upon,  at  the  requeft  of  the  faid  John  Symes,  then  and 

44  there  did  give  leave  to  the  faid  John  Symes  to  go  away, 

44  and  there  to  return  to  the  faid  bifhop  within  three 

*4  days  next  following,  to  be  examined  of  nis  fufficiency 

44  aforefaid,  which  faid  three  days  were  ended  long  before 

44  the  end  of  fix  months  after  the  vacancy  [or  avoidance] 

44  of  the  church  aforefaid  by  the  death  of  the  faid  TJjomas 

44  Hotchhis,  that  is  to  fay,  by  the  fpace  of  one  month,  to 

44  wit,  at  Stanton  aforefaid.     And  the  fqid  bifhop  and 

44  John  Berrow  further  fay,  that  he  the  fame  bifhop,  for 

44  the  faid  three  days  afterwards,  was  there  ready  to  exa- 

4<  mine  the  faid  John  Symes  concerning  his  fufficiency 

4<  aforefaid  ;  and  that  the  faid  John  Symes y  neither  within 

*'  the  faid  three  days,  nor  ever  afterwards,  did  return  o? 
P  d  3  «  off*; 
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K<  offer  himfclf  to  the  (aid  hi  (hop  to  be  examined  concent* 

"  ing  his  faid  fufiiciency  *,  by  which  the  faid  church  rc- 

"  mained  void  [or  vacant]  for  the  fpace  of  fix  months  and  « 

<c  upwards  after  the  aforefaid  vacancy  or  avoidance  by  the 

"  death  of  the  faid  Thomas  Hotchkis  ;  whereupon  the  faid 

"  bifliop  collated  the  faid  John  Berrow  to  the  faid  church 

"  fo  vacant  [or  void] ;  which  (aid  John  Berrow  was  ak 

**  terwards  inducted  into  the  fame  church  in  due  form  o£ 

"  law,  without  this,  that  the  faid  bifhop  Altogether  rc- 

%  "  fufed  to  admit  and  inftitute  the  faid  John  Symts  to  the 

"  church  aforefaid  at  the  prefentation  of  the  faid  William 

\  764 1       "  Phillips  the  teftator,  as  the  faid  William  Phillips  the  ex-. 

Trmrfu  tiii  re-  M  ecutor  hath  above  alleged :  And  this  they  are  ready  to 

fufal  to  admit     "  verify :  Wherefore  they  pray  judgment,  and  that  the 

J.  Symet.         ««  faid  William  the  executor  from  his  faid  a&ion  be  pro* 

"  eluded,  fcfr. 
SurTrjoinderand      "  And  the  faid  William  Phillips  the  executor,  as  before 
iffue  uiH>n  the     "  faith,  That  the  faid  bifhop  hath  altogether  refuted  to 
tiaveife.  <«  admit  and  jnftimtc  fa  f^a  j^  gymes  to  the  church 

"  aforefaid,  at  the  prefentation  of  the  faid  William  PfriU 
«  lips  the  teftator,  as  the  faid  William  Phillips  the  executor 
"  hath  above  in  his  replication  thereupon  alleged :  And 
"  they  pray  that  this  may  be  inquired  of  by  the  country : 
"  And  die  (aid  bifliop  and  John  Berrow  likewife,  tsfc. 

"  Therefore  the  (her  iff  is  commanded,  that  fce  caufe  to 
"  come  here  in  three  weeks  from  the  day  of  the  Holy  Tri* 
cc  nity,  twelve,  &e.%  by  whom,  &c.%  and  who  neither,  &c^ 
«*  to  recognize,  (SV.,  becaufe  as  well,  &c.  At  which  day 
"  the  parties  come  here,  tsV.  And  the  (heriff  hath  not 
Continuances  by  "  returned  the  writ :  Therefore,  as  before,  the  {heriff  is 
Don  mif.  bievr.  «  commanded,  that  he  caufe  to  come  here  in  three  weeks 
"  from  the  day  of  St.  Michael,  twelve,  feV.,  to  recognise 
"  in  form  aforefaid,  {5V.  At  which  day  the  parties  come 
"  here,  teV.,  and  the  (heriff  hath  not  returned  the  writ: 
44  Therefore,  as  before,  the  (heriff  is  commanded,  that  he 
"  caufe  to  ccme  here  in  eight  days  from  the  day  of  the 
"  Purification  of  the  Bleffed  Mary,  twelve,  fcV.,  to  rc- 
"  cognize  in  form  aforefaid,  £5V.  At  which  day  the  jury 
"  between  the  faid  parties  of  the  aforefaid  plea  was  re- 
"  fpitcd  thereon  between  them  here  until  this  day,  to  wit, 
"  in  fifteen  days  from  the  day  of  Eajler  then  next  follow- 
16  ing,  unlcfs  the  juftices  of  our  lord  die  king  appointed  to 
"  take  the  affixes  in  the  county  aforefaid,  by  the  form  of 
"  the  iLuute,  &c,  firft  come  on  Saturday  the  eleventh  day 
€1  of  March  paft,  at  New  Sarum  in  the  county  aforefaid* 
"  and  now  here  at  this  day  comes  the  faid  William  by  his 
"  faid  attorney,  and  the  faid  juftices  appointed  to  take  a£» 
<c  fizes,  before,  toV.,  have  fent  here  their  record  in  thefe 
"  words,  to  wit,  Afterwards  at  the  day  and  place  within 

44  contained, 
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«*  contained,  before  Sir  Thomas  Rokcby,  Knt.  one  of  the  Return  of  ;he 
c<  jufticesof  our  lord  the  king  appointed  to  hold  pleas  be-  pjftca# 
c<  fore  the  king  himfelf,  and  Sir  John  Powell,  Knt.  one  of 
"  the  j uft ices  of  the  faid  lord  the  king  of  the  bench,  juf- 
"  tices  of  the  faid  lord  the  king,  appointed  to  take  affizes 
€<  in  the  county  of  Wilts,  by  form  of  the  ftatute,  £rV.f 
€<  came  as  well  the  within -named  William  Phillips,  Gent. 
w  executor  of  the  laft  will  and  teftament  of  William  Phil- 
"  lips,  Gent,  his  father  lately  deceafed,  as  the  within- 
<c  named    Gilbert    Bifliop  of  Sali/bury,  and  John  B err 010 
€€  clerk,  by  their  attornies  within  mentioned :  And  the  Find  that  the 
"  jurors  of  the  jury,  whereof  mention  is  within  made,  J^f  nrcfunffhg° 
c<  being  fummoncd,  likewife  came,  who  being  elecled,  JiaTnt'.ff^pre-6 
<c  tried,  and  fworn  to  fpeak  the  truth  of  the  within  con-  fcntation;  and 
««  tents,  upon  their  oath,  fay,  that  the  faid  Gilbert  Bifliop  [fc ^^bi fto". 
"  of  SaJjftury,  altogether  refufed  to  admit  and  inilitute  coUa£ion,and 
cc  the  within-named  John  Sytnes  to  the  church  within  the  yearly  value 
w  mentioned  on  prefentation  of  the  faid  William  Phillips  I2oU 
<c  the  teftator,  as  the  faid  William  Phillips  the  executor 
<c  hath  within  thereupon  in  his  replication  alleged.     And        [  765  ] 
cc  the  faid  jurors  upon  their  oath  further  fay,  that  the 
"  church  aforefaid  is  full  of  the  faid  John  Berrow  by  the 
<c  collation  of  the  faid  Gilbert  Bifhop  of  Salt/bury,  as  is  by 
u  him  within  alleged,  and  that  the  church  aforefaid  isr 
**  and  from  the  time  in  which,  fcfr.,  was  of  the  yearly 
"  value  of  one  hundred  and  twenty  pounds  in  all  iffues 
"  beyond  reprifals :  And  the  jurors  aforefaid  affefs  the  da* 
<c  mages  of  the  faid  William  Phillips  the  executor,  for  his 
"  cofts  and  charges  by  him  concerning  his  fuit  in  this  be* 
"  half  applied,  to  forty  (hillings  5  therefore  no  refpe£l  be* 
"  ipg  had  to  the  beforefaid  forty  fhillings  of  the  damages, 
<c  colts,  and  charges  aforefaid,  aflefled  by  the  faid  jury  by 
"  occafion  of  the  hinderance  aforefaid,  Decaufe  fuch  da- 
cc  mages  by  the  law  of  the  larjd  are  in  nowife  in  this  cafe 
"  to  be  adjudged ;  it  is  confidered  that  the  laid  William  judgment  and 
4<  Phillips  the  executor  do  recover  againft  the  faid  Bifliop  awarding  a  writ 
«  of  Sali/bury  and  John  Berrav>%  his  prefentation  to  the  toU*  oU*op- 
<€  church  aforefaid,  and  his  damages  to  the  value  of  that 
u  church  for  the  half  of  one  year,  which  amounts  to  fixty- 
"  pounds,  by  the  jury  aforefaid  in  form  aforefaid  aflefled ; 
<(  and  let  him  have  a  writ  to  the  Archbifliop  of  Canter- 
<c  bury,  Primate  of  all  England,  and  Metropolitan  of  that 
•«  place,  for  that  the  faid  Bifliop  of  Sali/bury  is  a  party, 
c<  Wc,  becaufe  the  faid  John  Berrow  is  admitted  and  in* 
"  ftituted  to  the  fame  church  at  the  collation  of  the  faid 
"  Bifliop  of  Sali/bury,  and  is  indu&ed  in  the  fame,  to  re- 
**  move  the  faid  John  Berrow  from  the  faid  church,  and 
"  that  he  may  admit  a  fit  perfon  to  the  faid  church  at  the 
"  prefentation  of  the  faid  William  Phillips  the  executor ; 
S d  4  "and 
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<c  and  the  afore  faid  Bifhop  of  Sals/bury  and  John Berrrt* 
in  mercy,  £5*r.     Afterwards,  to  wit,  on  Monday  next 
44  after  three  weeks  from  the  day  of  St.  Michael  in  this 
44  fame  term,  before  our  lord  the  king  at  Weftminfler¥ 
"  come  the  aforefaid  bifliop  and  John  Berrotu  by  Adrian 
44  AW*-  their  attorney,  and  fay,  that  in  the  record  and 
44  proceedings  aforefaid,  and  alfo  in  the  giving  of  the  judg- 
44  ment  aforefaid,  there  is  manifeft  error,  in  this,  to  wit, 
44  that  by  the  record  aforefaid  it  appears  that  the  faid  judg- 
•4  ment  given  in  form  aforefaid  was  given  for  the  faid 
44  William  Phillips  again  ft  the  faid  bifhop  and  John  Bcr- 
44  rw,  where  by  the  law  of  the  land  of  this  kingdom  of 
44  England^  that  judgment  ought  to  have  been  given  for 
44  the  faid  bifhop  and  John  Berrow  againft  the  fame  Wsl- 
4t  Ham  Phillips^  therefore  in  that  there  is  manifeft  error : 
44  There  is  alfo  error  in  this,  to  wit,  that  the  record  afore- 
44  faid  before  the  lord  the  king  now  here  fent  is  defe&ive 
44  in  this,  to  wit,  that  the  original  writ,  and  the  return  of 
44  the  fame  between  the  parties  aforefaid  in  the  plea  afore- 
44  Lid,  are  totally  omitted  out  of  the  faid  record,  and  yet 
44  remain  in  the  cuftody  of  the  keeper  of  the  writs  of  the 
44  lord  the  now  king  of  the  bench,  not  certified  to  the  fame 
44  lord  the  king.     And  the  fame  bifhop  and  John  Berrow 
44  pray  a  writ  of  the  faid  lord  the  now  king  to  be  directed 
4t  to  tne  keeper  of  the  writs  of  our  faid  lord  the  now  king,. 
44  of  the  bench  aforefaid,  to  certify  the  writ  aforefaid,  to-. 
44  gether  witli  the  return  of  the  fame  writ  to  the  faid  lord 
44  the  king :  And  it  is  granted  to  them,  fcrV.,  whereby  it 
4t  is  given  in  charge  to  William  Tkurjby%  Efq.  keeper  of 
44  the  writs  of  our  lord  the  king  of  the  bench  aforefaid, 
44  that  having  fe arched  for  the  original  writs  in  the  county 
44  of  Wilts*  of  1  he  term  of  the  Holy  Trinity  in  the  eighth 
44  year  of  the  reign  of  our  faid  lord  the  now  king,  being 
44  in  his  cuftody  of  record,  he  may  fend  what  he  {hall  find 
"  in  the  fame  concerning  the  aforefaid  writ,  together 
44  with  the  whole  return  of  the  fame  writ,  as  fully  and 
44  entirely  as  they  remain  in  his  cuftody,  to  the  lord  the 
44  king,  without  delay,  wherefoever,  EsV.,  together  with. 
44  the  writ  of  the  faid  lord  the  king,  to  himfelf  thereupon 
44  dire^icd,  tsr.     Which  faid  keeper  of  writs,  by  virtue  of 
Vl  that  writ  to  him  thereupon  directed,  hath  certified  to 
iC  the  fame  lord  the  king,  that  having  fearched  all  the  ori- 
44  ginal  writs  cf  his  county  of  Wilts9  of  the  faid  term  of 
44  the  Hzly  Trinity  in  the  eighth  year  of  his  reign,  in  his 
44  cultody  filed  of  record,  he  hath  a  certain  original  writ 
44  between  the  parties  aforefaid  of  the  plea  aforefaid  in 
44  his  cuftody  filed  of  the  fame  term,  the  tenor  of  which 
44  faid  writ,  together  with  the  return  of  the  fame,  fol- 
lowcth  in  thefc  words :  William  the  Third,  by  the  grace 

44  of 
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€C  of  GOD,  of  England,  Scotland,  France,  and  Ireland 
44  King,  Defender  of  the  Faith,  &c.  To  the  fheriff  of 
44  Wilts,  greeting:  Command  Gilbert  Bifhop  of  Salif- 
44  buryy  and  John  Berrow  clerk,  that  juftly  and  without 
4C  delay,  they  permit  William  Phillips,  executor  of  the  will 
<c  of  William  Phillips  his  father  lately  deceafed,  to  prcfent 
44  a  fit  perfon  to  the  church  of  Stanton,  which  is  vacant  [or 
u  void],  and  belongs  to  his  gift,  as  he  faith,  and  whereof 
44  he  complains  that  the  faid  bifhop  and  John  do  unjullly 
<4  hinder  him  :  And  unlefs  they  fhall  fo  do,  and  the  faid 
44  executor  fhall  make  you  fecure  of  profecuting  his  claim, 
4<  then  fummon  by  good  fummoners  the  aforefaid  bifhop 
44  and  John,  that  they  be  before  our  jufticcs  at  Wejlminjler, 
44  from  the  day  of  the  Holy  Trinity  in  fifteen  days,  to  (hew 
44  wherefore  they  have  not  fo  done.  And  have  you  there 
44  the  fummoners  and  this  writ.  Witnefs,  Thomas  Arch* 
44  bifhop  of  Canterbury,  and  the  reft  of  the  keepers  and 
C4.  juftices  of  the  realm  at  Wejlminjter,  the  twenty-eighth 
44  day  of  May  in  the  eighth  year  of  our  reign.  Hale. 
41  Effoin  for  the  bifhop  adjourned  until  three  weeks  from 
4C  the  day  of  Saint  Michael ;  the  fame  day  for  the  clerk 
44  of  eflbin  for  the  clerk  adjourned  until  the  morrow  of 
44  Saint  Martin;  the  fame  day  for  the  biihop  William 
44  HalL  Pledges  of  profecuting,  John  Doe  and  Richard 
44  Roe ;  fummoners,  Thomas  Eyre,  Jofeph  Ruffel,  Edward 
44  Somner,  Efq.  fheriff ;  which  (aid  writ  of  certiorari,  toge- 
44  ther  with  the  return  thereof,  is  affiled  amongft  the  re- 
<c  cords  without  day  of  that  term  :  And  upon  this  the  faid 
44  William  Phillips,  by  Jofeph  Sherwood  his  attorney,  like- 
U  wife  comes  forthwith  here  in  court:  And  thereupon 
44  the  faid  bifhop  and  John  Berrow  (as  before)  fay,  that  in 
44  the  record  and  proceedings  aforefaid,  and  alfo  in  the 
44  giving  of  the  judgment  aforefaid,  there  is  manifeft  er- 
c<  ror,  alleging  the  errors  aforefaid  by  them  in  form  afore- 
44  faid  above  alleged,  and  pray  that  the  judgment  afore-  I"  jfij  1 
44  faid,  for  the  aforefaid  and  other  errors  being  in  tile  re-  '    * 

44  cord  and  proceedings  aforefaid,  may  be  reverfed,  annul- 
44  led,  and  altogether  deemed  as  none ;  and  that  they  be 
44  reftored  to  all  things  which  by  occafion  of  the  judg- 
44  ment  aforefaid  they  have  loft ;  and  that  the  Court  of 
44  the  faid  lord  the  king  now  here  proceed  to  the  examin- 
44  at  ion  as  well  of  the  record  and  proceedings  aforefaid,  as 
44  of  the  faid  matters  above  afligned  for  error,  and  that  the 
44  faid  William  do  rejoin  to  the  errors  aforefaid :  Upon 
41  which  the  fame  William  Phillips  faith,  that  there  is  no 
44  error  either  in  the  record  and  proceedings  aforefaid,  or 
"  in  the  giving  of  the  judgment:  And  in  like  manner  Jlu,*Jent *f" 
44  prayeth  that  the  Court  of  the  faid  lord  the  king  now  rmc  ' 
V  here  do  proceed  to  the  examination  as  well  of  tfce  rc- 

44  cord 
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M  cord  and  proceedings  aforefaid,  as  of  the  faid  matters 
"  above  affigned  for  error ;  and  that  the  faid  judgment  in 
"  all  things  be  affirmed :  But  becaufe  the  Court  of  the 
"  faid  lord  the  king  now  here  are  not  yet  adrifed  of  ghr- 
"  ing  their  judgment  of  and  concerning  the  premifes,  day 
"  is  thereupon  given  to  the  parties  aforefaid,  before  the 
"  lord  the  king,  until 

wherefoever,  &V. 
"  of  hearing  their  judgment  thereupon,  for  that  the  Court 
"  of  the  faid  lord  the  king  now  here  thereof  are  not  yet/ 


Pleas  before  our  Lady  the  £>ucen  at  Weftmin- 
fter,  of  the  Term  of  St.  Michael  in  the 
Third  Tear  of  the  Reign  of  our  Lady  Anne, 
now  Stycen  ^England,  fefr.    Roll  144* 

Goddard  againfi  Smith  and  another. 

Siik.ii.  6Mod.  Middlefexy  «  |jE  it  remembered,  That  heretofore,  that 

56.  Holt  497.    "  nit y  laft  pad,  before  our  lady  the  queen  at  Wcftminfter9 

S.C.  «  czmeRichord  Goddard  by  Henry  Wright  his  zttomcj9mA 

44  brought  into  thc  Court  of  our  faid  lady  the  queen  then 

44  there  his  certain  bill  againfi  Richard  Smith  and  Chrijlo- 

44  pher  Pre/Ion  in  the  cuftody  of  the  marfhal,  &Tc.  of  a 

44  pica  of  trefpafs  upon  the  cafe  5  and  there  are  pledges 

44  of  profecuting,  namely,  John  Doe  and  Richard  Roes 

44  which  faid  bill  foiloweth  in  thefe  words,  that  is  to  fay, 

44  Middle/ex,  to  wit,  Richard  Goddard  complains  of  Richard 

[  768  ]        "  Smith  and  Chrifiopher  Prefton   in  the  cuftody  of   the 

44  marfhal  of  the  Marjhalfea  of  out  lady  the  queen,  be- 

Dcciaration  in     "  fore  the  queen  herfelf  being*  for  that,  to  wit,  That 

c>fe  on  confpi  •    cc  whereas  the  faid  Richard  Goddard  is  a  good,  true,  faith- 

j£? mar.ciou$     "  ful,  peaceable,  and  honeft  fubjtft,  and  liege  maa  of 

indiaracm  of     "  our  lady  the  now  queen,  and  was  of  a  good  name,  fame, 

Irfhewas*^* "•  **  rePutati°n»    converfation,   behaviour,   and  condition, 

juiucuT1  **"      "  an(*  as  a  good,  true,  faithful,  peaceable,  and  honeft 

44  liege  man  and  fubjeft  of  the  faid  lady  the  now  queen, 

44  being  without  any  fcandal,  imputation,  or  reproach, 

44  and  hath  not  behaved  or  demeaned  himfelf  at  any  time 

44  from  the  time  of  his  nativity  hitherto  as  a  barretor  or 

44  difturber  of  the  peace  of  the  faid  lady  the  queen,  nor 

"  was  in  fufpicion  of  the  like  crime  amongft  his  neigh* 

44  hours 
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4  c  bours  and  other  fubje&s  of  the  faid  lady  the  queen  to 
44  whom  the  (aid  Richard  G odder d  was  known,  and   by 
44  reafon  of  his  honed  and  quiet  converfation  aforefaid 
44  for  the  whole  time  aforefaid,  lawfully  and  honeftly 
44  gained  and  acquired  great  credit  and  efteem,  and  alfo 
44  divers  great  gains  and  profits  from  his  neighbours  and 
44  other  uibje&s  of  our  laid  lady  the  queen,  with  whom 
44  the  faid  Richard  Goddard  had  commerce  for  the  fup- 
<(  port  of  himfelf  and  his  family :  Nevertheless  the  faid 
€(  Richard  Smith  and  Cbrifiopher,  not  ignorant  of  the  pre- 
44  mifes,  but  contriving  and  malicioufly  intending  not 
44  only  to  deprive  him  the  faid  Richard  Goddard  of  his 
44  good  name,  fame,  and  efteem  aforefaid,  but  alfo  to 
44  bring  him  the  faid  Richard  Goddard  into  ignominy  and 
44  public  difgrace,  that  by  reafon  thereof  the  fubje&s  of 
44  the  (aid  lady  the  queen  might  withdraw  themfelves 
«  from  the  fellowftiip  of  him  the  faid  Richard  Goddard9 
44  and  might  altogether  cqafe  and  defift  from  dealing  and 
44  having  commerce  with  him  in  any  manner,  on  the 
44  thirteenth  day  of  September  in  the  firft  year  of  the  reign 
44  of  the  faid  lady  Anne,  now  queen  of  England,   feV. 
44  at  the  parifli  of  St.  James  CUrketnvell  in  the  county 
44  aforefaid,  then  and  there  having  had  a  confpiracy  be- 
44  tween  themfelves  falfely  and  malicioufly  to  caufe  the 
44  faid  Richard  Goddard  to  be  iiKU&ed  as  a  barretor  and 
44  public  difturber  of  the  peace  of  the  faid  lady  the  queen, 
44  without  any  caufe  or  colour  of  fuch  crime  being  com- 
44  mitted  by  l>im  the  faid  Richard  Goddard,  they  the  fame 
44  kl  Smith  and  Chriftopher  at  the  parifli  aforefaid  in  the 
44  county  aforefaid,  in  profception  and  execution  of  their 
44  malicious  intention  and  confjpiracy  aforefaid,   at  the 
44  general  quarter  feflions  of  thd  peace  of  our  lady  the 
44  queen  held  for  tfce  counjty  of  MiddUfex  at  Hick/s  Hall  indiament  at 
cc  in  St.  john^ftreet  in  the  county  aforefaid,  before  John  Hicks'a Hall. 
44  Btnmt,  Heprj  Hartley,  and  Jofepb  Offley,  Efquires,  and 
44  other  their  feljow  juftices  or  the  laid  lady  the  queen, 
44  appointed  to  keep  the  peace  in  the  county  aforefaid, 
44  and  ahfo  to  hear  and  determine  divers  felonies,  tref- 
44  pafles,  contempts,  and  mifdemeanors  in  the  fame  coun- 
44  ty  committed,  falfely  and  malicioufly  caufed  and  pro- 
44  cured  the  faid  Richard  Goddard,  with  intent  to  defame 
44  the  fame  Richard  Goddard,  without  any  lawful- or  true 
44  caufe,  to  be  indi&ed  by  the  name  of  Richard  Goddard,       |"  jfa  1 
44  late  of  the  parifli  of  St.  James  CUrkcnwell  in  the  countv       L 
44  pf  Middlesex,  yeoman,  for  that  the  fame  Richard  God- 
44  dard,  on  the  firft  day  of  January  in  the   firft  year 
44  abovefaid,  and  divers  other  days  and  times  as  well 
44  before  as  afterwards,   at  the  parifli  aforefaid  in  the 
«  county  aforefaid,  had  been  and  then  was  a  common 

44  barretor, 
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u  barretor,  and  a  common,  daily,  and  public  difturber  of 
44  the  peace  of  the  faid  lady  the  now  queen,  and  alfo  a 
44  common  and  turbulent  flanderer  and  fower  of  quarrels 
44  and  difcords  amongft  his  quiet  and  honeft  neighbours, 
"  fo  that  he  moved,  procured,  and  ftirrcd  up  di? ers  con- 
44  tentions  and  controverfies,  and  alfo  brawlings,  quarrels, 
"  and  fights,  at  the  parifh  aforefaid  in  the  county  afore- 
44  faid,  and  elfewhere  in  the  faid  county  of  Middlefex% 
"  amongft  divers  liege  fubje&s  of  the  faid  lady  the  queen, 
•4  to  the  great  difturbance  of  the  peace  of  the  faid  lady 
<(  the  now  queen,  to  the  evil  example  of  all  others  in  the 
<(  like  cafe  offending,  and  againft  the  peace  of  the  faid 
"  lady  the  now  queen,  her  crown  and  dignity,  £sV.  and 
"  did  falfely  and  maKcioufly  profecute  and  caufe  to  be 
"  profecuted  die  faid  indictment  againft  the  faid  Richard 
"  Goddard,  until  the  faid  lady  the  now  queen  caufed  that 
€C  indi£lment  afterwards  for  certain  reafons  to  come  to 
Kemovedbycer-  "  be  determined  before  her:  And  the  flieriff  of  the 
cionri.  cc  COunty  aforefaid  was  commanded  that  he  (hould  not 

44  omit,  £sV.  but  caufe  him  to  come  and  anfwer,  btc. 
44  And  he  the  faid  Richard  Goddard  afterwards,  to  wit, 
"  in  the  term  of  St.  Michael  in  the  fecond  year  of  the 
"  reign  of  the  faid  lady  the  now  queen,  in  the  Court  of 
"  our  lady  the  queen,  before  the  queen  herfelf,  the  fame 
<€  Court  being  at  Weftminfler,  was  according  to  the  law 
44  and  cuftom  of  this  kingdom  of  England  in  a  due  and 
DifcharEed  "  lawful  manner  thereof  difcharged.  By  pretence  of 
"  which  faid  premifes  againft  him  the  faid  Richard  God- 
"  dard,  by  the  faid  Richard  Smith  and  Cbriftopher  Pre/Ion 
*c  in  form  aforefaid  publUhed,  done,  exhibited,  and  profe- 
44  cuted,  the  fame  Richard  Goddard  is  not  only  very  much 
"  hurt  and  injured  in  his  good  name,  fame,  credit,  and 
44  reputation  aforefaid,  and  difquieted  and  weakened  in 
44  his  body,  but  was  alfo  forced  to  expend  and  lay  out 
44  divers  large  fums  of  money  in  and  about  acquitting  and 
44  diicharging  himfelf  of  the  faid  indiftment,and  defend- 
44  ing  his  innocence,  to  the  very  great  difcredit  and  extreme 
44  impoverifliment  of  him  the  faid  Richard  Goddard%  and 
44  to  the  damage  of  the  faid  Richard  Goddard  of  twenty 
44  pounds :  And  thereupon  he  brings  fuit,  &c. 

44  And  now  at  this  day,  to  wit,  Monday  next  after 
4i  three  weeks  from  the  day  of  St.  Michael  in  this  fame 
46  term,  till  which  day  the  laid  Richard  Smith  and  Chrif* 
46  topher  had  leave  to  imparle  to  the  faid  bill,  and  then  to 
44  anfwer,  EsV.  before  our  lady  the  queen  at  Weflminfter 
44  comes  as  well  the  faid  Richard  by  his  faid  attorney,  as 
44  the  faid  Richard  Smith  and  Chri/lopher  by  Edmund 
44  Butler  their  attorney :  And  the  faid  Richard  and  Chrif- 
41  topher  defend  the  force  and  injury,  when,  fcV.  and  fay 

"  that 
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*c  that  they  are  in  no  manner  guilty  of  the  premifes  above 
44  laid  to  their  charge,  as  the  laid  Richard  Goddard  above 
"  complains  againft  them :  And  of  this  they  put  them- 
44  felves  upon  the  country ;  and  the  faid  Richard  Goddard 
44  like  wife,  tstc.  Therefore  let  a  jury  come  thereupon 
44  before  our  lady  the  queen  at  Wejlminftery  on  Monday 
44  next  after  the  morrow  of  All  Souls,  and  who  neither, 
44  &c.  to  recognize,  &c.  becaufe  as  well,  &c.  The  fame 
44  day  is  given  to  the  parties  aforefaid  there,"  &c. 


Pleas  before  our  Lady  the  S(ueen  at  Weftmin* 
fter,  of  the   Term  of  the  Holy  Trinity  in 

•  the  Third  Tear  of  the  Reign  of  the  Lady 
Anne,  now  S^ueen  of  England,  %fr.      Roll 

211. 

Tenant  againft  Gouldwin* 
[3  Ld.  Raym.  Entries  485.  S.  C] 

Middle/ex,  "  n  E  it  remembered,  That  heretofore,  that  saik.  21, 36a 

to  wit,    4<  °  is  to  fay,  in  the  term  of  Eajler  laft  pad,  6  Mod.  311. 
"  before  our  lady  the  queen  at  Wejminfter,  came  Robert  Holt  *°°*  *  c# 
44  Tenant  by  John  Rice  his  attorney,  and  brought  into  the 
44  court  of  our  faid  lady  the  queen  then  there  his  certain 
44  bill  againft  Luke  Gouldwin,  in  cuftody  of  the  mar  dial*, 
44  l*fc9  of  a  plea  of  trefpafs  upon  the  cafe ;  and  there  are 
44  pledges  of  profecuting,  namely,  John  Doe  and  Richard 
"  Roe  ;  which  faid  bill  followeth  in  thefe  words*  that  is  Caft  for  not  fe- 
«  to  fay,  Middle/ex,  to  wit,  Robert  Tenant  complains  of  {^'^'SEi. 
44  Luke  Gouldwin  in  the  cuftody  of -the  marfhal  of  the  by  the  plaintiff 
44  Marjhalfea  of  our  lady  the  queen,  before  the  queen  her-  w"  p*j«dice<k 
44  fclf  being,  for  that,  to  wit,  That  whereas  he  the  fard 
44  Robert,  on  the  firft  day  of  Oclober  in  the  firft  year  of 
cc  our  lady  Anne,  now  queen  of  England,  feV.,  and  from 
"  thence  always  hitherto  was  poflefled  and  ftill  is  poflefied 
44  of  one  mefluage,  fituate,  lying,  and  being  in  Frith- 
44  Jlreet  in  the  parifli  of  St.  Anne  within  the  liberty  of 
44  Wejlminjler  in  the  faid  county  of  Middle/ex,  for  a  cer- 
44  tain  term  of  years  not  yet  ended,  and  uied  to  lay  and 
44  keep  in  his  cellar,  parcel  of  his  mefluage  aforefaid,  good 
44  ftores  of  coals  and  ale  for  the  ufe  of  his  family,  and  alfo 
44  to  be  fold  and  merchandized  to  divers  perfons  who 
44  were  wont  to   buy  that  commodity  in  his  meiTuage 
44  aforefaid,  to  die  great  profit  and  advantage  of  him  tl>e 

"faid 


77°  $  JWeaWng*  to  tfce  Cdfeft 

cc  (aid  Robert,  which  (aid  cellar  lies  contiguous,  and  for 

44  all  the  time  aforefaid  did  lie  contiguous  to  a  mefluage 

f  77 1  1        "of  the  faid  Z.I/&  in  the  parifh  aforefaid,  and  ufed  to  be 

Averment  of      "  fcpanrted  and  fenced  from  a  privy-houfe,  parcel  of  the 

the  uCige.  "  aforefaid  mefluage  of  the  faid  Luke,  by  a  thick  and  dole 

44  wall  which  belongeth  to  the  (aid  mefluage  of  the  faid 

"  Luke,  and  of  right  ought  to  have  been  repaired  by  the 

Bleach.  "  **"*      *'  ***  t'ic  wkoJc  **mc  «fow&id :  Neverthelcis 

44  the  faid  Luke  not  being  ignorant  of  the  premifes,  but 
44  contriving  and  fraudulently  intending  him  the  faid  2b- 
"  bert  in  this  behalf  unjuftly  to  aggrieve,  and  wholly  to 
44  deprive  him  the  faid  Robert  of  the  ufe  and  advantage  of 
"  the  cellar  of  his  mefluage  aforefaid,  and  to  hinder  him 
"  of  the  profit  of  his  commerce  aforefaid,  on  the  fame 
"  firft  day  of  OBober  in  the  above-faid  year  of  the  reign  of 
"  the  faid  lady  the  queen,  and  from  thence  always  hitherto, 
"  fo  negligently  kept  and  repaired  the  faid  wall,  although 
44  often  requefted  to  repair  the  fame,  to  wit,  by  the  faid 
"  Robert,  on  the  fame  firft  day  of  ORober  in  the  parifh 
"  aforefaid,  that  for  want  of  due  care  and  reparation  of 
"  the  fame  wall,  the  filthinefTes  and  nafty  things  of  the 
<c  faid  privy-houfe  flowed  out  of  the  fame  privy-houfe  by 
"  the  decayed  parts  and  breaches  of  the  wall  aforefaid  into 
"  the  cellar  aforefaid  of  the  fame  Robert,  and  overflowed 
44  the  fame  cellar,  to  wit,  in  the  parifh  aforefaid,  for  the 
44  whole  time  aforefaid ;  whereby  the  fame  Robert  loft  the 
44  ufe  of  his  cellar,  and  the  profit  of  his  commerce  afore- 
Plaintiff  fanni-  "  faid,  for  all  the  time  aforefaid :  Wherefore  the  fame 
ficd-  "  Robert  faith,  that  he  is  injured  and  hath  damage  to  the 

"  value  of  one  hundred  pounds :  And  thereupon  he  brings 
44  fuit,  t5V.  And  now  at  this  day,  to  wit,  Friday  next 
44  aftet  the  morrow  of  the  Holy  Trinity  in  this  fame  term, 
44  until  which  day  the  faid  Luke  had  leave  to  imparle  to 
44  the  faid  bill,  and  then  to  anfwer,  Wr.  before  our  lady 
44  the  queen  at  Wefimvdler  comes  the  aforefaid  Robert  by 
44  his  faid  attorney,  and  prays  that  the  faid  Luke  may  an- 
44  fwer  to  the  declaration  :  And  the  faid  Luke>  although 
44  on  the  fame  day  folemnly  required,  doth  not  come  nor 
44  fay  any  tiling  in  bar  or  preclusion  of  the  aforefaid  action 
Ju^mentby  nil  44  of  the  faid  Robert  ,•  whereby  the  fame  Robert  remains 
*****  44  againft  him  thereupon  undefended ,  for  which  reafon 

44  the  faid  Robert  ought  to  recover  his  damages  againft  the 
"  faid  Luke :  But  becaufe  it  is  not  known  by  the  Court  of 
44  the  faid  lady  the  queen  now  here  before  trie  queen  her-' 
44  felf,  what  damages  the  faid  Robert  hath  fuftained  by 
44  occafion  of  the  premifes  in  this  behalf:  Therefore  the 
44  fheriff  is  commanded,  that  he,  by  the  oath  of  twelve 
44  honed  and  legal  men  of  his  bailiwick,  do  diligently  in- 
44  quire  what  damages  the  faid  Robert  hath  fuftained,  as 
4  ".well 
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««  well  by  occafion  of  the  premifes,  a»  for  his  cods  and 
"  charges  by  him  about  his  fuit  .in  this  behalf  applied  ; 
"  and  that  he  fend  the  htqttifition  which  he  (hall  take 
**  thereon  to  ottr  lady  the  queen  at  Weftminjler  on  Monday 
€C  next  after  three  weeks  from  the  day  of  St.  Michael,  un- 
"  der  his  feal  and  the  feals  of  thofe  by  the  oath  of  whom 
•«  he  (hall  take  the  faid  inquifition,  together  with  the  writ 
"  of  our  lady  the  queen  to  him  for  that  purpofe  dire&ed  : 
"  The  fame  day  is  gi? en  to  the  did  Robert  there,"  &V. 


Pleas  before  out  Lady  the  Styeen  at  Weftmin-      [  772  ] 
fter,  of  the  Term  of  St.  Hilary  in  the  Third 
Year  of  the  Reign  of  our  Lady  Anne,  now 
%ueen  c/*  England,  &c.     Roll  102. 

Brook  againft  Huftlen 

England,  n  fXlJ'R  lady  the  queen  hath  font  to  her  trufty  Stlk.  5^  fc«£ 
to  wit,  «  W     and   Wdl-beloftd  Sir  Thomas   Trevor,  A.Qt?6.s.c. 
«  Knt.,  her  Chief  Juftice  of  the  Bench,  her  writ  clofed  in 
"  thefe  words,  to  wit,  Anne,  by  the  grace  of  GOD,  of 
"  England,  Scotland,  France,  2nd  Ireland  Queen,  Defender 
«  of  the  Faith,  £**.    To  her  fin&r  and  well -beloved  Sir 
«  Thomas  Trevor,  Knt.,  her  Chief  Juftice  of  the  Bench, 
"  greeting :  For  as  much  as  in  the  record  and  proceed-* 
M  ings,  and  alfo  in  the  giving  of  judgment  of  the  plaint 
«  which  was  in  our  court  before  yon  and  your  brethren, 
•c  our  jufticesof  the  Bench,  by  our  writ  between  Sir 
«•  William   HuJUer,  Sir  Richard  OJbaldejlon,  Knts.,   and 
«  William  OJbaldeJlon,  Efq.,  and  Thomas  Brook  late  of  Over- 
<€  floBon  in  the  county  of  Tork,  yeoman,  of  a  debt  of  fe- 
"  venty  and  nine  (hillings  and  eleven  pence,  which  the 
u  fame  William,  Richard,  and  William  demand  of  the  faid 
"  Thomas,  as  it  is  faid,  manifeft  error  hath  intervened,  to 
<c  the  great  damage  of  the  fame  Thomas,  as  we  are  in- 
'•  formed  by  his  complaint ;  We  willing  that  the  error, 
"  if  any  was,  be  duly  amended,  and  that  full  and  fpeedy 
"  juftice  be  done  to  the  parties  aforefaid  in  this  behalf,  do 
"  command  you,  that  if  judgment  be  thereupon  given, 
"  then  you  fend  to  us  diftindly  and  plainly,  under  your 
"  feal,  the  record  and  proceedings  aforefaid,  with  a]1 
"  things  touching  the  fame,  and  this  writ ;  fo  that  we  may 
cc  have  them  from  the  day  of  Eafler  in  fifteen  days  where- 
"  foeverwe  (hall  then  be  in  England,  that  we  having  in- 

«  fpe&ed 
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tl  fpefted  the  record  and  proceedings  aforefaid,  may  caulk 
44  further  to  be  done  thereupon  for  amending  the  laid  er- 
44  ror,  that  which  of  right  and  according  to  the  law  and 
"  cuftom  of  our  kingdom  of  England  (hall  be  meet  to  be 
44  done.  Wicncfs  ourfelf  at  Wejlmitifter  the  fecond  day 
44  of  March  in  the  fecond  year  of  our  reign. 

Hungerford. 

"  The  anfwerof  Sir  Thomas  Trevor,  Knt.,  Chief  Juf- 
44  ticc  within-named.  The  record  and  proceedings  of  the 
44  plaint  within  mentioned,  with  all  things  touching  the 
4*  fame,  I  fend  before  our  lady  the  queen,  wherefocver, 
44  farV.,  at  the  day  within  contained  in  a  certain  record  to 
"  this  writ  annexed,  as  I  am  within  commanded. 

Thomas  Trevor. 

€C  Pleas  inrolled  at  Wejlmlnfler  before  Sir  Thtmas  Tre- 
"  vorf  Knt.,  and  his  fellow-juftices  of  our  lady  the  queen 
44  of  the  Common  Bench,  of  the  term  of  St.  Hilary  in  the 
44  fecond  year  of  the  reign  of  our  lady  Anne,  by  the  grace 
44  of  GOD,  of  England,  Scotland,  France,  and  Ireland 
44  Queen,  Defender  of  the  Faith,  &c.     Roll  1228. 

"  Tori/hire,  to  wit,  Thomas  Brooi,  late  of  Overfloiion  in 
<c  the  county  aforefaid,  yeoman,  was  fummoned  toanfwet 
44  Sir  William  Hujller,  Knt.,  Sir  Richard  Ojhaldefton,  Knt , 
44  and  William  OJbaldcJlon,  Efq.,  of  a  plea  that  he  render 
"  to  them  feventy  and  nine  (hillings  and  eltven  pence, 
44  which  he  owes  to  them  and  unjuitly  detains,  &c.  And 
44  whereupon  the  fame  Sir  William  HuJtUr,  Sir  Richard 
44  and  William  Ojhaldefton,  by  Robert  Hophnfon  their  at- 
44  torney,  fay,  that  our  lord  James  the  Firft,  late  King  of 
"  England,  was  feifed  in  right  of  his  crown  of  England  as 
"  of  fee  and  right  of  and  in  the  court-leet  and  view  of 
44  frank-pledge  with  the  appurtenances,  and  all  and  every 
44  thing  which  to  a  court-lcet  or  view  of  frank-pledge  be- 
44  longed,  or  in  any  manner  appertained,  or  ought  to  be- 
44  long  or  appertain,  within  the  manors  or  lordfhips,  vil- 
44  lages  or  hamlets  of  Weft  Bretton,  Cawthorn,  Overfloclon, 
44  and  Ncthcrftoclon,  in  the  faid  county  of  Torh,  and  within 
"  the  precincts  of  the  fame  manors  or  lordfliips,  villages 
44  and  hamlets,  and  every  of  them,  in  the  faid  county  of 
"  Ycvh,  being  or  not  being  parcel  of  the  duchy  of  Lan- 
iC  ccijlcr,  of  all  rcfulcnt  and  inhabiting  within  the  manor 
44  or  lordfhip,  village  and  hamlet  beforefaid,  and  within 
44  the  precin<fts  of  the  fame  manors  or  lordftiips,  villages 
44  and  hamlets,  and  every  or  any  of  them.  The  faid 
41  court-leet  and  view  of  frank-pledge  aforefaid  to  be 
44  holdcn  twice  by  the  year  within  the  manors  or  lord- 
44  (hips,  villages  and  hamlets  aforefaid,  or  any  of  them, 
"  or  within  the  precincts  of  the  fame  manors  or  lord- 

"  (hips, 
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"  (hips,  villages  and  hamlets,  or  anv  of  them,  at  fuch  davs 
iC  and  times  in  the  year  as  the  faid  lord  King  James  trie 
"  Firft,  his  heirs  or  afligns,  (hould  fee  fit,  convenient,  and 
cf  neceflary,  according  to  the  law  and  cuftom  of  this  king- 
c<  dom  of  England,  before  the  fteward  of  the  fame  lord 
"  the  king  of  that  court,  or  the  deputy  of  fuch  fteward  fo* 
••  the  time  being:  And  being  fo  feifed,  the  late  King  Grant  thereof  to 
"  James  the  Firft  afterwards,  by  his  letters  patent  under  Wemwurth  by 
"  the  Great  Seal  of  England,  and  under  the  feal  of  the  ^S!^T 
*'  duchy  of  Lancafter  in  like  manner  made,  bearing  date  feal. 
<c  at  Wejhninjler  in  the  county  of  Middle/ex  on  the  twen- 
c«  ty-ninth  day  of  June  in  the  thirteenth  year  of  his  reign 
"  in  England,  and  the  forty-eighth  in  Scotland*  which  the 
"  faid  Sir  William  Hnftler,  Sir  Richard  and  William  Of* 
*«  baldejton  here  in  court  produce,  as  well  for  and  in  con- 
Cl  fideration  of  the  fum  of  twenty  (hillings  of  lawful  mo- 
u  ney  of  England,  well  and  truly  to  be  paid  at  the  receipt 
<c  of  his  Exchequer  at  Weftminfter  to  his  own  ufe,  by  his 
"  beloved  fubjed  George  Wcntworth  of  Bulkliffe  in  Weft 
"  Bretton  in  the  county  of  Fork,  Gent,  whereof  the  fame        r  77  .  "i 
u  late  lord  the  king  did  acknowledge  himfelf  to  be  fully        L  774  J 
"  fatisfied  and  paid,  as  for  divers  other  good  caufes  and 
*c  confiderations  the  fame  lord  the  king  efpecially  moving, 
"  of  his  cfpecial  grace  and  certain  knowledge  and  mere 
"  motion  did  give  and  grant  for  himfelf,  his  heirs  and 
**  fucceflbrs,  to  the  faid  George  Wentworth,  his  heirs  and 
"  afligns  for  ever,  that  they  (hould  and  might  have,  hold* 
"  and  enjoy  within  the  manors  or  lordfliips,  villages,  or 
"  the  hamlets  of  Weft  Bretton,  Cawtborn,  Overfloclon,  and 
<§  NetkerjkShn,  and  every  of  them,  in  the  faid  county  of 
"  Tori,  and  within  the  precimfts  of  the  fame  manors  or 
"  lord  (hips,  villages  and  hamlets,  and  every  of  them,  in 
"  the  faid  county  of  York,  being  or  not  being  parcel  of 
"  the  faid  duchy  of  Lancafter,  a  court-leet  and  view  of 
"  frank -pledge,  to  be  held  of  all  the  refidents  and  inha- 
"  bitants,  and  otlier  refidents  coming  within  the  lordfhips 
••  or  manors,  villages  and  hamlets  aforefaid,  and  within 
"  the  precinfts  of  the  fame  manors  or  lordfliips,  villages 
"  and  hamlets,  and  every  or  any  of  them;  to  hold  the  To  be  held  twict 
"  faid  court-leet  and  view  of  frank-pledge  twice  by  the  '  ***  "S*ch 
4i  year  from  time  to  time  within  the  manors  or  lordfliips,  gfJnteefliouli 
"  villages  and  hamlets  aforefaid,  or  any  of  them,  or  within  chink,  fit. 
"  the  precincts  of  the  fame  manors  or  lordfliips,  villages 
"  and  hamlets,  or  any  of  them,  at  the  fame  places,  days, 
6i  and  times  at  which  the  faid  George  Wentworth,  his  heirs 
«*  or  afligns,  (hould  fee  fit,  convenient,  and  neceflary,  ac- 
44  cording  to  the  law  and  cuftom  of  this  kingdom  of  Eng- 
"  land,  before  the  fteward  of  the  fame  G.  Wentivortb,  his 
•«  heirs  and  afligns  for  the  time  being,  or  before  the  dc- 
Vql.  II.  E  c  « put/ 
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"  puty  of  fuch  ftcward  for  the  time  being ;  and  all  ami 
ct  whatsoever  to  the  faid  court-leet  or  view  of  frank-pledge 
"  ••  belonged}  or  in  any  wife  appertained,  or  in  any  manner 
"  ought  to  belong  or  appertain,  and  alfo  all  and  Angular 
"  amerciaments,  lines,  forfeitures,  pains,  penalties,  per- 
"  quiGtes,  profits,  liberties,  pre-eminences,  privileges, 
"  rights,  and  jurifdi&ions  whatfoever,  which  at  the  laid 
"  courts-leet  or  view  of  frank-pledge  to  the  faid  lord  the 
cc  king,  or  his  fucceflbrs,  in  any  manner  whatfoever  might 
Grantee  feifed     «  or  ought  to  belong ;  by  virtue  of  which  faid  letters  pa- 

courtsd ilddlS    "  tcnt  the  faid  GeorP  Wentwortb  was  feifed  as  of  fee  and 

'  "  right  of  and  in  the  court-leet  and  view  of  frank-pledge 

"  aforefaid,  with   the  appurtenances ;  and  held   divers 

"  courts  and  views  of  frank-pledge  within  the  manors  or 

"  lordfliips,  villages  or  hamlets  of  Weft  Bretton,  Cawtborn, 

u  Ovcrjtoelorij  and  NetherftoElon  aforefaid,  according  to  the 

<c  gift  and  grant  aforefaid  in  the  letters  patent  contained : 

"  And  the  faid  Gesrge  being  fo  feifed  of  the  court-leet  and 

"  view  of  frank-pledge  aforefaid,  with  the  appurtenances, 

"  afterwards,  to  wit,  on  the  fecond  day  of  June  in  the 

.r         , .       "  year  of  our  Lord  one  thoufand  fix  hundred  and  thirty- 

rirt V^iicir'^ho  ct  eight,  at  NrtkerjlcFtvn  aforefaid  died,  after  whole  death 

wa>  feiicd.  «c  the  faid  court-leet  and  view  of  frank-pledge,  with  the 

"  appurtenances,   did  defcend  to    William    Wvntivcrth^ 

ilTltTur^-elc.  "  Gtllt->  as  fon  and  **ir  of  **  faid  G«>r&e>  thereby  the 

by  they  dtfcenj-  "  faid  William  Wentworthy  fon  and  heir  of  the  faid  George^ 

c :  to  hi,  bro-      «  waa  feifed  as  of  fee  and  right  of  #  and  in  the  court-leet 

:*r"r  1  "  and  view  of  frank-pledge  aforefaid,  with  the  appurte- 

L  77  S  J  "  nances ;  and  being  fo  feifed  thereof,  the  fame  William 

"  afterwards,  to  wit,  on  the  fourth  day  of  March  in  the 

"  year  of  our  Lord  one  thoufand  fitf  hundred  and  thirty- 

**  nine,  at  Nethcrfloclon  aforefaid,  died  without  any  iflue 

iC  of  his  body ;  after  whofe  death  the  faid  court-leet  and 

•c  view  of  frank-pledge,  with  the  appurtenances,  defcended 

c*  to    Thomas  Wentvsorth%  Efq.,   afterwards   Sir  Thomas 

1C  Wtnfwcrthi  Baronet,  as  brother  and  heir  of  the  faid 

"  William  Weutworth,  wherebv  the  faid  Thomas  Wtnt- 

"  *wcrtb ,  as  brother  and  heir  of*  the  faid  William  Went- 

"  v.vrth,  was  feifed  of  and  in  the  court-leet  find  view  of 

"  frank-pledge  aforefaid,  with  the  appurtenances  as  of  fee 

"  and  right ;  and  being  fo  feifed  thereof,  the  faid  Sur  Tho- 

y^l?nn?'A\r^°     "  mas  afterwarc^8>  to  w*l>  on  t^ie  ^r^  day  of  Aprils  in  the 

ih^chy'thr*      c<  ycar  °f  our  L°rd  one  thoufand  fix  hundred  and  feventy- 

^■L-.-nJcd  to  Wn   "  (br,  at  Netherfloclon  aforefaid  died,  without  any  iffue  of 

b.u  .,tr.  «  hj,,  b0jy  ifluing ;  after  whofe  death  the  faid  court-leet 

"  r.nd  view  of  frank-pledge,  with  the  appurtenances,  did 

c.c  defcend  to  Sir  Matthew  Wentwortb,  Baronet,  as  bro- 

1  c  thcr  and  heir  of  the  faid  Sir  Thomas  Wentwortb,  whero 

4C  by  the  Uid  Matthew,  as  brother  and  heir  of  the  faid  Sir 

"  Thctmai 
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*  Thomas  Wcntworth,  was  feifed  of  artd  in  the  court-leet 

€i  and  view  of  frank-pledge  aforefaid,  with  the  appurte- 

u  nances,  as  of  fee  and  right ;  and  being  fo  feifed  thereof, 

* «  the  fame  Sir  Matthew  afterwards,  to  wit,  on  the  fecond 

41  day  of  Augujl  in  the  year  of  our  Lord  one  thoufand  fix 

"  hundred  and  feventy-eight,  at   NetbetJlocJon  aforefaid 

cc  died ;  after  whofe  death  the  faid  court-leet  and  view  of  ^ft»  "u0% 

<c  frank-pledge  with  the  appurtenances  descended  to  Sir  tended  *o  hiV 

"  Matthew  Went  worth,  Baronet,  as  fon  and  heir  of  the  fon,  who  enter- 

*c  faid  Sir  Matthew  Wentworth  the  brother,  whereby  the*d* 

*«  faid  Sir  Matthew  Wentworth  the  fon  was  feifed  of  and 

"  in  the  court-leet  and  view  of  fr^ank-pledge  aforefaid, 

c<  with  the  appurtenances,  as  of  fee  and  right :  And  the 

<€  faid  Sir  Matthew  the  fon  being  fo  feifed  thereof,  after* 

<c  wards,  to  wit,  on  the  eighth  day  of  December  in  the  year 

"  of  our  Lord  one  thoufand  fix  hundred  and  ninety-three,  And  by  lafe 

<c  at  Netherfioclon  aforefaid,  by  a  certain  indenture  of  bar-  Md  rc,cafe  ««• 

"  gain  and  fale  made  between  the  faid  Sir  Matthew  Went-  Juimiff^" 

<c  worth  the  fon,  of  the  one  part,  and  the  faid  Sir  William 

"  Hujlkr,  Sir  Richard  OJbaldeJlon,  and  William  OJbaldeJlon, 

€«  of  the  other  part,  the  other  part  whereof  fealed  with  the 

c*  feal  of  him  die  faid  Sir  Matthew  the  fon,  the  fame  Sir 

"  William,  Sir  Richard  and  William  OJbaldeJlon,  produce 

"  here  in  court,  the  date  of  which  is  the  fame  day  and 

"  year,  in  consideration  of  five  {hillings  to  him  in  hand 

"  paid  by  the  faid  Sir  William,  Sir  Richard  and  William 

"  OJbaldeJlon,  bargained  and  fold  to  them  the  faid  Sir  Wil- 

"  Ham,  Sir  Richard  and  William,  the  faid  court-leet  and 

"  view  of  frank-pledge  with  the  appurtenances,  to  have 

cc  and  to  hold  to  the  fame  Sir  William  Hujlkr,  Sir  Rich- 

41  ard  and  William  OJbaldeJlon,  their  executors,  admini- 

iC  (Irators,  and  afligns,  from  the  day  of  the  date  of  the  faid 

44  indenture  to  the  end  and  term  of  one  year  then  next 

"  following,  and  fully  to  be  complete  and  ended  :  By  vir-       r  --g  1 

"  tue  of  which  faid  bargain  and  fale,  and  by  force  of  the        ^  /  /     J 

u  flatute  in  that  behalf  made  and  provided  of  transferring 

11  ufes  into  poficflion,  the  fame  Sir  William  Hujller,  Sir 

44  Richard  and  William  OJbaldeJlon,  were  in  the  poficflion 
4C  of  the  court-leet  and  view  of  frankpledge  aforefaid  for 
."  that  term  ;  and  being  thereof  fo  poflefled,  and  the  faid 
•<4  Sir  Matthew  Wentworth  the  fon  being  feifed  of  the  re- 
"  vcrfiou  of  the  court-lcct  and  view  of  frank-pledge  afore- 

45  faid,  with  the  appurtenances,  as  of  fee  and  right,  after- 
44  wards,  to  wit,  on  the  ninth  day  of  December,  in  the  year 
u  of  our  Lord  one  thoufand  fix  hundred  and  ninety-three 
44  abovefaid,  at  Netherfloclon  aforefaid,  by  a  certain  other 
"  indenture  made  between  him  the  faid  Sir  Matthew 
44  Wentirorth  the  fon,  of  the  one  part,  and  the  faid  Sir 
"  Wilt'um  Hujlkr,  Sir  Richard  OjhtUeJhn,  and  fflltiam 

E  c  %  "  OJbaldeJlon, 
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"  O/haldtftoft)  of  the  other  part,  the  other  part  thereof 

«  fealed  with  the  feal  of  the  faid  Sir  Matthrw  the  fen, 

«  the  fame  Sir  William  Huf.ler,  Sir  Richard  and  WilBaM 

"  OJbaldefton  produce  here  in  court,  the  date  whereof  ii 

*'  the  fame  day  and  year  )aft  above  mentioned,  he  the  faid 

"  Sir  Matthew  Wentworth  the  fon,  releafed  to  the  fame 

"  William  Hujtler%  Sir  Richard  and  William  0/baIdeJhnt 

"  their  heirs  and  afligns,  all  the  eftate,  right,  title,  and 

**  intereft  of  him  the  faid  Sir  Matthew  Wentwortb  the 

*  (<  fon,  of  and  in  the  court-leet  and  view  of  frank-pledge 

pontiff*  fcifei.   cc  aforefaid,  with  the  appurtenances :  By  virtue  of  which 

u  premifes  the  faid  Sir  William  Hit/Her,  Sir  Richard  and 

*c  William  OJhaldeflon  were  and  dill  arc  feifed  of  and  in 

"  the  court-leet  and  view  of  frank-pledge  aforefaid,  with 

Defendant  *n  in-  "  the  appurtenances,  as  of  fee  and  right ;  and  that  Thomas 

habttant  within   ««  Brooke,  on  the  twenty-fourth  day  of  April  in  the  year 

^tCtc^'rd    "  of  our  LlMrd  onc  aiou(md  fevcn  hundred  and  three,  and 

•wcdfmt. '         c<  long  before,  was  refident  and  an  inhabitant  at  Over- 

"  flochn  aforefaid,  within  the  jurifdi&ion  of  the  leet  and 

"  view  of  frank-pledge  aforefaid,  and  ought  to  do  fuit  at 

"  the  court  of  view  of  frank-pledge  aforefaid  :  And  they 

«  the  faid  Sir  William  Huffier,  Sir  Richard  and  William 

*«  OJbaldtfton,  being  fo  as  aforefaid  feifed  of  the  court-leet 

"  and  view  of  frank-pledge  aforefaid,  with  the  appurte- 

"  nances,  the  court-leet  and  view  of  frank-pledge  afore- 

Cn.tr-  h-w  April  cc  fo\&  was  held  at  NttherfloBon  aforefaid  within  the  manors 

*7»'7-3«  cc  aTld  lordfhips  aforefaid  the  faid  twenty-fourth  day  of 

€<  April  in  the  year  of  our  Lord  one  thoufand  feven  hun- 

•c  drcd  and  three,  before  Richard  Witton,  Efq.,  ftewardof 

"  the  faid  Sir  William  Hujlery  Sir  Richard  and  William 

"  Gjlaldejhn,  of  that  court,  of  which  court  fo  to  be  held 

Notice  vvs  .riven  cc  due  notice  was  giren  to  the  reGdents  and  inhabitants 

mu*  inh*ib,t"    "  within  the   manors,  lordlbips,   villages,   and  hamlets 

"  aforefaid,  to  wit,  at  Netkerfloclon  aforefaid  *  and  that 

"  the  faid  Tfomas  Brooke  did  not  do  his  fuit  nor  appear  at 

4«f*u*Z\™de  "  that  court9  but  madc  default ;  wherefore  at  the  fame 

appearing  **  court,  by  the  jurors  who  were  fworn  and  charged  in 

wherefore  :h-      «c  t]ic  fame  court  to   inquire  and  prefent  thofe  things 

Jhir«.PrCfcnlCd     "  w,iich  appertained  to  the  faid  court-leet  and  view  of 

«  frank-pledge,  it  was  prcfented  upon  their  oath,  that  the 

"  faid  Thomas  Brooke  then  was  refident  and  an  inhabitant 

f  j- j  ]        <c  within  the  manors  aforefaid,  and  within  the  jurifdic- 

L  /  /  /  J        tt  tjon  0j  ^  C0UIt  0f  v;cw  0f  frank-pledge  aforefaid,  and 

"  ought  to  have  done  fuit  to  the  court  of  view  of  frank- 

"  pledge  aforefaid  :  And  that  the  faid  Thomas  Brooke,  al- 

<c  though  he  was  then  folemnly  fummoned,  did  not  appear 

"  but  made  default,  by  reafon  whereof  the  fame  Thomas 

And  he  »a«        cc  Brooke  was  then  and  there  by  the  fame  Court  amerced, 

t^^ffcVr.  "  which  faid  amercement,  by  Jofeph  Senior  and  Ttmotln 

"Rials 
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44  Roads  then  refidents  and  inhabitants  within  the  manors  «*  kr  **>  »**«- 

"  aforefaid,  then  and  there  chofen  and  fworn  afieerors  by  J&J"^4 

44  the  fame  Court,  was  then  in  due  manner  affeercd  to  nd.,'  of  which 

44  thirty-nine  (hillings  and  eleven  pence  of  lawful  money  «cha?.n?',c^. 

44  of  England;  whereof  the  faid   Thomas  Brooke  after-  ^™a  *ccrlu^ir 

44  wards,  to  wit,  the  day  and  year  lad  mentioned,  at  Ne-  to  the  plaintiff*, 

44  therfioBon  aforefaid,  had  notice,  whereby  an  a&ion  ac- 

44  crued  to  the  fame  Sir  William  Hufiler,  Sir  Richard  and 

44  William  OJbaldeJlon,  to  demand  and  have  of  the  faid 

44  Ihomas  Brooke  the  faid  thirty-nine  (hillings  and  eleven 

44  pence  parcel  of  the  aforefaid  feventy-nine  (hillings  and 

44  eleven  pence.   And  whereas  alfo  the  faid  Thomas  Brooke 

44  afterwards,  to  wit,  on  the  firft  day  of  July  in  the  year 

44  of  our  Lord  one  thoufand  feven  hundred  and  three,  at 

44  Netberfloclon  aforefaid,  borrowed  of  the  faid  Sir  William 

44  Hufiler,  Sir  Richard  and  William  OJbaldeflon,  forty  (hil-  Mutaitui  for 

44  lings,  iefidue  of  the  aforefaid  feventy-nine  (hillings  and  *os* 

44  eleven  pence,  to  be  paid  to  the  faid  oir  William  Hufiler, 

44  Sir  Richard  and  William  OJbaldeJlon,  when  he  (houldbe 

44  thereunto   required :    Neverthelefs    the    (aid    Thomas 

44  Brooke,  although  often  requefted,  hath  not  yet  paid  the 

44  aforefaid  feventy-nine  (hillings  and  eleven  pence,  nor 

44  any  part  thereof,  to  the  fame  Sir  William  Hufiler,  Sir 

44  Richard and*  William  OJbaldeJlon,  or  either  of  them,  but 

44  hath  hitherto  ref  ufed  and  (till  ref  ufes  to  pay  the  fame  to 

44  them  or  any  of  them  ;  wherefore  they  (ay  that  they  are 

44  injured  and  have  damage  to  the  value  of  one  hundred 

44  (hillings :  And  thereuoon  they  being  fuit,  (ffc. 

"  And  die  aforefaid  "Thomas  Brooke,  by  Henry  Wood  his 
44  attorney,  comes  and  defends  the  force  and  injury  when, 
44  (sV.,  and  fays  nothing  in  bar  or  preclufion  of  the  faid  NiI  dic't- 
44  aftion  of  the  faid  Sir  William  Hufiler,  Sir  Richard  and 
44  William  OJbaldefiom  Whereupon  the  fame  Sir  William 
44  Hitftler,  Sif  Richard  and  William  OJbaldeJlon,  remain 
4'  againft  the  faid  Thomas  Brooke  thereupon  undefended: 
«4  Therefore  it  is  confidered  that  the  faid  Sir  William  Hi/fi-  Judgment. 
44  ler,  Sir  Richard  and  William  OJbaldeJlon,  do  recover 
44  againft  the  faid  Thomas  Brooke  their  faid  debt,  and  their 
44  damages  by  occafion  of  the  detention  of  that  debt  to 
44  eight  pounds,  by  the  Court  here  adjudged  to  the  fame 
44  Sir  William  Hujller,  Sir  Richard  and  William  OJbaldef- 
44  ton,  by  their  aflent ;  and  the  fame  Thomas  Brooke,  in 
44  mercy,  &c. 

44  Afterwards,  that  is  to  fay,  on  Tuefday  next  after  eight 
44  days  from  the  day  of  St.  Hilary  in  the  fame  term,  be- 
44  fore  the  lady  the  queen  at  Wejlminjler  comes  the  afore-  Errort  afligned. 
44  faid  Thomas  Brooke  by  Thomas  Harvey  his  attorney,  and 
44  faith,  that  in  the  record  and  proceedings  aforefaid,  and 
44  alio  in  giving  of  the  judgment  aforefaid,  there  is  mani-  r  --o  l 
Ee3  "fed4*  //°  J 
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«'  fell  error,  in  this,  to  wit,  that  the  declaration  aforefaid 

"  in  the  record  aforefaid  mentioned,  and  upon  which  the 

"  judgment  aforefaid  in  form  aforefaid  is  given,   and  the 

"  matter  in  the  fame  contained,  are  not  fufficient  in  raw 

•*  to  have  or  maintain  that  judgment  thereupon  given  in 

"  form  aforefaid  ;  and  fo  the  faid  judgment  thereupon  in 

"  form  aforefaid  given  is  erroneous  and  void  in  law ;  and 

"  therefore  in  that  there  is  manifeft  error.     There  is  er- 

44  ror  alfo  in  this,  that  where  it  appears  by  the  faid  record, 

"  that  the  faid  judgment  in  form  aforefaid  given,  wa> 

"  given   for  the  faid  Sir  William  Huftler,   Knight,  Sir 

"  Richard  OJbaldeJIon,  Knight,  and   William   OJhaldcJhn^ 

"  againft  him  the  faid  Thomas  Brooke ;  whereas  by  die 

"  law  of  the  land  of  this  kingdom  of  Erglandy  judgment 

u  in  the  plea  aforefaid  ought  to  have  been  given  for  the 

"  faid  Thomas  Erode  againft  them  the  faid  Sir  William 

"  Huftler,  Sir  Richard  OJbafde/lcn,  and  William  OfiaJdefat; 

"  and  therefore  in  that  there  is  manifeft  error :  And  he 

€C  prays,  that  the  faid  judgment  for  the  errors  aforefaid, 

<c  and  others  being  in  the  record  and  proceedings  afore- 

"  faid,  be  revoked,  annulled,  and  altogether  deemed  as 

"  none  5  and  that  the  fame  Thomas  Brooke  be  rcftored  to  all 

"  things,  which  by  occafion  of  the  judgment  afcrefaid  he 

"  hath  loft ;  and  that  the  faid  Sir  William  HttflUr,  Knight, 

"  Sir  Richard  O/baldcJIc?:,  Knight,  and  William  Ojbalde- 

jriader  in  er-     "  Jloti,  may  rejoin  to  the  errors  aforefaid,  &r.     And  the 

*>"•  "  faid  Sir  William  Hujler,  Knight,  Sir  Richard  Ojbaldef- 

"  tofty  Knight,  and  William  O/ba/defion,  by  Adrian  Mown 

"  their  attorney,  come  and  forthwith  fay,  that  there  is  not 

c<  any  error  either  in  the  record  and  proceedings  afore- 

"  faid,  or  in  the  giving  the  judgment  aforefaid  ;  and  pray 

<c  that  the  Court  of  the  lady  the  queen  now  here  may  pro- 

cc  ceed  to  the  examination  as  well  of  the  record  and  pro- 

"  ceedings  aforefaid,  as  of  the  matters  aforefaid  by  him 

Ci  the  faid  Tlztnas  Brcche  above  afiigncd  for  errors,  and 

»U.;.<T.  3  * "      **  diat  tnc  judgment  aforefaid  be  in  ail  things  affirmed." 
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Pleas  before  the  Lord  the  King  and  the  Lady  the 
Styeen  at  Weftminfter,  of  the  Term  of  the 
Holy  Trinity  in  the  Third  Year  of  the 
Reign  of  our  Lord  William  and  Lady 
Mary,  now  King  and  Sfueen  of  England, 
&c     Roll  166. 

Barker  againji  Winch. 

Btrkjbire,  "  &IMON  Winch  late  of  Bray  in  the  county  Saik.  56.  Comb. 
to  wit,  "  ^  aforefaid,  Gent.,  was  attached  to  anfwer  ^  ^Sa*-  34- 
<€  Thomas  Barker,  Gentleman,  of  a  plea,  wherefore  with  s.'c!  Ejectment 
"  force  and  arms  he  entered  into  fix  mefiuages,  fix  cot-  in  B.  r.  by  ori- 
•c  tages,  fixty  acres  of  land,  fixty  acres  of  meadow,  three  g"^^^ 
<c  hundred  acres  of  pafture,  and  forty  acres  of  wood,  with 
u  the  appurtenances,  in  the  parifh  of  Bray,  which  William 
"  Titldall  and  Rebecca  his  wife  demifed  to  the  faid  Tho^ 
"  mas  for  a  term  which  is  not  yet  pad ;  and  into  other 
41  fix  mefiuages,  fix  other  cottages,  fixty  other  acres  of 
44  land,  fixty  other  acres  of  meadow,  three  hundred  other 
44  acres  of  pafture,  and  forty  other  acres  of  wood,  with 
44  the  appurtenances,  in  the  parifh  of  Bray  aforefaid, 
44  which  John  Lidgold  the  younger  alfo  demifed  to  the 
cc  faid  Thomas  Barker  for  a  term  which  is  not  yet  pa  ft, 
4C  and  him  from  his  farms  aforefaid  eje&ed,  and  other 
44  enormities  to  him  did,  to  the  great  damage  of  the  faid 
44  Thomas,  and  againft  the  peace  of  our  lord  the  king  and 
44  our  lady  the  queen  now,  fcfr.  And  whereupon  the 
44  fame  Thomas  Barker,  by  William  Turbill  his  attorney, 
44  complains,  that  whereas  the  laid  William  Tieldall  and 
44  Rebecca  his  wife,  on  the  firft  day  of  April  in  the  third 
44  year  of  the  reign  of  our  lord  and  lady  now  king  and 
44  queen  of  England,  &c>  at  the  parifh  of  Bray,  demifed 
44  to  the  fame  Thomas  the  aforefaid  fix  mefiuages,  fix  cot- 
44  tages,  fixty  acres  of  land,  fixty  acres  of  meadow,  three 
•4  hundred  acres  of  pafture,  and  forty  acres  of  wood,  with 
44  the  appurtenances,  to  have  and  to  occupy  the  fame  te-* 
44  nements  with  the  appurtenances,  to  the  fame  Thomas 
44  Barker  and  his  afligns,  from  the  twenty-fifth  day  of 
44  March  then  In  ft  pad  to  the  full  end  and  term  of  five 
44  years  from  thence  next  following,  fully  to  be  complete 
44  and  ended  ;  by  virtue  of  which  faid  demife  the  fame 
44  Thsmas  Barker  entered  into  the  faid  tenements  with  the 
44  appurtenances  laft  abovefaid,  and  was  poflefled  thereof,; 
44  And  alfo  th.it  whereas  the  faid  John  Lidgold,  on  the  Second  demife* 
li  e  4  ft  fame 
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fame  firft  day  of  April*  in  the  third  year  abovcfiiri,  ^t 
the  pari  Pa  of  Braj  afore  f aid,  demifed  to  the  fame  7fc- 
mas  Barker  the  a/orefaid  fix  other  mefluages,  fix  oilier 
cottages,  fixty  other  acres  of  |and,  fixty  other  acres  of 
meadow,  three  hundred  other  acres  of  paflure,  and  fony 
other  acres  of  wood  with  the  appurtenances,  to  have 
and  to  occupy  the  fame  tenements  with  the  appurte- 
nances to  the  faid  Thomas  and  his  afligns,  from  the 
aforcfaid  twenty- fifth  day  of  Alarchthtn  kit  pail  untothe 
full  end  and  term  of  five  years  from  thence  next  follow- 
ing, and  fully  to  be  complete  and  ended;  by  virtue  of 
which  demife  the  faid  1  homos  entered  into  the  faid  te- 
nements with  the  appurtenances  laft  above  mentioned, 
and  was  pofleiTcd  thereof  •,  and  being  fo  poflefled  there* 
of,  and  being  alfo  pofiefled  of  the  faidfcveral  tenements 
with  the  appurtenances  as  aforefaid,  the  faid  Simcn 
Winch  afterwards,  to  wit,  on  the  faid  firft  day  of  April 
in  the  third  year  abovefaid,  with  force  and  arms,  fcV. 
entered  into  the  aforefaid  tenements  with  the  appurte- 
nances, which  the  faid  William  and  Rebecca  his  wife  had 
demifed  to  the  faid  Thomas  Barker  in  form  aforefaid,  for 
■  the  faid  term  firft  above  fpecified  which  is  not  yet  paft, 
;  and  into  the  aforefaid  tenements  with  the  appurtenances 
;  which  the  faid  John  Liigold  had  demifed  to  the  fame 
1  Thomas  Barker  in  form  aforefaid,  for  the  faid  term  laft 
1  above  fpecified,  which  is  not  yet  paft,  and  him  die  faid 
1  Thomas  Barker  from  his  farms  aforefaid  ejected,  and 
'  other  enormities,  feV.,  to  the  great  damages,  $5V.,  and 
'  agamft  the  peace,  tsV.     Wherefore  he  faith  that  he  is 
1  injured,  and  hath  damage  to  the  value  of  one  hundred 
1  pounds :  And  thereupon  he  brings  fuit,  tf>V.     And  the 
;  aforefaid  Si  won  Winch  by  John  SanJvtell  his  attorney 
•  comes  and  fays,  that  the  tenements  in  the  declaration 
1  aforefaid  above  fpecified  are,  and  from  the  time  of 
5  which  the  memory  of  man  is  not  to  the  contrary,  were 
1  parcel  of  the  manor  of  Bray  in  the  county  aforefaid,  of 
1  which  faid  manor  our  lord  the  king  and  our  lady  the 
'  queen  are  feifed  in  right  of  their  crown,  and  that  the 
1  manor  aforefaid  is  of  the  ancient  demefne  of  the  crown 
'  of  our  lord  the  king  and  our  lady  the  queen  ;  and  that 
1  the  aforefaid  tenements  are  pleadable,  and  have  been 
1  pleaded  in  the  court  of  the  manor  aforefaid,  by  writ  of 
1  right  clofe  of  our  lord  the  king  and  our  lady  the  queen, 
'  from  the  time  of  which  die  memory  of  man  is  not  to 
4  the  contrary  5  and  this  he  is  ready  to  verify  as  the  Court 
1  ihall  coiifider,  &c.     Wherefore  lie  prays  judgment  if 
4  the  Court  of  the  lord  the  king  and  the  lady  the  queen 
1  here  will  take  conufancc  of  pita  thereupon,  J^V. 
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*«  And  the  aforefaid  Thomas  Barker  faith,  that  notwith-  Dftr.uner. 
44  (landing  any  matters  by  the  faid  Simon  Winch  above  in 
44  liis  plea  alleged,  the  Court  of  our  lord  the  king  and  lady 
44  the  queen  here  ought  not  to  be  precluded  from  having 
44  cognizance  of  the  plea  aforefaid ;  becaufe  he  faith  that 
44  the  plea  aforefaid  by  him  the  {aid  Simon  in  manner  and 
44  form  aforefaid  above  pleaded,  and  the  matter  in  the  fame 
44  contained,  are  not  fufficient  in  the  law  to  preclude  the 
"  faid  Court  of  our  lord  the  king  and  lady  the  queen  now 
44  here  from  having  cognizance  of  the  plea  aforefaid,  to 
44  which  faid  plea  and  the  matter  in  the  fame  contained 
44  the  faid  Thomas  Barker  need  not,  neither,  by  the  law  of  f  78  i  1 
44  the  land  is  he  bound,  in  any  manner  to  anfwer :  And 
44  this  he  is  ready  to  verify :  Wherefore  for  want  of  a  fuf- 
44  ficient  anfwer  in  this  behalf,  the  faid  Thomas  prays 
44  judgment  and  hi$  term  aforefaid  yet  to  come  of  and  in 
44  the  tenements  aforefaid  with  the  appurtenances,  toge- 
44  ther  with  his  damages  by  occafion  of  the  trefpafs  and 
44  ejedment  aforefaid,  to  be  to  him  adjudged,  &c.  And  Special caoft  of 
44  for  caufes  of  demurrer  in  law  upon  that  plea,  he  ths  dcmuntt- 
44  faid  Thomas,  according  to  the  form  of  the  ftatute  in  fuch 
44  cafe  thereupon  lately  made  and  provided,  (hews  andd<v 
44  monftrates  to  the  Court  here  thefe  caufes  following,  to 
44  wit,  For  that  the  faid  Simon  in  his  faid  plea  hath  not 
44  (hewn  to  the  Court  here,  nor  hath  alleged,  that  the  te- 
44  nements  aforefaid,  with  the  appurtenances  in  the  faid 
44  declaration  mentioned,  nor  any  parcel  thereof,  are  held 
44  of  the  lord  and  lady  the  now  king  and  queen  of  their 
44  manor  of  Bray  aforefaid  ;  and  becaufe  the  plea  afore* 
44  faid  is  infenfible,  uncertain,  and  wants  form. 

44  And  the  aforefaid  Simon  faith,  that  the  plea  aforefaid  j0jnder. 
44  by  him  the  faid  'Simon  in  manner  and  form  aforefaid 
44  above  pleaded,  and  the  matter  in  the  fame  contained, 
44  are  good  and  fufficient  in  the  law,  to  preclude  the 
. 44  faid  Court  of  the  faid  lord  the  king  and  lady  the  queen 
44  now  here  from  having  cognizance  of  the  plea  aforefaid, 
44  which  faid  plea  and  the  matter  in  the  fame  contained 
44  he  the  faid  Simon  is  ready  to  verify  and  prove  as  the 
44  Court,  tsV.  And  becaufe  the  faid  Thomas  hath  not 
44  anfwered  to  that  plea,  nor  hath  hitherto  in  any  manner 
44  contradifted  it,  he  the  faid  Simon  as  before  prays  judg- 
44  ment,  if  the  Court  of  the  faid  lord  the  king  and  lady 
44  the  queen  now  here  will  or  ought  to  take  cognizance 
44  of  the  plea  aforefaid :  But  becaufe  the  Court  of  the  continuance. 
44  faid  lord  the  king  and*  lady  the  queen  now  here  are  not 
44  yet  advifed  of  giving  their  judgment  of  and  concern- 
44  ing  the  premifes,  day  is  thereupon  given  to  the  faid 
4C  parties  before  the  lord  the  king  and  lady  the  queen, 
44  until  three  weeks  from  the  day  gf  the  Hoiy  Trinity 

44  wlurefocvcr, 
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45  wherefoever,  foV.  of  hearing  their  judgment  therein, 
44  for  that  the  Court  of  our  faid  lord  the  lung  and  ladr 
44  the  queen  now  here  thereof  is  not  yet,  &c*  At  which 
"  day  before  our  lord  the  king  and  lady  the  queen  at 
44  Wejtmbifier  come  the  parties  aforefaid  by  their  attor- 
44  nics  aforefaid :  But  becaufe  the  Court  of  our  faid  lord 
"  the  king  and  lady  the  queen  now  here  are  not  yet  ad- 
44  vxfed  of  giving  their  judgment  of  and  upon  the  pre* 
4<  mifes,  day  is  therefore  given  to  the  parties  aforefaid  be-* 
44  fore  the  lord  the  king  and  lady  the  queen,  until  on  the 
4C  morrow  of  Souls,  wherefoever,  csV .  of  hearing  their 
44  judgment  thereupon,  for  that  the  Court  of  the  faid 
44  lord  the  king  and  lady  the  queen  now  here  is  not  yet 
44  thereof,  (jY.  At  which  day  before  the  lord  the  king 
44  and  lady  the  queen  at  Weftminfter  came  the  faid  parties 
44  by  their  faid  attornies :  Whereupon  all  and  lingular  the 
44  premifes  being  foen,  and  by  the  Court  of  the  faid  lord 
44  the  king  and  lady  the  queen  now  here  more  fully  un- 
r  782  1  "  derftood,  and  mature  deliberation  being  thereon  had, 
44  for  as  much  as  it  -appears  to  the  Court  of  our  faid  lord 
44  the  king  and  lady  the  queen  now  here,  that  the  laid 
44  plea  by  the  faid  Simon  in  manner  and  form  aforefaid 
44  above  pleaded,  and  the  matter  in  the  fame  contained, 
44  are  not  fuilicient  in  law  to  preclude  the  faid  Court  of 
"  our  faid  lord  the  king  and  lady  the  queen  now  here 
ToJgment  that  4C  from  having  conufanee  of  the  plea  aforefaid  ;  it  is  faid 
It  anfwerover.  «c  j,y  t\it  Court  to  the  faid  Straw  that  he  further  anfwer 
44  to  the  declaration  aforefaid;  and  upon  this  the  faid 
44  Simon  being  folemnly  required,  by  the  faid  John  Sand- 
"  well  his  attorney,  comes  and  defends  the  force  and  in- 
"  jury  when,  £sV.  and' faith  tint  he  the  faid  Simon  is  in 
"Nr.  guilty.  "  nowife  guilty  of  the  trefpafs  and  ejectment  aforefaid, 
4(  as  the  faid  Thomas  above  againlt  him  complains :  And 
44  of  this  he  puts  himfelf  upon  the  country ;  and  the  faid 
44  Thomas  in  like  manner,  (sfc .  Therefore  the  fhcriff  is 
/iw-riing  art.  "  commanded  that  he  caufe  to  come  before  our  lord 
n.f.«  on  atrial  at  44  the  king  and  lady  the  queen,  in  eight  days  of  the  Pu- 
Min*edowfor  "  rification  of  tlie  b^ffed  Mary,  wherefoever,  (5V. 
ic frit  gf  jaivrs.  "  twelve,  &c.  by  whom,  fjrY.  and  who  neither,  &c.  to 
44  recognize,  tsY.  becaufe  as  well,  faV.  The  fame 
44  day  is  given  to  the  parties  aforefaid,  here,  tft. 
44  On  which  day  the  jury  aforefaid  between  the  parties 
41  aforefaid  of  the  pica  aforefaid  is  thereupon  refpited 
44  between  them,  before  the  lord  the  king  and  the  lady 
•4  the  queen,  until  one  month  from  the  d.iy  of  Eajlcr  from 
44  thence  next  enfuing,  wherefoever,  J5Y.  for  defect  of 
41  jurors,  l5\\  At  which  day  before  our  lord  the  king 
41  arid  l;;dy  the  queen  at  lVtjhultijler  came  the  faid  parries 
41  by  their  faid  attornies,  and  the  jurors  of  that  jury  being 

44  like  wife 
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"  Klcewife  fpnmoned  came,  who  were  ele&ed,  tried,  and 
44  fworn  to    fpeak  the  truth  concerning  the   premifes; 
"  and  as  to  the  trefpafs  and  eje&ment  aforefaid  of  and  Verdiaistothe 
44  in  the  faid  fix  meffuagcs,  (ix  cottages,  fixty  acres  of    ** 4emife' 
44  land,  fixty  acres  of  meadow,  three  hundred  acres  of 
44  pafture,  and  forty  acres  of  wood,  with  the  appurte- 
44  nances,  in  the  declaration  aforefaid  by  the  faid  William 
44  Ticldall  and  Rebecca  his  wife  to  the  fayl  Thomas  Barker 
44  demifed  as  aforefaid,   upon  their  oath  fay,  as  to  one 
44  fourth  part  of  thirty-two  acres  of  land  thereof,  with 
44  the  appurtenances,  held  of  the  manor  of  Lords  Lands > 
44  and  being  in  the  tenure  of  one  William  Whitehand,  that 
44  the  faid  Simon  Winch  is  guilty  of  the  trefpafs  and  ejeft- 
44  ment  aforefaid,  as  the  faid  Thomas  above  againft  him 
44  complains;  and  as  to  the  refidue  of  the  faid  fix  mef-  As  to  part  fat 
44  fuagcs,  fix   cottages,  fixty  acres  of  land,  fixty  acres  J^^ky^t*' 
44  of    meadow,    three  hundred    acres  of  pafture,    and  other  part. 
44  forty  acres  of  wood,  with  the  appurtenances,  by  the 
«  faid   William  Tieldall  and   Rebecca  to  the   faid    Tho- 
44  mas  demifed  as  aforefaid,  the  fame  jurors  upon  their 
44  oath  aforefaid  fay,  that  the  faid  Simon  is  not  guilty  of 
44  the  trefpafs  and  ejeftment  aforefaid,  as  the  faid  Simon 
44  hath  above  in  his  plea  alleged ;  and  as  to  the  trefpafs  And  a,  t0  ^ 
44  and  eje&ment  aforefaid,  of  and  in  the  {aid  fix  other  fccood  demife, 
44  meffuagcs,  fix  other  cottages,  fixty  other  acres  of  land,  *"d  * f*!lfor* 
«*  fixty  other  acres  of  meadow,  three  hundred  other  acres  p^fo^thcdl- 
44  of  pafture,  and  forty  other  acres  of  wood  with  the  ap-  fcndant. 
44  purtenances,  in  the  declaration,  aforefaid,  by  the  faid       [  783  1 
44  John  Lidgold  the  younger,  to  the  faid  Tljomas  Barker 
44  demifed  as  aforefaid,  the  fame  jurors  fay  upon  their 
«4  oath  aforefaid,  as  to  one  fourth  part  of    thirty-two 
44  acres  of  land  held  of  the  manor  of  Lords  Lands,  and 
44  being  in  the  tenure  of  the  faid  William  WhiUhand,  that 
44  the  faid   Simon  Winch    is  guilty  of  the   trefpafs  and 
44  ejectment  aforefaid,  as  the  faid  Thomas  above  complains 
44  againft  him,  and  affefs  the  damages  of  him  the  faid 
44  Thomas  by  occafion  of  the  premifes  aforefaid,  befides 
44  his  cofts  and  charges  by  him  concerning  his  fuit  in  this 
44  behalf  applied,  to  twenty  (hillings,  and  for  thofe  cofts 
44  and  charges  to  thirty  (hillings :  And  as  to  the  refidue 
44  of  the  faid  fix  other  mcffuages,  fix  other  cottages,  fixty 
44  other  acres  of  land,  fixty  other  acres  of  meadow,  three 
41  hundred  other  acres  of  pafture,  and  forty  other  acres  of 
46  wood,  with  the  appurtenances,  in  the  declaration  aforc- 
44  faid,  by  the  faid  John  Lidgold  demifed  as  aforefaid,  the 
44  fame  jurors  upon  their  faid  oath  further  fay,  that  the 
44  faid  Simon  Winch  is  not  guilty  of  the  trefpafs  and  eje&» 
44  ment  aforefaid,  as  the  raid  Simon  above  in  his  plea  hath 
"  alleged:  Therefore  it  is  confidered  that  the  faid  Tl:cmas  i^fficfiV 
6  "  Barter 
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*r  *  fscvf        «  Barter  do  rcccrer  ag^inlt  the  £iid  Simam  Wimcb  his  laid 
*^*/#  "  term  yet  to  cd.xc  of  and  in  the  did  fourth  part  of  the 

4i  faidjhirty-two  acres  of  land  widi  the  appurtenances 
44  held  of  the  manor  of  Lards  Lamds,  and  being  in  the 
44  tenure  of  the  faid  Wiiisam  JFaUbami,  pared  of  the 
44  laid  fix  mefluages,  fix  cottages,  fixty  acres  of  land9 
44  fixty  acres  of  meadow,  three  hundred  acres  of  pafture, 
cc  and  forty  ucres  of  wood,  with  the  appurtenances,  by 
44  the  (aid  Wiliiam  TuldaU  and  RAeccm  his  wife  to  the 
44  laid  Thermos  Barter  demued  as  afordaid,  whereof  it  is 
4(  above  found  by  the  (aid  jury,  that  the  (aid  Simwm  is 
44  guilty  of  the  trdpafs  and  ejectment  aforefud,  and  his 
44  (aid  other  term  yet  to  come  of  and  in  the  (aid  other 
44  fourth  part  of  the  (aid  thirty-two  acres  of  hod 
44  with  the  appurtenances,  held  of  the  manor  of  Lmtb 
44  Lands  afordaid,  in  the  tenure  of  the  (aid  WiOmm 
«  WTnttbandy  pared  of  the  aforefaid  fix  other  meffuages, 
44  fix  other  cottages,  fixty  other  acres  of  meadow,  three 
44  hundred  other  acres  of  pafture,  and  (brty  other  acres 
44  of  wood,  with  the  appurtenances,  by  the  (aid  JUw 
44  Lidgoldtbe  younger  to  the  faid  Thomas  Brier  demued 
44  as  afordaid  ;  whereof  it  is  likewide  above  found  by  the 
44  jury  afordaid,  that  the  faid  Simon  is  guilty  of  the  rrcf* 
44  pals  and  eje&ment  afordaid,  and  his  (aid  damages  by 
44  the  (aid  jury  in  form  aforefaid  aficned  ;  and  alfo  ninety- 
44  nine  pounds  for  his  cofts  and  charges  aforcfeid  adjudged 
44  by  the  Court  of  the  faid  lord  the  king  and  lady  die 
44  queen  now  here  to  the  (aid  Thomas  porker^  by  his 
"  afleRt,  of  increafe ;  which  faid  damages  in  the  whole 
c.j^ur.  "  amount  to  one  hundred  and  one  pounds ;  and  that  the 

"  faid  Simsn  Winch  be  taken,  &c^  and  likewife  that  the 
44  faid  Thcmas  Barker  be  in  mercy  for  his  falfe  complaint 
4C  againft  the  faid  Simon  Winch,  for  the  refidue  of  the 
Ac:' "i*,  wi  «  trefpafs  and  ejectment  aforefaid  j  whereof  the  faid  Shmsm 
-  ^ot/lay  u  "  by  the  jury  aforefaid  in  form  aforefaid  is  acquitted,  and 
44  tkat  ^  fc£  Simon  go  thereupon  without  day,"  &cP 
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Pleas  before  the  Lord  the  King  at  Weftrainfter, 
of  the  Term  of  the  Holy  Trinity  in  the 
Third  Tear  of  the  Reign  of  our  Lord  James 
the  Second,  now  King  of  England,  &c. 
Roll  1019, 

Countefs  of  Plymouth  againfi  Throgmorton  and 
his  Wife. 

44  'TpHE  lord  the  king  hath  given  in  charge  to  his  Writ  of  encr. 

"     *     trufty  and  well-beloved  Sir  Edward  Herbert,  Knt.,  3  Mod.  153. 

"  his  Chief  Jufticc  of  the  Common  Bench,  his  writ  clofed  S4lk  *s* 

44  in  thefe  words,  to  wit,  James  the  Second,  by  the  Grace 

44  of  GOD,   of  England,  Scotland,   France^  and  Ireland 

44  King,  Defender  of  the  Faith,  &c.  To  his  trufty  and 

44  well-beloved  Sir   Edward  Herbert,    Knt.,   his  Chief 

44  Jufticc  of  the  Common  Bench,  greeting :   Forafmuch 

44  as  in  the  record  and  proceedings,  and  alfo  in  the  giving 

"  the  judgment  of  the  plaint  which  was  in  our  Court 

44  before  you  and  your  brethren  our  juftices  of  the  Com- 

44  mon  Bench,  by  our  writ,  between  Thomas  Throckmorton, 

44  Efq.  and  Dorothy  his  wife,  executrix  of  the  will  of  Sir 

44  Edward  Pick,  Knt.   and  Bridget  countefs  dowager  of 

44  Plymouth,  executrix  of  the  will  of  Charles  earl  of  Ply* 

44  mouth,  to  the  end  that  the  fame  Bridget  countefs  dowa~ 

44  ger  of  Plymouth,  fliould  render  to  the  faid  Thomas  and 

44  Dorothy  feventy-five  pounds,  as  it  is  faid,  manifeft  error 

44  hath  intervened  to  the  great  damage  of  her  the  faid 

4  4  Bridget  countefs  dowager  of  Plymouth,  as  we  are  in- 

44  formed  by  her  complaint ;  We  willing  that  the  error, 

44  if  any  hath  been,  be  in  due  manner  amended,  and  that 

44  full  and  fpeedy  jufticc  be  done  to  the  faid  parties  in 

44  this  behalf,    do  command  you,  that  if  judgment  be 

44  thereupon  given,  then  you  lend  to  us  under  your  feal 

44  diftinftly  and  plainly  the  record  and  proceedings  afore- 

44  faid,  with  all  things  touching  the  fame,  and  this  writ  * 

44  fo  that  we  may  have  them  from  the  day  of  the  Holy 

44  Trinity  in  three  weeks,  wherefoever  we  (hall  then  be  in 

44  England,  that  infpe£ting  the  record  and  proceedings 

44  aforefaid,  we  may  caufe  to  be  done  farther  thereupon, 

44  for  amending  that  error,  that  which  of  right  and  ac- 

44  cording  to   the  law  and  cuftom  of  our  kingdom  of 

44  England  (hall  be  rpeet  to  be  done.     Wirnefs  ourfelf  at 

41  Wejlminjier  the  efghth  day  of  June  in  the  third  year  of 

*'  our  reign.  Santhey* 

44  The 
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"  The  anfwer  of  Sir  Edward  Herbert,  Knt.  Chief  Jaf- 
M  -ice  m  ithin  cumed.  The  record  and  proceedings  of  the 
"  praint  within  mentioned,  with  all  thing*  touching  the 
44  lime,  before  the  lord  the  king,  wherefbever,  *5r.  at 
44  the  (Lit  within  contained,  I  fend  in  a  certain  record  to 
**  uu»  writ  annexed,  as  I  am  within  commanded* 

"  Pleas  at  U'eflminjler,  before  Sir  Edwird  Herbert^ 
M  Knt.  and  his  fellow Juitices  of  the  lord  the  king  of  the 
44  Common  Bench,  of  the  term  of  Eafter  in  the  third 
44  year  of  the  reign  of  our  lord  Jjv.es  the  Second,  by  the 
14  Grace  of  GOD,  of  England,  ScUland,  France ,  and  Ire- 
"  /snd  King,  Defender  of  the  Faith,  fcV.     Roll  616. 

cc  Middle/ex^  to  wit,  Bridget  countefs  dowager  of  Fty 
twtb,  executrix  of  the  lail  will  and  teftament  of 
Charles  earl  of  Plymouth,  was  fummoned  to  anfwer 
Thsmas  TrxiKKrtsn9  Efq.  and  Dorothy  his  wife,  execu- 
trix of  the  lafl  will  and  teftament  of  Sir  Edward  Pick9 
Knt.  of  a  plea  that  (he  render  to  them  ferenty-firc 
pounds,  which  from  them  fhe  unjuftly  detains,  faV. 
And  whereupon  the  fame  Thomas  and  Dorothy,  by 
Charles  Draper  their  attorney,  fay,  that  whereas  the 
faid  earl  in  his  lifetime,  to  wit,  on  the  And  day  of 
May  in  the  thirty- fecond  year  of  the  reign  of  our  lord 
Charles  the  Second,  late  king  of  England,  life,  at  I/ling- 
t'.t:y  by  his  certain  deed,  which  the  fame  Thcmas  and 
Dsrz:by  produce  here  in  court,  dated  the  fame  day  and 
ycr.r,  ct:d  gi?c  an  authority  to  the  fame  Sir  Edward 
to  require  and  receive  ail  and  all  manner  of  fum  and 
f;;rri3  cf  money  which  then  were,  or  at  any  time  or 
times  to  come  within  three  years  then  next  following 
flhould  become  due  and  payable  to  the  fame  earl  upon 
any  account  whatfoever,  and  to  pay  and  difpofe  there- 
of a?  he  the  faid  earl  from  time  to  time  fliould  order 
and  appoint  the  fame  Edward  by  any  writing  or  writ- 
ing under  his  hand  during  the  faid  three  years,  and 
for  the  care  and  labour  of  the  faid  Sir  Edward  in  the 
prcinifcs  aforefaid,  the  faid  carl  bound  himfelf  by 
tr.L  fame  writing  to  pay  to  the  faid  Sir  Edward  one 
hundred  pounds  by  the  year  of  lawful  money  of  Eng- 
land durii:.?  the  aforefaid  three  years,  or  otherwife  that 
it  IhouM  be  lawful  for  the  faid  Sir  Edward  Pick  to 
retain  and  pay  to  himfelf  the  faid  one  hundred  pounds 
by  the  year  during  the  aforefaid  three  years,  out  of  fuch 
monies  as  he  fhould  receive  by  virtue  of  the  faid  deed, 
p.'.  by  the  fame  deed  more  fully  appears ;  and  the  faid 
'Ti.j.u;.  arid  Dvriby  in  fact  fay,  that  he  the  faid  Ed- 
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•*  ward  afterwards,  and  for  the  fpace  of  three  quarters  of 
44  a  year  from  thence  next  following,  at  IJlington  afore- 
44  faid,  from  time  to  time  did  folicit  and  require  divers  demands  filvLtl 
44  perfons  then  debtors  to  the  faid  earl  to  pay  many  fums  fum»  of  money* 
44  of  money  then  from  them  due  and  payable  to  the  faid  but  none  paid. 
44  earl :  But  during  the  faid  three  quarters  of  a  year,  or 
c<  at  any  time  afterwards,  the  faid  Sir  Edward  did  not        -     QC  . 
cc  receive  any  fums  of  money  by  virtue  of  the  fame  deed,       L  7"^  J 
44  wherewith  he  could  pay  himfelf  die  faid  one  hundred 
44  pounds,  or  any  part  thereof ;  whereby  an  a&ion  ac-  whereby  the 
44  crucd  to  the  fame  Sir  Edward  in  his  lifetime,  to  require  a^ion  ,ccruei* 
44  and  have  of  the  faid  earl  the  faid  feventy-five  pounds : 
44  Neverthelefs  the  faid  earl  in  his  lifetime,  and  the  faid  Breach, 
44  countefs  after  his  the  faid  earf's  death,  although  often 
44  requefted,  or  either  of  them,  have  or  hath  not  yet  paid 
44  the  feventy-five  pounds  to  the  faid  Sir  Edward  in  his 
44  lifetime,  or  to  the  faid  Dorothy  after  the  death  of  the 
44  faid  Sir  Edward  while  (he  was  folc,  or  to  the  faid 
44  Thomas  and  Dorothy  after  the  marriage  between  them 
44  celebrated,  or  to  any  of  them,  but  refufed  to  pay  the 
44  fame  to  the  faid  Sir  Edward  in  his  lifetime,  and  to  the 
44  fame  Thomas  and  Dorothy  after  the  marriage  between, 
"  them  celebrated  *,  and  me  the  fame  countefs  doth  ftill 
44  refufc  to  renter  the  fame  to  the  faid  Thomas  and  Do- 
44  rothy9  and  unjuftly  detains  the  fame  in  delay  of  the 
44  faithful  execution  of  the  will  of  the  faid  Sir  Edward, 
44  and  to  the  damage  of  them  the  faid  Thomas  and  Dorothy 
44  of  ten  pounds :  And  thereupon  they  bring  fuit,  ls'c.  Profert  of  the 
44  And  the  fame  Thomas  and  Dorothy  produce  here  in  lettcrs  tcfta" 
44  court  the  letters  teftamentary  of  the  aforefaid  Edward)  ™uccd?  pr°" 
44  by  which  it  fufficiently  appears  to  the  Court  here,  that 
44  (he  die  faid  Dorothy  is  executrix  of  the  will  of  die  faid 
44  Edward,  and  thereof  hath  adminiftration,  6fr. 
.    *4  And  the  faid  Bridget,  by  William  Rymer  her  attorney, 
li  comes  and  defends  the  force  and  injury,  when,  &c. 
44  and  fays  nothing  in  bar  or  preclufion  of  the  action  of 
44  the  faid  Thomas  and  Dorothy  aforefaid,  whereby  the 
44  fame  Thomas  and  Dorothy  thereupon  remain  againft  the 
44  aforefaid  Bridget  undefended :    Therefore  it  is  conG-  Judgment  by 
44  dered.  That  the  faid  Thomas  and  Dorothy  recover  againft  nil  dic,t' 
44  the  faid  Bridget  their  faid  debt,  and  their  damages  by 
44  occafion  of  the  detention  of  that  debt,  to  fifty  (hillings, 
44  to  the  fame  Thomas  and  Darothy,  by  their  aflent,  by  the 
44  Court  here  adjudged,  to  be  levied  of  the  goods  and 
44  chattels  which  were  the  faid  earl's  at  the  time  of  his 
44  death,  being  in  the  hands  of  the  fame  Bridget  to  be 
44  .adminiftcred,  if  (he  huh  fo  much  in  her  hands  to  ad- 
J4  minifter ;  and  it"  (he  hath  not,  that  then  the  damages 
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afcrefzld  uc  levied  of  d.e  proper  goods  and  chattels  of 
the  faid  Bridget ;  arid  the  laid  Bridget  conntels  of  /ty- 
r.izuthy  in  mercy,  C5V. 

"  And  the  aforcfaid  Bridget  cotfttefi  dowager  of  P/jr- 
*»?///£,   by  i/(f//r;  Doughty  her  attorney,  cometh  and 
faith,  that  in  the  record  and  proceedings  aforefaid,  and 
alfo  in  giving  of  the  judgment  aforcfaid,  there  is  ma- 
nifeft  error,  in  this,  to  wit,  That  the  declaration  afore* 
faid,  and  the  matter  in  the  fame  contained,  are  not 
fuflicieut  in  the  law  to  have  and  maintain  the    a£Hon 
aforcfaid  of  the  faidThomas  and  Zferrfiythereupon  againff 
her  the  faid  countefs :  Therefore  in  that  there  is  mani- 
feft  error.  There  is  error  alfo  in  this,  that  by  the  record 
aforcfaid  it  appears,  that  the  faid  judgment  in  manner 
and  form  aforcfaid  given  was  given  for  the  faid  Thomas 
and  Dorothy  again  ft  her  the  faid  countefs,  in  the  plea 
aforcfaid,  whereas  by  the  law  of  the  land  of  this  king- 
dom of  England^  that  judgment  ought  to  have  been 
given  for  the  fame  countefs  againft  the  faid  Thomas  and 
Dorothy  ;  and  therefore  in  this  there  is  likewife  mani- 
feft  error :  And  the  faid  countefs  further  faith,  that 
there  is  error  in  this  alfo,  to  wit,  that  there  is  not  any 
warrant  of  attorney  filed  of  record  in  the  faid  Court 
of  Common  Bench  between  the  faid  parties  of  the  plea 
aforcfaid,  to  warrant  Charles  Draper  to  be  attorney  for 
the  faid  Thomas  and  Dorothy  againft  the  faid  countefs 
in  the  plea  aforefaid  ;  therefore  in  that  likewife  there 
is  manifeft  error;  wherefore  the  fame  countefs  prays 
a  writ  of  the  lord  the  king  of  certiorari  to  be  directed 
to  the  Chief  Juftice  of  the  faid  lord  the  king  of  the 
Common  Bench,   faV.     And  it  is  granted  to  her,   EsV. 
by  which  it  is  commanded  that  Sir  Edward  Herbert, 
Kiit.,  Chief  Juftice  of  the  Common  Bench  aforefaid, 
examine  the  rolls  and  other  remembrances  of  the  war- 
rants of  attorney  of  the  county  of  Middle/ex ,  of  the 
term  of  Eajter  in  the  third  year  of  the  reign  of  the  faid 
lord  the  king,  being  in  his  cuftody  of  record,  and  with- 
out delay  to  certify  what  in  the  fame  he  (hall  find  there- 
upon to  the  faid  lord  the  king,  wherefocver,   toV.  to- 
gether with  the  writ  of  the  faid  lord  the  king,  to  him 
for  that  purpofe  directed,    EuV.     Which   faid   Chief 
Juftice  of  the  Bench  aforcfaid  of  our  faid  lord  the  king 
;;iifwercd,  that  the  execution  of  the  writ  aforefaid  ap- 
peared in  a  fchcdule  to  the  fame  writ  annexed,  in  which 
fchcdulc  are  con  Mined  the  title  of  the  rolls  of  the  war- 
rants of  attorney  filed  of  the  faid  term  of  Eajler  in  the 
aforefaid  writ  fpecilied,  being  in  the  cuftody  of  him 
ihc  laid  Chief  Juftice  of  record;  and  the  record  of- a 
certain  warrant  of  attorney  between  the  parties  afore- 

"  foul 
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"  faid  of  the  plea  aforefaid  in  the  fame  form  in  which  the 
44  fame  warrant  of  attorney  is  entered  of  record  in  the 
44  fame  rolls,  which  faid  title  and  warrants  of  attorney 
44  follow  in  thefe  words.  Rolls  of  attornies  received  be- 
44  fore  Sir  Edward  Herbert,  fcnt.,  Chief  Jufticc  of  the  lord 
44  the  king  of  the  Common  Bench,  and  his  brethren,  of  the 
44  term  of  Eafler  in  the  third  year  of  the  reign  of  our 
44  lord  James  the  Second,'  by  the  Grace  of  GOD,  of 
44  England,  Scot/and,  France,  and  Ireland  King,  De- 
44  fender  of  the  Faith,  GTr. 

44  Middle/ex,  to  wit,  Thomas  Throckmorton,   Efq.  and  Warrant  of  at- 
<c  Dorothy  his  wife,  executrix  of  the  laft  will  and  tefta-  tomey. 
44  ment  of  Sir  Edward  Pick,  Knt.  puts  in  his  ftead  Charles 
44  Draper  his  attorney,  again  ft  Bridget  countefs  dowager 
44  of  Plymouth,  executrix  of  the  laft  will  and  teftament  of 
44  Charles  earl  of  Plymouth,  of  a  plea  of  debt,  which  faid 
44  writ  is  filed  amongft  the  records  without  day,  &c. 
44  And  hereupon  the  aforefaid  Thomas  and  Dorothy,  by 
44  Michael  John/on  their  attorney,  come  gratis  here  in 
44  court,  and  the  aforefaid  Bridget  countefs  dowager  of 
44  Plymouth  as   aforefaid,  faith,  that  in  the  record  and 
44  proceedings,  and  alfo  in  the  giving  of  judgment  afore- 
*4  faid,  there  is  manifeft  error,  alleging  the  errors  afore* 
41  faid  by  him  in  form  aforefaid  alleged, '  and  prays  that 
€<  the  faid  judgment  for  the  errors  aforefaid,  and  others        T  788  1 
44  being  in  the  record  and  proceedings  aforefaid,  may  be 
€c  reverfed,  annulled,  and  entirely  deemed  as  none ;  and 
44  that  (he  be  reftored  to  all  which  by  occafion  of  the 
44  judgment  aforefaid  (he  hath  loft,  &TV.     And  that  the 
44  faid  Thomas  and  Dorothy  to  the  errors  aforefaid  may 
44  rejoin,  i&c.     And  that  the  Court  of  the  faid  lord  the 
€<  king  here  may  proceed  to  the  examination  as  well  of 
44  the   record  and  proceedings  aforefaid  as  the  matters 
44  aforefaid  above  affigned  for  errors,  &c.     And  the  faid 
cc  Thomas  and  Dorothy  fay,  that  there  is  not  any  error 
44  either  in  the  record  and  proceedings  aforefaid,  or  in 
44  the  giving  of  the  judgment  aforefaid ;  and  in  like  man-  Defendants  r«- 
44  ner  pray  that  the  Court  of  the  faid  lord  the  king  may  join  in  error. 
44  proceed  to  the  examination  as  well  of  the  record  and 
44  proceedings  aforefaid,  as  of  the  matters  aforefaid  above 
44  affigned  for  errors,  and  that  the  judgment  aforefaid 
44  be  in  all  things  affirmed,  faV.     And  becaufe  the  Court  Continuances. 
44  of  the  faid  lord  the  king  now  here  are  not  yet  advifed 
44  of  giving  their  judgment  herein  ;  day  is  therefore  given 
44  to  the  parties  aforefaid  before  the  faid  lord  the  king, 
44  until  three  weeks  from  the  day  of  St.  Michael  then  next 
44  following,  wherefoever,  &c.  of  hearing  their  judgment 
44  thereon,   forafmuch  as  the  Court  of  the  lord  the  king 
44  now  here  are  not  yet  thereupon,  feV.     At  which  day 
Vol.  II.  F  f  "  before 
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41  before  the  king  at  Wejlmlnfier  come  the  parties  aforr- 

44  (aid  by  their  fa  id  attornies :  But  becaufc  the  Court  of 

44  the  faid  lord  the  king  now  here  are  not  yet  advifed  of 

44  giving  their  judgment  of  and  upon  the  (aid  prenufes, 

44  day  is  therefore  given  to  the  parties  aforefaid  before 

"  the  lord  the  king,  until  eight  days  from  the  day  of  St. 

44  Hilary^  whercfoever,  tfe.  of  hearing  their  judgment 

44  thereon,  forafmuch  as  the  Court  of  the  faid  lord  the 

"  king  here  thereon  are  not  yet,  tic.    At  which  day  be- 

44  fore  the  lord  the  king  at  Wefluunfltr  come  the  parties 

44  aforefaid  by  their  faid  attornies :  But  becaufc  the  Court 

44  of  the  faid  lord  the  king  now  here  are  not  yet  advifed 

44  of  giving  their  judgment  of  and  upon  the  premifes* 

44  day  is  therefore  given  to  the  parties  aforefaid  before  the 

44  lord  the  king,  until  fifteen  days  from  the  day  of  MajUr+ 

4(  whercfoever,  (5V.  of  hearing  their  judgment  thereon* 

44  in  regard  that  the  Court  of  the  faid  lord  the  king  here 

44  therein   arc   not  yet,  EsV.     At  which  day  before  die 

44  lord  the  king  at  Wejlminfer  come  the  faid  parties  by 

judical  re-     u  fa^  attornies  aforefaid :    Upon  which  as  well  the  re- 

44  cord  and  proceedings  aforefaid,  and  the  judgment  given 

44  thereon,  as  the  faid  caufes  and  matters  above  affigned 

44  for  errors,  being  feen  and  more  fully  underftood  and 

44  diligently  examined  by  the  Court  of  our  faid  lord  the 

44  king  here ;  forafmuch  as  it  feems  to  the  Court  of  our 

"  faid  lord  the  king  low  here,  that  in  the  record  and 

44  proceedings  aforefaid,  and  alfo  in  the  giving  of  the 

44  judgment  aforefaid,  there  is  man  if  eft  error,  it  is  coa- 

4k  Cdcred  that  the  faid  judgment  for  the  errors  aforefaid, 

44  and  others  in  the  record  and  proceedings  aforefaid,  be 

"  revoked,  annulled,  and  altogether   deemed    as  none* 

44  and  that   the  aforefaid   Bridget  ecuntefs  dowager  of 

"  Plymouth^  be  reftored  to  all  things  which  by  occafion  of 

44  the  judgment  aforefaid  fhe  hath  loft,"  ifc. 
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Pleas  before  the  Lord  the  King  at  Weftminfter, 
of  the  Term  of  Eafter  in  the  Eighth  Tear  of 
the  Reign  of  our  Lord  William  the  Third, 
now  King  of  England,  &c.     Roll  29  i. 

Freeman   and  others  againft  Bernard  and  others. 
[3  Ld.  Raym.  Entries  368.  S.  C] 

London,  «    nE  it  remembered,  That  heretofore,  to  wit,  Comb.  440/ 
to  wit,  t€  *-*   in  the  term  of  St.  Hilary  in  the  fixth  year  Carth»  373. 
"  of  the  reign  of  the  lord  William  the  Third,  now  King  I^r.6/^0^ 
41  of  England,  feV .,  before  the  fame  lord  the  king  at  Wejl-  3  Salic.  45. 
44  minjler  came  Thomas  Freeman  and  Thomas  Haggar  by  Holt  79-  s«  c« 
44  Benjamin  Mould  their  attorney,  and  brought  into  the 
44  court  of  our  faid  lord  the  king  then  there  their  certain 
44  bill  againft  Samuel  Bernard  and  Thomas  Rodbard  in  cuf- 
44  tody  of  the  marftial,  &c.  of  a  plea  of  trefpafs  upon  the 
44  cafe,  &c. ;  and  there  are  pledges  of  profecuting,  name- 
€t  ty»  7°^n  Lhe  anc*  Richard  Roe  ;  which  faid  bill  follow- 
44  eth  in  thefe  words  ;  that  is  to  fay,  London,  to  wit,  Tho- 
44  mas  Freeman  and  Thomas  Haggar  complain  of  Samuel 
cc  Bernard  and  Thomas  Rodbard  in  the  cuftody  of  the  mar- 
44  dial  of  the  Marjhalfea  of  the  lord  the  king,  before  the 
44  king  himfelf  being,  for  that,  to  wit,  that  whereas  on  the  Declaration  op. 
44  eighth  day  of  dugujt  in  the  year  of  our  Lord  one  thou-  on  an  «g«ement 
44  fand  fix  hundred  and  ninety-three,  at  London  aforefaid,  ^J",}^ 
44  to  wit,  in  the  parifh  of  St.  Mary  le  Bow  in  the  ward  of  foxc  December 
44  Cheap,  it  was  agreed  between  them   the  faid  Thomas  SS« 
4<  Freeman  and  Thomas  Haggar  and  the  faid  Samuel  Ber* 
€i  nard  and  Thomas  Rodbard  in  manner  and  form  follow- 
"  ing  \  that  is  to  fay,  that  the  faid  Samuel  Bernard  and 
44  Thomas  Rodbard  fhoulcl  deliver  to  the  faid  Thomas  Free* 
€C  man  and  Thomas  Haggar  fixteen  bags  of  good  new  hops 
4;  of  the  then  next  growth,  good  brewers  ware,  at  thirty 
44  and  four  (hillings  by  the  hundted  weight,  and  that  they 
cc  mould  be  delivered  at  or  before  the  twenty-fifth  day  of 
"  December  then  next  following,  and  thereupon  in  confi-  JJ0^^^* 
4<  deration    that   the   faid  Thomas   Freeman  and.  Thomas  a^^ment! 
44  Haggar had  paid  to  the  faid  Samuel  Bernard  and  Thomas 
44  Rodbard  one  piece  of  gold  coin,  called  a  guinea,  of  law- 
44  ful  money  of  England,  in  part  of  payment  thereof,  and 
44  then  and  there,  at  the  fpecial  inftance  and  requeft  of 
44  them  the  fame  Samuel  Bernard  and  Thomas  Rodbard, 
44  had  took  upon  thcmfelvcs  and  had  faithfully  promifed 
44  the  faid  Samuel  and  Thomas  Rodbard  to  perform   the 
"  -agreement  aforefaid  in  all  things  on  the  part  of  them  the 
F  f  2  "  faid 
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44  faid  Thomas  Freeman  and  Thomas  Haggar  to  be  pPf2* 
44  formed  or  fulfilled,  according  to  the  form  and  effect  of 
44  the  aforefaid  agreement,  they  the  faid  Samuel  Bernard 
44  and  Thomas  Rodbardzcok  upon  themfelvesrand  then  and 
44  there  faithfully  promifed  the  faid  T%omas  Freeman  and 
w  Thomas  Haggar,  that  they  the  fame  Samuel  and  Thomas 
44  Rodbard  would  well  and  truly  perform  and  fulfil  the 
44  agreement  afurefaid  in  all  things  on  the  part  of  them  the 
44  faid  Samuel  and  Thomas  Rodbard  to  be  performed  or  fut- 
44  filled  :  Ncvcrthclefs  the  faid  Samuel  and  Thomas  Rod" 
44  bard  their  promife  and  undertaking  aforefaid  not  at  all 
44  regarding,  but  contriving  and  fraudulently  intending 
fc. each  in  not  <c  tne  fome  Thomas  Freeman  and  Thomas  Haggar  in  this 
hofu ,ID*  cl  Part  craftiry  and  fubtilly  to  deceive  and  defraud,  nave 

44  not  delivered  to  the  faid  Thomas  Freeman  and  Thomas 
44  Haggar,  or  either  of  them,  the  faid  frxtcerr  bags  cf  hops, 
44  or  any  parcel  thereof,  upon  or  before  the  fard  twenty- 
44  fifth  day  of  December  next  following  after  the  making 
44  the  faid  agreement,  or  at  any  time  afterwards,  but  have 
44  hitherto  altogether  refufed  and  (till  do  refufe  to  deliver 
feecr.d  count      "  the  fame  to  them.      And  whereas  alfo  afterwards,  to. 
«,  .;n  another      "  wit,  on  the  faid  eighth  day  of  Augujl  in  the  year  of  our 
aticcment  in       u  j      ,  aforefay    at  I,0fl(Jorj  aforciaid,  in  the  parifli  and 
to  jeliver  other    M  vara  aforefaid,  a  certain  other  agreement  was  had  and 
fixieen>gsof    ««  made  in  writing  between  the  faid  Samuel  and  Thomas 
H»  and  uft  io  4<  |f  ^^  ana  dicm  tnc  fajj  7foiw<w  Freeman  and  *2omf 

f'.c  handset  1  .  r  it         •  1         •  r  i_  i         *•  •  i 

tuhdpaibn.       <4  Haggar  in  form  following,  that  is  to  fay,  that  the  laid 
4<  Samuel  Bernard  and  Thzmas  Rodbard  mould  deliver  to 
44  them   the   fame   Thzmas  Freeman  and  Themes  Haggar 
44  fixteen  other  bags  of  good  new  hops  of  the  then  next 
44  growth,  good  brewers  ware,   ::t  the  rate  of  thirty-four 
44  (hillings  by  the  hundred ;  and  that  they  (hould  be  deli- 
44  vered  upon  or  before  the  twenty-fifth  day  of  DeccPiker 
44  then  next  following,  which  faid  written  agreement  was 
41  left  in  the  hands  of  ont  Thzmas  Ruck :  And  whereas  af- 
44  terwards,  to  wit,  on  the  fame  eighth  day  of  Augujl  in 
44  the  year  abovcfaid,at  London  aforciaid,  in  the  parilh  and 
Coii.-quaim         «  ward  aforefaid,  a  certain  difecurfc  was  had  and  moved 
i°..chinJ!.!he       "  between  the  faid  Samuel  and   Thomas  Rodbard  and  the 
4C  faid  T homes  Freeman  and  Thzmas  Haggar,  of  and  con- 
44  cerning  the  faid  agreement  laft  mentioned,  and  of  and 
44  concerning  the  delivery  of  two  loads  of  hops  to  the  fame 
44  Thm^s  Freeman  and  Thomas  Haggar ;  by  the  faid  Samuel 
44  and   Thcm:?s  Rodbard  to  be  made,  and  upon  that  dif- 
44  courfe  between  the  faid  Samuel  and  Thomas  Rcdtard 
*4  and  the  fame  Thomas  Freeman  and  Thomas  Haggar,  two 
44  other  loads  of  hops,  according  to  the  faid  agreement,  fo 
44  as  aforefaid  left  in  the  hands  of  the  faid  Thomas  Rack,  and 
44  that  thev  the  fame  Th:?ujs  Freeman  znd  Thomas  Haggar 

44  would 


*£p.tment. 
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**  fhould  accept  the  faid  hops  laft  mentioned,  according  to 

44  the  faid  firft  agreement  laft  recited;  and  thereupon,  in  ™*£*  Pr0- 

44  confideration  that  they  the  fame  Thomas  Freeman  and 

44  Thomas  Haggar  then  and  there,  at  the  fpecial  inftance 

44  and  requeft  of  the  faid  Samuel  and  Thomas  Rodbard  had 

44  paid  to  the  faid  Samuel  and  Thomas  Rodbard  one  other 

<c  piece  of  gold  coin,  called  a  guinea,  of  lawful  money  of 

44  England,  in  part  of  payment  for  the  fame  hops  laft  men- 

44  tioned,  and  had  took  upon  themfelves,  and  Faithfully        [  701  J 

44  promifed  the  fame  Samuel  and  Thomas  Rodbard  to  per- 

44  form  and  fulfil  the  agreement  aforefaid  in  all  things  on 

44  the  part  of  them  the  faid  Thomas  Freeman  and  Thomas 

44  Haggar  to  be  performed  and  fulfilled,  according  to  the 

44  form  and  effeft  of  the  agreement  aforefaid  laft  men- 

44  tioned,  they  the  fame  Samuel  and  Thomas  Rodbard  took 

4C  upon  themfelves,  and  then  and  there  faithfully  promifed 

44  the  fame  Thomas  Freeman  and  Thomas  Higgar,  that  they 

44  the  fame  Samuel  and  Thomas  Rodbard  would  well  and 

44  faithfully  perform   and  fulfil  the  faid  agreement  laft 

44  mentioned  in  all  things  on  the  part  of  them  the  faid  Sa- 

44  mtal  ami  Thomas  Rodbard  to  be  performed  and  fulfilled  : 

44  Neverthelefs  the  aforefaid  Samuel  and  Thomas  Rodbard  Breach. 

44  their  faid  promifes  and  undertakings  laft  mentioned  in 

44  form  aforefaid  made  not  regarding,  but  contriving  and 

44  fraudulently  intending  the  fame  Thomas  Freeman  and 

44  Thomas  Haggar  in  this  behalf  craftily  and  cunningly  to 

41  deceive  and  defraud,  have  not,  nor  hath  either  of  them 

44  delivered  the  faid  two  loads  of  hops  laft  mentioned,,  or 

44  any  parcel  thereof,   to  the  fame  Thomas  Freeman  and 

44  Thomas  Haggar,  upon  or  before  the  faid  twenty-fifth 

44  day  of  December  next  following  after  the  making  the 

44  faid  promife  and  undertaking  laft  mentioned,  or  at  any 

44  time  afterwards,  but  have  hitherto  altogether  refufed, 

44  and  yet  do  refufe,  to  deliver  the  fame  to  them ;  where- 

44  fore  the  faid  Thomas  Freeman  and  Thomas  Haggar  fay, 

44  that  they  are  injured  and  have  damage  to  the  value  of 

44  two  hundred  pounds :  And  thereupon  they  bring  fuit, 

44  &c. 

44  And  now  at  this  day,  to  wit,  Wedncfday  next  after  fif- 
"  teen  days  from  the  day  of  Eajler,  until  which  day  the 
44  faid  Samuel  and  Thomas  Rodbard  had  leave  to  imparle  to 
44  the  faid  bill,  and  then  to  anfwer,  &c.  before  the  lord 
44  the  king  at  Wejlminfter,  come  as  well  the  faid  Thomas 
44  Freeman  and  Thomas  Haggar  by  their  faid  attorney,  as 
44  the  faid  Samuel  and  Thomas  Rodbard  by  John  Bernard 
44  their  attorney  :  And  the  fame  Samuel  and  Thomas  Rod- 
44  bard  defend  the  force  and  injury  when,  t5V.,  and  fay 
44  that  the  faid  Thomas  Freeman  and  Thomas  Haggar  ought 
44  not  to  have  or  maintain  their  a&ion  aforefaid  thereupon 
F  f  3  "  againft 
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To  be  made  in 
writing  before 
the  firrt  of  De- 
cember. 


Arbitrator! 
make  their 
award. 
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"  againft  them  \  becaufe  they  fay,  that  after  the  making 
"  the  feveral  promifes  and  undertakings  above  in  the  laid 
«  declaration  fpecified,  that  is  to  fay,  on  the  fecond  day 
4C  of  November  in  the  year  of  our  Lord  one  thoufand  fix 
"  hundred  and  ninety-four,  at  London  aforefaid,  to  wit,  at 
"  the  parifli  of  St.  Mary  le  Bow  in  the  ward  of  Cheap 
"  aforefaid,  as  well  the  (aid  Thomas  Freeman  and  "Thomas 
"  Haggar  as  the  faid  Samuel  and  Thomas  Rodbard  did  fub- 
"  mit  and  put  themfelves  to  the  award,  ordination,  and 
"  judgment  of  Sir  John  Parfons,  itnight,   and  Richard 
"  Hammond,biewcTS  arbitrators,  as  well  on  the  part  of  the 
"  faid  Thomas  Freeman  and  Thomas  Haggar,  as  on  the  part 
"  of  them  the  faid  Samuel  and  Thomas  Rodbard,  indifrer- 
"  ently  nominated  and  ele&ed  to  award,  ordain,  adjudge, 
"  and  determine  of,  and  upon,  and  concerning  all  and  all 
"  manner  of  a&ion  and  anions,  caufe  and  caufes  of  ac- 
i4  tions,  fuits,  debts,  bonds,  bills,  fpecialties,  executions, 
"  accounts,  fum  and  fums  of  money,  differences,  contro- 
"  verfies,  trefpafles,  damages,  claims,  and  demands  what- 
li  foever  at  any  time  before  then  had,  moved,  commenced, 
"  profecuted,  done,  promifed,  committed,  or  depending 
"  in  fuit,  controverfy,  queftion,  or  demand,  by  or  between 
"  the  faid  Thomas  Freeman  and  Thomas  Haggar  and  the 
"  faid  Samuel  and  Thomas  Rodbard,  for  or  by  reafon  of  any 
"  matter,  caufe,  or  thing  whatfoever  \  fo  that  the  faid  ar-« 
"  bitrators  fhould  make  and  give  their  award  and  deter- 
"  mination  of  and  concerning  the  premifes  in  writing  in* 
"  dented  under  their  hands  and  feals,  ready  to  be  delivered 
u  to  the  faid  Thomas  Freeman  and  Thomas  Haggar,  Samuel 
u  and  Thcmas  Rodbard,  or  either  or  any  of  them,  at  or  in 
"  the  manfion-houfe  of  Toby  Winne  fcrivencr,  in  a  ftreet 
"  called  Bartholomew  Lane,  near  the  Royal  Exchange,  Lon- 
"  don,  to  wit,  in  the  parifli  of  St.  Bartholomew  Exchange^ 
"  in  the  ward  of  Broadflrett,  London,  the  faid  Sir  John 
€i  Parfons  and  Richard  Hammond  the  arbitrators    afore- 
«  faid,  having  taken  upon  themfelves  the  trouble  of  the 
u  faid  award,  by  a  certain  writing  indented  under  the 
€<  hands  and  feals  of  the  faid  arbitrators,  and  ready  to  be 
"  delivered  to  the  faid  Thomas  Freeman  and  Thomas  Hag- 
i€  gar,  Samuel  and  Thomas  Rodbard,  either  or  any  of  them, 
€<  did  arbitrate,  make,  and  give  their  award  and  determine 
u  ation  of  and  concerning  the  premifes,  that  the  faid  8a- 
fc  muel  and  Thomas  Rodbard)  and  alfo  the  faid  Thtmat 
tl  Freeman  and  Thomas  Haggar,  or  the  feveral  refpeOive 
"  executors  and  adminiftrators  of  the  faid  Samuel  and 
€f  Thomas  Rodbard,  Thomas  Freeman,  and  Thomas  Haggar^ 
"  fhould  mutually  fign  and  feal,  and  as  their  a&  and  deed 
u  deliver  to  and  for  die  ufe  of  each  other,  their  executors 
«  and  adminiftrators  refpe&ively,  full  and  futcient  gene* 

«  ral. 
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"  ral  releafes  and  discharges  of  all  a&ions,  fuits,  accounts, 
u  debts,  and  demands  whatfoever,  in  law  or  equity,  of  or 
u  concerning  the  premifes,  to  the  faid  arbitrators  as  afore- 
"  faid  in  any  manner  fubmitted.  And  the  faid  Samuel 
"  and  Thonuis  Rodbard  fay,  that  they,  from  the  time  of 
u  making  the  faid  award,  always  were  and  now  are  ready 
u  to  fign  and  feal,  and  as  their  afts  and  deeds  deliver  to 
4S  the  fame  Thomas  Freeman  and  Thomas  Haggar  fuch  re- 
€(  leafes  and  difcharges,  as  by  the  faid  arbitrators  are  above 
((  awarded,  if  the  faid  Thomas  Freeman  and  Thomas  Hag* 
€i  gar  fliould  and  would  be  willing  to  accept  thofe  releafes 
4€  and  difcharges  from  the  faid  Samuel  and  Thomas  Rod* 
u  bard :  And  this  they  are  ready  to  verify :  Wherefore  the 
€f  fame  Samuel  and  Thomas  Rodbard  pray  judgment,  if  the 
41  faid  Thomas  Freeman  and  Thomas  Haggar  ought  to  have 
"  or  maintain  their  a&ion  aforefaid  thereupon  againft 
•**  them,  toV. 

"  To  this  the  plaintiffs  demurred,  and  the  defendants 
4t  joined  in  demurrer." 


Pleas  before  our  Lord  the  King  and  our  Lady      [  793  ] 
the  SJucen  at  Weftrninfter,  of  the  Term  of  the 
Holy  Trinity  in  the  Seventh   Tear  of  the 
Reign  of  William  the  Third,  now  King  of 
England,    fcfr.     Roll  176. 

Bacon  againji  Debary. 
[3  Ld.  Raym.  Entries  361.  S.  C] 


London,  (( 
to  wit, 


n,  «  D  E  it  remembered,  That  heretofore,  that  is  5,1^  70.  skin. 

it,  "  ■"    to  fay,  in  the  term  of  Eajler  laft  pad,  be-  679.    Comb. 
"  fore  the  lord  the  king  at  Wejlminjler  came  Jofiab  Bacon  439-  Ca^>- 
44  by  William  Baker  his  attorney,  and  brought  into  the  b.  r.  1*9. 
"  court  of  the  faid  lord  the  king  then  there  his  certain  bill  H0U78.  s.  C. 
"  againft  David  Denary,  otherwife  called  David  Debary  of 
"  London,  merchant,  in  cuftody  of  the  marfhal,  tsV.,  of  a 
u  plea  of  debt j  and  there  are  pledges  of  profecuting, 
"  namely  John  Dot  and  Richard  Roe;  which  faid  bill  fol- 
"  loweth  in  thefe  words,  that  is  to  fay,  London,  to  wit,  Declaration  up. 
u  Jofiab  Bacon  complains   of  David  Debary,  otherwife  °n  a  bond  ot  *r- 
"  called  David  Debary  of  London,  merchant,  in  the  cuftody  bitwlion- 
€i  of  the  marflial  of  the  Marjbalfea  of  our  lord  the  king, 
"  before  the  king  himfelf  being,  of  a  plea  that  he  render 

F  f  4  "  t0 
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"  to  him  fix  hundred  pounds  of  lawful  money  of  Englmndi 
€t  which  he  owes  to  him  and  unjuftly  detains,  for  that,  to 
"  wit,  That  whereas  the  faid  David,  on  the  eighth  day  of 
"  November  in  the  year  of  our  Lord  one  thoufand  fix  hun- 
€i  dred  and  ninety-four,  at  London,  to  wit,  in  the  parifh  of 
f<  St.  Mary  le  Bow  in  the  ward  of  Cheap,  by  his  certain 
"  writing  obligatory,  fealed  with  thefeal  of  the  fame  Da- 
"  vid,  which  to  the  Court  of  the  faid  lord  the  king  is  now 
4C  here  (hewn,  the  date  of  which  is  the  fame  day  and  year, 
"  acknowledged  himfelf  to  be  held  and  firmly  bound  to 
"  the  faid  J  oft  ah  in  the  aforefaid  fix  hundred  pounds,  to 
"  be  paid  to  the  fame  Jo/Iah  when  he  (hould  be  thereunto 
"  requefted  :  Nevcrthelefs  the  faid  David,  although  often 
"  requefted,  feV.,  hath  not  yet  paid  the  faid  fix  hundred 
"  pounds  to  the  faid  Joftah,  but  hath  hitherto  altogether 
"  refufed  and  (till  doth  rcfufe  to  pay  the  fame  to  him,  to 
"  the  damage  of  the  fame  Jofiah  of  one  hundred  pounds : 
"  And  therefore  he  brings  fuit,  te*r. 

u  And  now  at  this  day,  to  wit,  Friday  next  after  the 
"  morrow  of  the  Holy  Trinity  in  this  fame  term,  until 
"  which  day  the  faid  David  had  leave  to  imparle  to  the 
"  faid  bill,  and  then  to  anfwer,  £sV.  before  the  lord  the 
"  king  at  Wejlminflcr,  comes  as  well  the  faid  Joftah  by  his 
<c  faid  attorney,  as  the  laid  David  by  John  Green  his  at- 
T  704  1  "  torncy»  an<* tnc  ^amc  David  defends  the  force  and  in- 
*■  a  jury»  when,  Wr.,  and  prays  oyer  of  the  writing  obliga- 

"  tory ;  and  it  is  read  to  him,  feV. ;  he  alfo  prays  oyer  of 
"  the  condition  of  the  fame  writing  obligatory;  and  it  is 
iC  read  to  him  in  thefe  words,  to  wit,  The  condition  of 
"  this  obligation  is  fuch,  that  if  the  above-bounden  David 
"  Delary,  for  and  on  the  behalf  of  Jacob  Dernyter  of  Ham- 
tl  borough^  merchant,  his  executors  and  adminiltrators,  do 
"  and  Ihall  well  and  duly  ftand  to,  obey,  abide,  obferve, 
"  perform,  fulfil,  and  keep  the  award,  arbitrement,  order, 
"  final  end,  determination,  and  judgment  of  Maurice  Wil- 
"  Hams,  Nicholas  Cutler,  and  Michael  Milford  of  London, 
11  merchants,  or  any  two  of  them,  arbitrators,  as  well  on 
u  the  part  and  behalf  of  the  above-named  Jofiah  Baron, 
44  and  by  their  mutual  afients  and  confents  indifferently 
"  elected,  named,  and  chofen  to  arbitrate,  award,  order, 
u  judge,  determine,  and  a  final  end  to  make  of,  for,  upon, 
««  and  concerning  all  and  all  manner  of  action  and  actions, 
"  caufe  and  caufes  of  acTion,  fuits,  debts,  accounts,  reck- 
*  onings,  fum  and  fums  of  money,  covenants,  contracts, 
M  promifes,  trefpafles,  damages,  bonds,  bills,  fpecialties, 
"  judgments,  extents,  executions,  trefpafTcs,  ftrifes,  dif- 
u  ferences,  controverfies,  matters,  claims,  and  demands 
«<  whatfoever,  as  now  are,  or  at  any  time  before  the  date 
«<  above  written  have  been  moved,  ftirred  up,  or  depend- 

"  in$ 
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"  ing  between  the  faid  David  Debary,  as  attorney  to  the 

u  faid  Jacob  Dernyter  of  the  one  part,  and  the  faid  Jofiab 

"  Bacon  of  the  other  part,  for,  touching,  or  concerning 

44  certain  accounts  between  the  faid  Jofiab  Bacon  and  the 

44  faid  Jacob  Dernyter,  fo  as  the  faid  award,  arbitrament, 

44  order,  final  end,  determination,  and  judgment  of  the  faid 

"  arbitrators,  or  any  two  of  them,  of  and  upon  the  pre- 

"  mifes,  be  made  and  fet  down  in  writing  indented  under 

"  their  hands  and  feals,  and  be  delivered,  or  ready  to  be 

"  delivered  up  unto  the  faid  parties  refpe&ively  in  differ- 

"  ence,  requiring  the  fame  at  or  in  the  now  dwelling* 

44  houfe  of  John  Chambers,  fcrivener,  fituate  in  Lombard- 

"  Jlreet,  London,  on  or  before  the  one  arid  twentieth  day  of 

44  this  inftant  Novembers  then  this  obligation  to  be  void, 

"  or  elfe  to  ftand  in  full  force  and  virtue ;  which  being 

44  read  and  heard,  the  fame  David  Debary  faith,  that  the 

"  faid  Jofiab  Bacon  ought  not  to  have  or  maintain  his  faid 

44  a&ion  againft  him  thereupon ;  becaufe  he  faith,  that  No  award 

«  the  faid  Maurice  Williams,  Nicholas  Cutler,  and  Michael  Plttdfid- 

"  Milford  in  the  condition  aforefaid  named,  or  two  of 

"  them,  did  not  make  any  award  in  writing  indented  un- 

44  der  their  hands  and  feals,  of,  for,  or  concerning  the  pre- 

"  mifes  aforefaid  in  the  condition  aforefaid  above  fpecified, 

44  upon  or  before  the  twenty-firft  day  of  November  in  the 

"  condition  aforefaid  mentioned,  according  to  the  form 

"  and  effe£t  of  the  faid  condition :  And  this  he  is  ready  to 

44  verify :  Wherefore  he  prays  judgment  if  the  faid  Jo/tab 

"  Bacon  ought  to  have  or  maintain  his  a&ion  aforefaid 

"  thereupon  againft  him,  t$c. 

44  And  the  faid  Jofiab  Bacon  faith,  That  he,  notwith-  RepKesaa 
44  (landing  any  thing  by  the  faid  David  Debary  above  in  awarj!-         «• 
44  his  plea  alleged,  ought  not  to  be  precluded  from  having       1 795  J 
44  his  action  aforefaid  thereupon   againft  him  the  faid 
44  David,   becaufe  ,he  faith,  that  after  the  making  the 
44  writing  obligatory  aforefaid,  to  wit,  upon  the  twenty- 
44  firft  day  of  November  in  the  year  of  our  lord  one  thou- 
44  fand  fix  hundred  and  ninety-four,  in   the   faid  con* 
44  dition  fpecified,  at  London  aforefaid,  in  the  parifli  and 
44  ward  aforefaid,  the  faid  Nicholas  Cutler  and  Michael 
44  Milford,  two  of  the  arbitrators  in  the  faid  condition 
44  above  fpecified,  took  upon  themfelves  the  trouble  of 
44  awarding  and  ordaining  of  and  concerning  the  premifes 
44  in  the  faid  condition  above-mentioned,  and  made  their 
44  award  in  writing  indented  under  their  hands  and  feals 
44  between  the  parties,  and  of  and  concerning  the  pre- 
44  mifes  in  the  faid  condition  mentioned ;  by  which  faid 
4<  award,  produced  here  in  court,  the  fame  arbitrators, 
44  reciting,  That  whereas  the  faid  David,  for  and  on  the  AwtnJ  fet  forth*' 
4<  bclxalf  of  Jacob  Dernyter  of  Hamborougb,  merchant, 

44  and 
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"  and  the  faid  Jofiah,  by  interchangeable  obligations, 
M  bearing  date  on  the  eighth  day  of  November  then  in- 
<c  ftant,  were  bound  the  one  to  die  other  in  Ex  hundred 
•'  pounds,  conditioned  to  ftand  to  the  award  of  the  faid 
t€  Maurice  Williams,  Nicholas  Cutler,  and  Mich.  Milford, 
€(  or  any  two  of  thofe  arbitrators,  mutually  by  them 
"  ele&ed  to  adjudge,  determine,  and  finally  end  all  and 
"  all  manner  of  aftion  and  a&ions,  caufe  and  caufes  of 
"  aftions,  fuits,  debts,  accounts,  reckonings,  fum  and 
"  fums  of  money,  covenants,  contracts,  promifes,  tref- 
u  paffes,  damages,  obligations,  bills,  fpecialties,  judg- 
€(  mentf,  extents,  executions,  quarrels,  differences,  con- 
"  troverfies,  matters,  claims,  and  demands  whatsoever, 
"  which  then  were,  or  at  any  time  before  the  date  of 
t€  the  writing  obligatory  aforefaid  had  been  moved,  (lined 
"  up,  or  depending  between  the  faid  David  D chary,  (as 
u  attorney  of  the  faid  Jacob  Dernyter,)  and  the  faid  Jofiah 
€€  Bacon  touching  the  accounts  between  the  faid  Jofiah 
€t  Bacon  and  the  faid  Jacob  Dernyter,  fo  that  the  award 
<4  and  determination  of  the  faid  arbitrators,  or  of  any  two 
"  of  them,  fhould  be  made  in  writing  indented,  under 
<c  their  or  any  two  of  their  hands  and  feals,  ready  to  be 
*'  delivered  to  the  faid  parties  in  difference,  requiring  the 
ff  fame,  at  or  in  the  then  and  now  dwelling-houfe  of 
€€  John  Chambers,  fcrivener,  fituate  in  Lombard -Jfreet, 
•«  London,  upon  or  before  the  faid  twenty-firft  day  of 
««  November,  as  by  the  faid  obligations  and  the  conditions 
u  of  the  fame  more  fully  appears ;  the  faid  Nicholas 
u  Cutler  and  Michael  did  award  and  order  the  faid  David 
€t  Debary,  his  executors,  adrniniftrators  or  afligns,  on  the 
"  partof  the  faid  Jacob  Dernyter,  to  pay  or  caufe  to  be 
<c  paid  to  the  faid  Jofiah,  his  executors,  adrniniftrators 
4<  or  affigns,  the  fum  of  three  hundred  and  forty-five 
ft  pounds  fix  fhillings  and  ten  pence  of  lawful  money  of 
"  England,  upon  or  before  the  fecond  day  of  January 
ft  then  next ;  and  they  did  further  award  and  ordain,  that 
4<  the  faid  Jofiah  Bacon  and  the  faid  David  Debary%  on 
u  the  behalf  of  the  faid  Jacob  Dernyter,  upon  the  payment 
"  of  the  faid  fum  of  money  as  aforefaid,  mould  Gen  and 
I*  706  ]  *c  fea*>  anc*  lawfully  execute  and  deliver  to  or  for  the  ufe 
<c  of  each  of  them  a  good  and  fufficient  releafe  of  all  and 
u  all  manner  of  aftion  and  actions,  caufe  and  caufes  of 
t€  aclion,  fuits,  debts, accounts,  reckonings,  fum  and  fums 
"  of  money,  covenants,  contra&s,  promifes,  trefpafies, 
"  damages,  obligations,  bills,  fpecialties,  judgments,  ex- 
€<  tents,  executions,  quarrels,  differences,  controverfiesj 
"  matters,  claims,  and  demands  whatfoever  touching  the 
€t  faid  accounts,  as  by  the  faid  award  appears.  And  the 
**  fame  Jofiah  in  fatt  faith*  That  the  faid  award  in  form 
2  "  aforefaid 
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«  aforefaid  made  afterwards,  to  wit,  on  the  fame  twenty- 

««  firft  day  of  November  in  the  year  aforcfaid,  at  London 

"  aforefaid,  in  the  parilh  and  ward  afore faid,  was  deli-  ' 

w  vered  as  well  to  the  faid  Joftah  as  to  the  f-"d  David,  Award  delim* 

««  according  to  the  form  and  tffe&  of  the  condition  of  <d- 

«  the  writing  obligatory  aforefaid :  And  the  fame  Jofiah 

4<  further  faith,  that  although  he  the  faid  Joftah,  from  the 

u  time  of  making   the  award  aforefaid,  hitherto  hath 

«c  well  and  truly  obferved,  performed,  and  kept  all  and 

fC  Angular  the  matters  and  things  in  the  faid  award  con- 

4C  tained  on  the  part  of  him  the  faid  Jofiah  to  be  per- 

«  formed  and  fulfilled  according  to  the  form  and  erfe&  of 

u  the  fame  award;  protefting  alfo  that  the  faid  David  P">tclUtion. 

"  Debar y  from  the  time  of  making  the  faid  award  hither- 

<(  to  hath  not  obferved,  performed,  or  fulfilled  the  award 

"  aforefaid  in  any  things  to  be  performed  and  fulfilled 

"  according  to  the  form  and  effect  of  the  faid  award ;  the 

<<  fame  Jofiab  in  fad  faith,   that  the  faid  David  Debary  Breach  affignc*, 

"  did  not  pay  or  caufe  to  be  paid  to  the  faid  Jo/tab  the  faid 

"  fum  of  three  hundred  forty  and  five  pounds  fix  ihil- 

"  lings  and  ten  pence,  upon  or  before  the  faid  fecond 

"  day  of  January,  which  he  then  ought  to  have  paid  to 

cc  him,  according  to  the   form   and  effed  of   the  faid 

u  award :    And  this  he  is  ready  to  verify :  Wherefore  he 

"  prays  judgment  and  his  faid  debt,  together  with  his  da- 

"  mages  by  occafion  of  the  detention  of  that  debt,  to  him 

€(  to  be  adjudged,  &c. 

"  Demurrer  and  joinder,  and  judgment  for  the  de- 
«  fendant/' 


Pleas  before  our  Lady  the  S^ueen  at  Weft-     [  797  ] 
minfter,  of  the  Term  of  St.  Hilary  in  the 
Second  Tear  of  the  Reign  of  the  Lady  Anne, 
now  Queen  of  England,  &V.     Roll  450. 

Winter  againft  Garlick. 

City  of  Briftol,  <c  "D  E  it  remembered,  that  heretofore,  s^k.  75. 

to  wit,  "  &  to  wit,  in  the  term  of  Eafter  laft 

"  paft,  before  our  lady  the  queen  at  Wejbninfier  came 
"  Edmund  Winter  by  Richard  Longford  his  attorney,  and 
«  brought  into  the  court  of  the  faid  lady  the  queen  then 
"  there  his  certain  bill  againft  Edward  Garlicky  otherwife 
"  called  Edvjard  Garlick  of  the  city  of  Briftol,  apothecary, 

«  in 
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"  in  the  enftody  of  die  marihal,  fcV.  of  a  plea  of  del*; 

««  and  there  are  pledges  of  profecuting,  namel  j9  Jtbn  Dm 

«  and  Richard  Rse ;   which  faid  bill  fbOoweth  in  thefe 

Dvbraeoovpon  "  words,  that  is  to  fay,  city  of  Brifkl,  to  wit,  EJmmmi 

arfctraika  boot  «  Winter  complains  of  Edward  Garlicky  otberwife  called 

44  Edward  GarILt  of  the  city  of  Brijhol,  apothecary,  in 

44  the  cuftody  01    the  marihal  of  the  Marjhalfea  of  the 

44  lady  the  queen,  before  the  queen  herfclf  being,  of  a 

44  plea,  That  he  render  to  him  one  hundred  pounds  of 

44  lawful  money  of  England,  which  he  oweth  to  him,  and 

<<  unjuftly  detains,  for  that,  to  wit,  that  whereas  the 

44  (aid  Edward,  on  the  nineteenth  day  of  Auguft  in  the 

44  thirteenth  year  of  the  reign  of  our  lord  WUBam  the 

44  Third,  late  king  of  England,  £sV.  at  the  city  of  Brjjbi 

44  in  the  county  of  the  fame  city,  by  his  writing  obhga- 

44  tory,  fealed  with  the  feal  of  him  the  {aid  Edward,  and 

44  (hewn  to  the  Court  of  the  lady  the  queen  now  here, 

44  the  date  of  which  is  on  the  fame  day  and  year,  acknow- 

44  ledged  himfelf  to  be  held  and  firmly  bound  to  the  null 

44  Edmund  in  the  aforefaid  one  hundred  pounds,  to  be 

44  paid  to  the  fame  Edmund,  when  he  (hould  be  thereunto 

44  afterwards  required:    Neverthcicfs  the  faid  Edward, 

44  although  often  requefted,   C5V.  hath  not  yet  paid  the 

44  faid  one  hundred  pounds  to  the  fame  Edmund,  but  hath 

44  hitherto  altogether  refufed  and  dill  doth  refufe  to  par 

44  the  fame  to  him,  to  the  damage  of  him  the  faid  Ed* 

44  mundoi  ten  pounds :  And  therefore  he  brings  fuit,  &c. 

p;^  "  And  now  at  this  day,  to  wit,  Monday  next  after  eight 

44  days  from  the  day  of  St.  Hiizry  in  this  fame  term,  until 

44  which  day  the  faid  Edward  had  leave  to  imparl  to  the 

44  faid  bill,  and  then  to  anfwer,  &c.  before  the  lady  the 

44  queen  at  Wejlmbifier  comes  as  well  the  faid  Edmund 

f  ^q8  1        "  ty  n*s  faid  attorney,  as  the  faid  Edward  by  John  Tilla* 

■-  '  •*  "  dam  his  attorney ;  and  the  faid  Edward  defends  the 

44  force  and  injury  when,    tsV.  and  prays  oyer  of  the 

44  writing  obligatory  aforefaid  ;  and  it  is  read  to  him,  ?5V. 

44  and  he  prays  alfo  oyer  of  the  condition  of  the  fame 

44  writing  *,  and  it  is  read  to  him  in  thefe  words,  to  wit, 

44  The  condition  cf  this  obligation  is  fuch,  that  if  the 

"  above-bounden  Edward  Garlick,  his  heirs,  executors, 

44  and  adminiftrators,  for  his  and  their  parts  and  behalf, 

44  do  and  (hall  in  all  things  well  and  truly  (land  to,  obey, 

c*  abide,  perform,  fulfil,  and  keep  the  award,  order,  arbi- 

44  trement,  final  end  and  determination  of  John  Hinde  of 

44  the    city  of  BriJIcf  aforefaid,    Gentleman,  and   John 

44  Packer  of  the  fame  city,  bell-founder,  arbitrators,  indif- 

"  fcrently  named,  elected,  and  chofen  as  well  on   the 

4C  part  and  behalf  of  the  above-bounden  Edward  Garl'uh, 

"  as  of  the  above-named  Edmund  Winter%  to  arbitrate, 

"  award, 
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award,  order,  judge,  and  determine  of  and  concerning 
all  and  all  manner  of  a&ion  and  adtions,  caufe  and 
caufes  of  a£lion,   fuits,  bills,  bonds,  fpecialties,  judg- 
ments, executions,  extents,  quarrels,  controvcrfies,  tref- 
paffes,  damages,  and  demands  whatfoever,  at  any  time 
or  times  heretofore  had,  made,  moved,  brought,  con- 
fented,  profecuted,  done,  fuftered,  committed,  or  de- 
pending by  and  between  the  faid  parties,  or  either  of 
them,  fo  as  the  faid  award  be  made  in  writing,  and 
ready  to  be  delivered  to  cither  of  the  faid  parties  requir- 
ing the  fame,  on  or  before  the  eighth  hour  in  the  after- 
noon of  this  prefent  day  •,  but  if  the  faid  arbitrators  do 
not  make  fuch  their  award  of  and  concerning  the  pre- 
mises by  the  time  aforefaid,  that  then  if  the  faid  Ed- 
ward Gar  lick,  his  executors  and  adminiftrators,  for  his 
and  their  parts  and  behalfs,  do  in  all  things  well  and 
truly  ftand  to,  obey,  abide,  perform,  fulfil,  and  keep 
the  award,  order,  arbitrement,  umpirage,  final  end,  and 
determination  of  Robert  Godfrey,  Gentleman,  of  and 
concerning  the  premifes,  fo  as  the  laid  umpire  do  make 
his  award  or  umpirage  of  and  concerning  the  premifes 
in  writing,  and  ready  to  be  delivered  to  either  of  the 
faid  parties  requiring  the  fame,  on  or  before  the  eighth 
hour  in  the  afternoon  of  the  day  next   enfuing  the 
date  of  thefe  prefents,  then  this  obligation  to  be  void, 
or  elfe  to  remain  in  full  force,   ftrength,  and  virtue ; 
which  being  read  and  heard,  the  fame  Edward  faith 
that  the  faid  Edmund  ought  not  to  have  or  maintain  his 
adion  aforefaid  thereupon  againft   him :    Becaufe  he  1>lfads  no  award 
faith  that  the  aforefaid  John  Hitide  and  John  Packer3thQ  wtratorJ,  but"" 
arbitrators  in  the  condition  aforefaid  named,  made  no  that  the  umpsre 
award,  order,  arbitration,  conclufion,  final  end,  or  de-  d,d' 
termination  of  and  in  the  premifes  in  the  faid  condition 
above-mentioned,  at   or   before    the  eighth   hour  in 
the  afternoon  of  the   faid    nineteenth  day  of  Augufl 
in   the   thirteenth   year   abovefaid,  being   the  day   of 
the  date  of  the  writing  obligatory  aforefaid :    But  the 
fame  Edward  further  faith,  that  the  aforefaid  Robert 
Godfrey  the    umpire    in   the   fame  condition  likewife 
named,  having  taken   upon  himfelf  the  burden  of  ar- 
bitrating of  and  concerning  the  premifes  in  the  faid        f  700  1 
condition  above  fpecified,  afterwards  and  before  the 
eighth  hour  in  the  afternoon  of  the  day  next  following 
the  date  of   the  writing  obligatory  aforefaid,   in  the 
fame  condition  fpecified,  to  wit,  at  the  eighth  hour  in 
the  forenoon  of  the  fame  day,  at  the  city  of  Brijtol 
aforefaid  in  the  county  of  the  fame  city,  made  his  um- 
pirage  in  writing    of  and    concerning    the  premifes- 
aforefaid,  then  and  there  ready  to  be  delivered  to  the  The  "^r^ge 

cl  fee  forth  :hat  the 

"  parties 
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defendant  (houid  "  parties  aforefaid  in  manner  and  form  following ;  that  is 
nycoftoffuit.  a  to  faTj  that  all  fuits  at  law  then  depending  between 
"  the  aforefaid  parties  (hould  ceafe,  and  be  no  further 
"  profecuted ;  and  that  the  faid  Edward  Gartich  (hould 
««  pay  to  the  faid  Edmund  Winter,  at  the  then  dwelling- 
"  houfe  of  Samuel  Fit/all,  fituate  in  CaJHe-flreet  m  Briflot 
u  aforefaid,  the  fum  of  ten  (hillings,  and  the  cofts  of  law 
"  which  the  faid  Edmund  Winter  had  been  at  in  that 
«  fuit ;  and  that  after  the  payment  cf  the  faid  fum  of  ten 
"  (hillings  in  manner  aforefaid,  they  the  faid  Edmund 
"  Jointer  and  Edward  Garlich  (hould  give  to  each  other 
"  general  releafes  of  all  adions,  fuits,  controverfies,  and 
€€  demands  from  the  beginning  of  the  world  to  the  nine- 
"  teenth  day  of  the  then  inftant  A uguft,  in  common  form  ; 
«*  and  the  fame  Edward  further  faith,  that  after  making 
c'«  the  umpirage  aforefaid,  and  before  the  day  of  exhibit- 
"  ing  the  faid  bill  of  the  faid  Edmund,  to  wit,  on  the 
"  twenty-firft  day  of  Auguft,  in  thfe  thirteenth  year  afore- 
"  faid,  at  the  faid»dwelling-houfe  of  the  faid  Samuel Fit  fall, 
u  fituate  in  Cqftle-ftreet  in  Brjftol  aforefaid,  he  the  fame 
Tender  and  re-  u  Edward  was  ready,  and  offered  to  pay  to  the  fame  Ed- 
fufci.  <f  mund  then  and  there  being  prefent  the  faid  ten  fliil- 

"  lings,  and  to  feal,  and  as  his  deed  to  delhrer  to  the 
"  fame  Edmund  a  written  general  releafe  of  all  a&ions, 
«*  fuits,  controrerfies,  and  demands,  from  the  beginning 
w  of  the  world  unto  the  faid  nineteenth  day  of  Auguft,  in 
"  the  umpirage  aforefaid  mentioned,  in  common  form  ; 
«  but  the  faid  Edmund  then  and  there  altogether  refufed 
u  to  receive  or  accept  the  faid  ten  (hillings  and  the  faid 
<f  written  releafe  from  the  faid  Edward :  And  this  he  is 
u  ready  to  verify :  Wherefore  he  prays  judgment  if  the 
"  faid  Edmund  ought  to  have  or  maintain  his  faid  a&ion 
,c  thereupon  again  ft  him,  faV. 
Replies  and  fets  "  And  the  (aid  Edmund  faith,  that  he,  notwithftanding 
5rtA*thc  ^H?  "  any  matters  ty  *c  aforefaid  Edward  above  in  his  plea 
levying  a* plaint.  "  alleged,  ought  not  to  be  precluded  from  having  his  faid 
"  a&ion  thereupon  again  ft  him,  becaufe  he  faith  that  the 
"  faid  Edward,  before  the  faid  time  of  making  the  writ- 
M  ing  obligatory  aforefaid,  at  the  city  of  Briftol  aforefaid, 
•*  in  the  county  of  the  fame  city,  and  within  the  jurifdic- 
c<  tion  of  the  Court  of  our  faid  late  lord  the  king,  held  at 
"  his  faid  city  of  Brtflol  before  the  mayor  and  aldermen 
c<  of  the  fame  city,  falfely  and  malicioufly  had  faid  and 
"  publifhed,  concerning  the  fame  Edmund,  divers  falfe, 
"  feigned,  fcandalous,  and  malicious  words;  and  the  fame 
"  Edmund,  for  the  obtaining  and  recovering  damages  by 
•c  occafion  of  the  fpeaking  and  publifliing  of  thofe  words, 
••  before  the  faid  time  of  making  the  writing  obligatory 
f  800  ]        "  aforefaid,  levied  in  the  faid  court  of  the  faid  late  lord 

"the 
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tc  the  king,  held  at  the  city  of  Brtflol  aforefaid  before  the 

c<  mayor  and  aldermen  of  the  city  aforefaid,  a  certain  plaint 

€<  againft  the  faid  Edward  of  a  plea  of  trefpafs  upon  the 

<c  cafe,  and  thereupon  fuch  proceedings  were  had,  that 

«  he  the  fame  Edmund,  at  the  city  of  Brijlol  aforefaid,  in  ££™£  a^" 

*'  the  county  of  the  fame  city,  paid,  expended,  and  laid  fuit. 

<c  out,  in  the  profecution  of  the  aforefaid  plaint  againft 

44  the  faid  Edmund,  the  fum  of  four  pounds  five  (hillings 

c<  and  ten  pence  of  lawful  money  of  England,  and  there- 

c<  upon  the  fame  Edmund  and  Edward  for  the  determina- 

4<  tion  of  that  fuit,  and  all  other  demands  whatsoever,  af- 

"  terwards,  to  wit,  on  the  faid  nineteenth  day  of  Auvufl  A.n£  theJr  (£b' 

*,   •       i        -i  •  i  r    i  •  r  ,i       i-  •  i  i         1 i       i    million  to  the 

"  in  the  thirteenth  year  or  the  reign  of  the  laid  late  lord  award  by  the 
u  the  king  abovefaid,  at  the  city,  of  Brijlol,  in  the  county  fad  bond. 
€<  of  the  fame  city,  by  their  fever al  writings  obligatory,  by 
"  each  to  the  other  of  them  mutually  fealed  and  deliver- 
<c  ed,  fubmitted  themfelves  to  perform  and  fulfil  the  award 
€€  of  the  aforefaid  John  Hinde  and  John  Packer  %  or  for 
c<  want  thereof  the  umpirage  of  the  aforefaid  Robert  God- 
"  frey>  *kat  *s  t0  ky»  l^e  k^  Edward  by  his  writing  ob- 
€<  ligatory  in  the  faid  declaration  above  mentioned ;  and 
€C  the  fame  Edmund  in  fa&  faith,  that  he  the  faid  Edmund, 
<c  after  the  making  of  the  umpirage  aforefaid  by  the  faid 
"  Robert,  and  before  the  day  of  exhibiting  the  faid  bil  of 
c<  the  aforefaid  Edmund,  to  wit,  on  the  faid  twenty-firft 
u  day   of  Augujt   in  the  thirteenth  year    of  the  reign 
€t  of  the  faid  late  king  abovefaid,  at  the  city  of  Brijlol 
<f  aforefaid  in  the  county  of  the  fame  city,  did  give  no-  Notice  of  his 
"  tice  to  the  faid  Edward,  that  he  the  aforefaid  Edmund  "S^^J*" 
f<  in  profecution  of  the  faid  fuit  had  paid  and  expended  fendant's  reiuf- 
c<  the  aforefaid  fum  of  four  pounds  five  (hillings  and  ten  »ng  to  pay. 
"  pence,  and  then  and  there  demanded  that  money  of 
"  the  faid  Edward ;  and  that  the  faid  Edward  at  any 
"  time  hitherto  hath  not  paid  the  faid  four  pounds  five 
c<  (hillings  and  ten  pence  to  the  fame  Edmund,  accord- 
u  ing  to  the  form  and  effect  of  the  umpirage  aforefaid : 
u  And  this  he  is  ready  to  verify :  Wherefore  he  prays 
"  judgment,  and  his  debt  aforefaid,    together  with  his 
"  damages  by  occafion  of  the  detention  of  that  debt,  to 
u  him  to  be  adjudged*  faV. 
M  Demurrer  and  joinder." 


THE 


THE 


TABLE 


TO    THE 


FIRST  and  SECOND  VOLUMES. 


A. 

Abatement  of  ASiont  and  Writs. 

1.  PRIVILEGE  of  the  defend- 

ant  not  pleadable  in  abate- 
ment after  imparlance         Page  x 

2.  In  action!  qui  tarn,  privilege  as 
attorney  of  C.  B.  may  be  pleaded 
in  abatement  3c 

J.  Privilege  of  C.  B.  may  be  pleaded 
in  abatement,  though  the  narr*  be 
againft  him  in  cuftodia,  and  bail 
given  if  a 

4.  But  if  he  be  in  a&ual  cuftody  in 
B.  R.  he  cannot  plead  his  privilege 
of  C.  B.  ibid. 

5.  And  where  he  if  fued  as  executor 
or  adminiftrator  he  cannot  plead 
fuch  privilege  2 

6.  And  for  a  joint  caufe  of  a&ion 
againft  one  privileged,  and  ano- 
ther nor,  both  mo  ft  be  arretted, 
and  declared  againft  incuftodid  544 

7.  If  a  declaration  be  delivered 
againft  one  in  cuftody,  he  has  the 
wnole  term  to  plead  in  abatement 

5:5 

8.  Privilege  as  attorney  of  C.  B. 
pleaded,  but  not  faying  fuit  tem- 
pore brrvis,  re/pond  oufter  1 

9.  So  a  plea  quodfufcepit  ordinem  mi- 
litant*, held  ill,  becaufe  not  faid 
he  was  a  knight  tempore  bill*,  &c. 

6 

io.  Declaration  againft  J.  G.  Knt. 

he  pleads  in  abatement  that  he  is 

knight  and  baronet  50 

Vol.  1L 


ti«  Privilege  of  C.  B.  pleaded,  and 
that  he  was  not  to  be  fued  alibi 
fans  confent;  replication  that  he 
did  confent,  held  ill  for  want  of  a 
'venue  Page  4 

12.  Yet  any  matter  that  concerns  the 
perfon,  need  not  be  pleaded  with  a 
venue  6 

13.  To  a  plea  of  mifnomer  which 
traver fes  the  name  of  baptifm, 
plaintiff  may  reply  he  was  kniwn 
by  the  name  in  the  writ  ibid. 

14.  For  the  traverfe  of  the  name  ia 
the  point  of  the  plea,  but  both  true 
and  the  inducement  are  material 

ibid. 

!  5 .  A  feme  covert  after  arreft  and  bail* 

bond  given,  or  common  bail  filed, 

may  plead  mifnomer,  c5r.        7,  g 

16.  After  bail-bond  forfeited,  de- 
fendant cannot  plead  in  abatement 
to  the  original  ad  ion  519} 

17.  Death  of  either  party  before  the 
nifi print  day,  abates  the  fuit,  and 
is  not  aided  by  the  ftatute  ;  aliter 
if  after  the  com  million  read,  though 
before  trial  8 

iS.  Aftions  brought  by  a  mayor  and 
commonalty  are  abated  by  death 
of  the  mayor  398 

19.  Where  jointenancy  is  pleaded  in 
abatement,  the  life  of  the  other 
join  tenant  mod  be  averred  32 

20.  Want  of  addition,  viz.  (junior) 
pleaded  in  abatement,  held  ill  be- 
caufe not  (hewn  that  jenior  was  in 
cujlod.  mar.  7 

G  g  21.  And 
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It.  And  any  matte r  that  difttnguifhea 
the  perfoos,  renders  that  addition 
unnecefiary  Pmge  7 

22.  AlUutt  is  pleadable  in  bar  or 
abatement,  tod  triable  where  the 
writ  is  brought  2 

23.  And  if  pleaded  in  abatement, 
the  replication  mud  conclude  to 
the  country;  aiiter  if  in  bar    ibid* 

24.  A  writ  or  bill  (hall  not  be  abated 
if  not  prayed  by  a  proper  cooclu* 
fion  of  the  plea  %rt% 

25.  In  replevin  pr  if  el  in  outer  lieu  is 
good  in  abatement  ;  but  if  con- 
cluded with  prayer  of  a  return,  it 
is  ill  9 

x6.  Matter  of  difability  pleadable  to 
the  action,  (hall  not  be  pleaded  to 
the  fcire facias  on  the  judgment    2 

27.  Action  by  two  executors,  and 
probate  only  by  one  pleaded  in 
abatement,  but  refp.  oufitr  3 

28.  In  debt  againft  an  executor,  plea 
that  he  is  adminiftrator  is  not  in 
bar,  bat  abatement  296 

29.  In  ajfimpfit,  no  plea  to  fay  he 
was  bailiff,  and  that  account  lay 
And  not  cafe  9 

30.  In  trefpaO,  defendant  cannot 
plead  tenancy  in  common  in  him- 
self in  abatement;,  but  may  in  a 
ftranger  4 

31.  In  replevin  property  in  a  ftranger 
may  be  pleaded  either  in  bar  or 
abatement  94 

32.  And  where  in  replevin  the  plea 
in  abatement  is  to  the  point  of  the 
action,  as  property  is,  the  defend- 
ant (hall  have  a  return  without 
avowry  94 

33.  Bui  whrre  any  collateral  matter 
is  pleaded  in  abatement,  no  return 
be  fctts  a  v o w  r y  ibid. 

34.  In  fcilze,  if  the  defendant  plead 
in  abatement,  he  mull  plead  over 
in  bar  at  the  tame  time  83 

See  alfo.  Add.  t ion,  Mifnomtr,  Pri- 
vilege, Variance 

Abatement  of  Kuifanctt,  vide  tit.  AW- 
Jance. 

Acceptance,  vide  Tender  and  Refufal. 

A:cfJorjt  vide  Principal. 


Account. 

1.  Where  an  exprefs  promife  is  by  at 
bailiff  to  render  account  of  money, 
iffc.  affumpfit  will  lie  %i  well  as  ac- 
count pmgt  9 

2.  Indebitatus  affump.  for  money  re- 
ceived ad  compmtandum  :  Moved  ill 
arret}  of  judgment,  that  account 
lay,  and  not  affumpfit,  and  held 
aided  after  verdict  ibid. 

3.  In  account  the  defendant  may 
wage  his  law,  if  the  receipt  was  by 
his  own  bands,  but  not  if  by  the 
hands  of  another  683 

4.  in  action  of  account  again  ft  one 
as  bailiff,  the  defendant  is  to  have 
allowances  made  him  upon  the  ac- 
count 9 

5.  Since  the  ft  a?  u  re  22  Car.  2.  an 
adminiftrator  is  bound  to  account 
without  citation  31  r 

6.  And  one  entitled  to  a  diffriberioei 
by  that  ttatote  may  fue  aa  admini- 
ftrator to  prove  his  account        316 

A3: out  in  GiueraL 

t.  Infinity  or  multiplicity  of  actions* 
for  the  fame  caofe  are  to  be  avoided 

12 

2.  Therefore  cafe  lies  not  for  a  pob- 
lic  nni  fa  nee,  except  feme  particular 
damages  accrue  thereby         fa,  16 

3.  And  none  can  have  an  action 
without  a  particular  injury  or  par- 
ticular right  16 

4.  Yet  a  fingle  aft  may  be  a  ground 
for  fevers}  a6ioo>  where  divers  are 
irjured  thereby  32 

5  Alio  a  perfon  may  be  twice  feed 
for  the  fame  act,   which  may  in- 


clude divers  offences 


55* 


6.  As  for  an  aff-olt,  fcfr.  indictment 
lies  for  breach  of  the  peace,  and 
action  for  damages  to  the  party 

ibid. 

7.  So  for  adultery,  foil  lies  in  the 
Spiritual  Court,  and  action  at  com- 
mon law  for  battery  of  the  wife 

ibid. 
t.  Bringing  an  action  is  not  action- 
able, except  fome  fpecial  collateral 
wrong  be  exprefsly  mewn  1 4 


9.  Bat 
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9.  But  if  one  not  concerned  procure 

A.  to  fuel?,  without  caufe,  B.  may 

nay  have  an  action  again  (I  him 

Page  14 

to.  So  if  one  malicioofly  caufe  ano- 
ther to  be  indicted,  &c.  whereby  he 
11  damnified,  &c.  vide  Adions  on  the 
Cafe  14.  IS 

11.  Jn  all  cafet  where  an  indebit. 
affump.  lies,  debt  aifo  lies  at  elec- 
tion 23 

12.  The  matter  of  a  (hip  for  taking 
and  detaining  her,  per  quod  impedi- 
tutfuit,  \3c.  may  have  cafe  for  his 
fpecial  damage  or  trefpafs  1 1 

When  the  aclion  Jhould  be  cafe, 
•where  trefpafs,  and  where  the  plain- 
tiff has  an  eledion ,  n .  ibid. 

13.  The  plaintiff  in  one  action  can- 
not join  his  own  right  and  ano- 
ther's io 

14.  Indebitatus  to  the  teftator  and 
infimul  comput.  to  the  adminillrator 
are  not  join  able  ibid* 

Counts  for  money  received  for  the 
ufe  of  the  teftator \  and  the  executor, 
asfmch,  may  be  joined,  but  not  con- 
tra againft  an  executor ',  n.         ibid. 

15.  A  contract  and  a  tort  cannot  be 
joined  in  the  fame  action         ibid. 

16.  Therefore  affumpfi:  on  the  cuftom 
of  the  realm  and  trover  cannot  be 
joined  again  ft  a  carrier  10 

Wherever  the  fame  plea  can  be 
pleaded,  and  the  fame  judgment  given 
in  two  counts,  they  may  be  joined  in 
the  fame  declaration %  o.  ibid. 

17.  Where  two  joint  merchants  make 
B.  their  factor,  and  one  dies  leav- 
ing an  executor,  the  executor  and 
furvivor  cannot  join  in  an  action 

18.  Tenants  in  common  cannot  join 
as  plaintiffs  in  ejectment  423 

19.  Divers  members  of  a  corpora- 
tion, l£c.  cannot  join  in  a  manda- 
mus to  be  reftcred  436 

20.  A  tenant  lor  years  erects  a  nui- 
fance,  and  makes  an  underleafe  to 
B.  plaintiff  may  have  an  action 
againft  either  460 

21.  But  one  may  have  a  new  ad  ion 
for  continuing  the  fame  noifance : 
For  every  new  dropping,  He.  is  a 
new  nuifance  10,  1 1 

22.  Said,  That  as  a  matter  ex  /oft 


may  defeat  an  action*  To  it  may 
give  a  new  one  (fedquare)  Page  1  f 

23.  For  after  recovery  in  a  {fault  and 
battery,  though  it  prove  a  may- 
hem in  confequence,  one  cannot 
have  battery  and  mayhem        ibid. 

24.  Yet  a  matter  ex  poft  may  abate 
an  action,  as  where  one  beats  my 
fervant,  and  he  dies  ibid. 

25.  For  io  that  cafe  aclio  moritur  cum 
perfona  12,  2IO 

26.  But  where  a  tort  is  to  a  man's 
property  or  pofleffion,  a8io  non  mo* 
ritur,  lie.  2 1 0,  314 

27.  Where  a  ftatnte  gives  aright,  thi 
common  law  gives  an  action  to  re- 
cover it  415 

28.  Where  two  joint  merchants  are, 
and  one  dies,  the  action  forvives  to 
the  other,  but  not  the  duty  or  in- 
tereft  444 

29.  Where  one  releafes  his  right  he 
cannot  purfue  his  action  or  reme-» 

-  dy  :  But  if  he  has  a  right  and  fe- 
veral  remedies,  the  discharge  of 
one  does  not  difcharge  the  other 

4" 

30.  At  common  law  all  actions  were 
to  be  laid  in  the  proper  county, 
that  the  jury  might   be  devicineto 

688 

Ad  ion  en  the  Cafe, 

t.  If  one  undertakes  to  do  ?thtr?g 
without  hire  or  reward,  no  a&ioo. 
lies  for  the  nonfeafance  26 

2.  But  e  contra  where  he  enters  upon 
the  doing  it,  and  any  misfeafance 
be  through  his  neglect  or  mifma- 
nagement  ibid. 

3.  As  where  one  a/Tames  to  take  up  a 
hogfhead  of  wine  in  one  cellar  and 
lay  it  down  in  another,  and  lays  it 
down  fo  negligently  that  it  is  (lav- 
ed, &c.  ^  ibid. 

4.  It  lies  not  by  particolar  perfons 
for  a  public  noifance  without  fpe- 
cial damage  (but  indictment,  &c. 
does)  12,  16 

5.  As  where  a  common  ferry  is  atL. 
for  the  inhabitants  to  pafs  toll-free, 
an  action  lies  for  taking  toll,  but 
not  for  keeping  up  the  ferry        1  z 

6.  it  lies  for  not  repairing  the  parti- 
tion-wall of  a   privy,  fro  defeflu 

Gg  a  cujus 
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cujus  filth  ran  into  the  plaintiff's 
cellar  Pagt  22,  360 

7.  ft  Jies  by  the  owners  for  arreftiog 
a  (hip  by  procefsof  ibe  Admiralty 
infra  corp.  torn,  whereby  his  voyage 
was  loft  3  r 

8.  But  for  Hopping  a  way  leading  to 
the  plaintiff's  colliery  with  intent 
to  deprive  him  of  the  profits,  l$c. 
though  a  fpecial  damage  was  ahewn, 
the  Court  were  divided         16,  17 

9.  For  it  is  not  fu£cient  to  fay  cus- 
tomers would  not  come,  but  mud 
ihew  they  were  coming  and  were 
hindered  thereby  17 

10.  Lies  not  by  a  burgefs  again  (I  a 
con  liable  for  refufing  to  take  his 
vote  for  a  parliament  man,  per  3 
centra  Holt  1 9,  so 

11.  Nor  againft  an  officer  for  a  falfe 
return  to  parliament,  but  on  the 
fiatnte  7,  8  W.  3.  v'tdt  2i,  503,  504 

12.  Nor  againft  a  poftro  after  for  ex- 
chequer bills  loft  out  of  a  letter 
delivered  at  the  po  ft -office ;  ptr  3 
contra  Holt  17 

13.  Bat  per  Holt,  an  officer  is  refpon- 
fible  both  for  himfelf  and  deputies, 
whether  his  trnft  arife  by  the  com- 
mon Jaw,  ©f  by  ftatote  18 

14.  As  innkeepers,  carriers,  &c,  tak- 
ing rewards,  are  anfwerable  for 
thofe  that  ad  under  them        ibid* 

.  15.  4nd  whoever  takes  a  public  em- 
ployment is  bound  to  ferve  the 
public,  te'r.  therein  ibid. 

16.  And  a  deputy  is  alfo  chargeable 
as  a  wrongdoer,  and  his  act  may 
forfeit  the  office  of  the  principal 

m  ibid. 

17.  It  lies  by  an  executor  againft  an 
officer  for  a  falfe  return  of  af.fa* 
in   the   teftator's    lifetime    within 

AE-  3-'-7-  .  ,      la 

18.  For  by  the  execution,  a  right  was 
veiled  in  the  tcftator,  t>  non  mori- 
tur>  Zs'c,    Centra  of  mefne  procefs 

ibid. 

19.  It  lies  for  negligently  keeping 
his  fire  in  a  field,  whereby  ano- 
ther's corn  is  burnt,  or  other  da- 
mage done  13 

Jo.  But  not  for  negligently  keeping 
fire,  ctV.  a  gain  it  a  leflee  at  will,  by 
akflbr  tailed  in  fee  19 


2 1  .  Stems  if  the  leHor  has  only  a  term 
for  years  or  life,  or  if  a  ft/anger  is 
damnified  tag*  19 

aa.  If  a  leflee  aifigns  his  whole  term, 
and  the  aftgnee  boms  the  houfe  by 
negligeoce,  that  action  Hcs  not   13 

23*  Contra  where  he  affigos  only  part 
thereof,  and  it  appears  he  has  a 
refidnary  intereft  ibid. 

24.  It  lies  where  a  perfon  not  con- 
cerned, procures  one  to  fae  another 
withoot  caufe  14*  15 

25.  So  for  malicioufry  casting  one  to 
be  indicted,  whereby  he  is  damni- 
fied either  in  perfon,  reputation,  or 
property  ibid. 

26.  As  for  maHcioufly  caufing,  &c. 
ptr  quod  he  was  put  to  great  ex- 
pence,  though  the  indictment  was 
infufticient  15 

27*  So  for  malicioufly  caufing  one  to 
be  iadided  of  a  riot,  £»#•  after  ac- 
quittal by  verdict       '  13 

2$.  But  nollt  profeqmi  is  not  fufficienc 
evidence  to  maintain  a  declaration 
in  cafe  of  Aich  acquittal      ^       21 

29.  It  lies  not  by  an  adminiftrator 
under  the  king's  letters  patent,  for 
snaliciondy  potting  in  caveats,  ptr 
q*odt  l$c.  1 3 

30.  Nor  for  bringing  an  action  where 
nothing  is  due,  without  fome  fpe- 
cial collateral  wrong,  which  mud 
be  (hewn  14 

31 .  In  cafe  for  maHcioufly  holding  to 
fpeeial  bail,  the  declaration  ought 
to  (hew  the  Aim  due,  and  the  pro- 
cefs fpecial ly,  and  that  the  action  is 
determined  15 

32.  Where  the  grantee  of  eftovers 
may  have  cafe  againft  the  grantor, 
and  where  trefpafs%  vide  638 

jQion  of  the  Caft  on  JJumpfts. 

1 .  lndtbitatut  affumpfit  lies  in  no  cafe 
but  where  debt  lies  23 

Vidfn.     .  ibid. 

2.  But  where  one  receives  money  to 
another's  ufe,  it  lies  againft  the 
receiver  24,  27,  28 

3.  And  where  one  pays  money  by 
sniftake  on  an  account,  or  by  any 
mere  deceit,  he  may  have  this  ac- 
tion «a 

4.  But 
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4.  Bat  not  where  it  is  paid  know- 
ingly  upon  an  illegal  consideration 

Page  it 

5.  Ergo  not  where  money  is  paid  by 
an  obligor  upon  any  ufurious  bond. 
Vide  note  to  (bis  cafe  ibid. 

6.  Nor  for  money  delivered  to  a  foli- 
citor,  \£c.  co  bribe  cuftom-houfe 
officers,  €ffr.  and  laid  out  accord- 
ingly ibid. 

7.  It  lies  for  one  that  pays  money  on 
a  policy  of  infurance,  believing  the 
fhip  left  when  it  is  not  22 

8.  It  lies  on  a  promife  to  pay  fo  much 
new  money  in  consideration  of  fo 
many  pieces  received  of  old  money 

9.  So,  on  a  promife  to  pay  50/.  in 
consideration  of  a  note  of  50/.  un- 
der a  third  perfon's  hand,  deliver- 
ed by  the  plaintiff  to  the  defend- 
ant ibid. 

10.  For  the  note  being  evidence  of  a 
debt  due,  the  parting  with  it  is  a 
good  consideration  25 

11.  So,  in  confideration  that  the 
plaintiff*  would  receive  A.  &c.  into 
his  houfe  ut  befpites,  and  find  them 
meat,  tsfc.  with  an  averment  that 
he  did  receive,  &c.  though  not 
faid  ut  hefpitu  ibid. 

12.  So  in  coofideration  the  plaintiff 
would  accept  the  defendant  to  be 
his  debtor  in  He  ad  of  A.  with  aver- 
ment that  he  did  accept,  l$c  and 
held  good  after  verdid,  though  no 
exprefs  averment  that  A.  was  dis- 
charged 29 

13.  But  not  againit  £.  for  money  lent 
A.  at  B.'s  requeft,  becaufe  the  pro- 
mife is  only  collateral  23. 

If  a  ptrfon  for  nvhofe  ufe  goods 
are  furuijhed  it  liable  at  all,  the 
parol  undertaking  of  another  ptrfon 
is  *void%  n.  28 

14.  Yet  it  lies  again  ft  a  fl  ranger  on 
his  promife  to  pay  the  debt  if  the 
officer  would  rcftore  goods  taken 
on  kf.fa.  29 

15.  It  lies  on  a  conditional  promife, 
as,  Prove  it,  and  I  will  pay  you ; 
if  faed  within  fix  years  23 

Or9  on  an  acknowledgment  the 
promife  of  one  joint  debtor,  binds  the 
others.    IVbat  it  a  fujficient  promife 


or  acknowledgment  is  a  qutflion  for 
the  jury,  n.  Page  23 

16.  It  lies  by  an  executor  againit 
one  that  receives  money  by  order 
of  an  administrator,  u  e.  after  ad- 
mi  niftration  repealed  (contra  ti^ij 

17.  So  by  an  executor  on  a  promife 
to  himfelf  for  a  debt  to  the-  tefta- 
tor,  if  he  declares  accordingly  28 

18.  But  if  he  declares  on- a  promife 
to  the  teftator,  and  the  ftatute  of 
limitations  is  pleaded,  he  cannot 
give  in  evidence  a  promife  to  him- 
(elf  infra  f ex  annos  ( the  plaintiff  on 
fuch  plea  allowed  to  amend,  n . )  i  bi  d  • 

19.  A.  living  a  former  wife,  marries 
B.  and  receives  her  rents,  &Y.  B. 
may  have  indeb.  ajfumpfit  again  (I  A. 
for  (o  much  money  received  to  her 
ufe  23 

General  rules  and  federal  cafes  re- 
lative to  anions  for  money  had  and 
received,  n.       ^  ibid, 

20.  It  lies  where  in  consideration  the 
plaintiff  promifed  to  marry  the  de- 
fendant, (he  promifed  to  marry 
him,  becaufe  mutual  promifes    24. 

Of  cafes  relative  to  promijet  of 
marriage \  n.  ibid. 

21.  But  if  the  promife  be  on  one  fido 
only,  or  if  that  on  either  fide  is 
not  binding,  the  whole  is  nudum 
paQum  ibid. 

22.  if  one  aflamei,  &c.  as  a&ion  on 
th?  c»fe,  Numb.  3.  and  fee  Baron 
and  Feme,  Numb.  8* 

See  alfo  Bills  of  Exchange,  and 
Quantum  meruit.  And  for  Ac- 
tions on  the  Cafe  for  Words,' 
vide  Words. 

Acliont  Popular. 

1.  An  a&ion  qui  tarn  on  a  penal  fta- 
tute will  not  lie  againit  an  attorney 
of  C.  B.  in  any  other  court         30 

2.  For  an  informer  cannot  fue  where 
he  pleafes,  though  the  king  him- 
felf may  ibid. 

3.  And  profecutors  qui  tarn  are  look- 
ed on  as  common  informers    ibid. 

•4.  Where  a  ftatute  gives  a  penalty 

to  a  ftranger,  and  he  fues,  he  is  a 

common  informer,  and  ftull  pay 

coils  on  i8£/.  c.  ibid. 

Cg  3  5.  But 
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5.  B«t  mmerekh  to  tke  part?  griev- 
ed kc  is  mc  a  commom  1  a  former, 
mat  fable  to  coia  by  tkai  ftaxate 

^#30 

XefpeBimg   pammJ  mmd  oil    tui 
m8tmu9  o-  ibrd. 

6.  Ali  popular  actions  oe  peaa!  ia- 
gate*  made  before  2:  7*r.  1.  r.  4. 
aaei  be  broegkt  a  ad  prciecbted  in 
the  proper  coaaty  373 

Addititms. 

1.  Addicioa  of  place,  !^r.  if  mot 
sjecriary  ia  a  writ  of  bemume  reple- 
gimmda  cm  tbe  statute  1  Jx\  5.  c.  5. 

5.  6 

2.  Nor  m  aey  cafe  where  proceia  of 
oedawrv  lay  aoc  at  common  law  5 

3.  £f/#  aoc  ia  replevin  where  loch 
proceia  ia  only  give  a   by    ftatoie 

15  £.  3.  ^17^:  ****• 

4.  Aad  tbe  ftatotc  1  H.  r.  touching 
additions,  b  to  be  cooilf ued  finely 

ibid. 

5.  £r*#  it  extendi  aoc  to  a  *fW 
dtjeijim  (or  other  mixed  act*oa), 
though  the  kiag  (hall  hate  a  fine, 
aad  exigent  lies  ibid. 

6.  And  original  writ  ia  that  ftatote 
intends  fneb  original  as  the  Court 
proceeds  on  ibid. 

7.  Ergo  not  'vtcountiels,  as  replevios, 
C^r.  where  the  procccdiogs  areonly 
00  ihtpluries  ib:d. 

8.  And  where  the  addition  is  not  in 
the  firft  writ,  if  it  be  in  the  fecond 
or  the  f luru J,  it  vitiate*  the  writ  6 

9.  Apt  matter  that  aiftingu-.(h?s  the 
perfons  makes  the  addition  oifeaior 
tod  junior  uonec<fl"ury  7 

10.  As  where  there  are  two  A.  B's. 
and  the  »rit  is  agaioit  A.B.  in 
euflod-  mar.  it  is  well,  except  (hewn 
that  both  are  in  cujlod.  mar.     ibid. 

11.  And  where  no  luch  addition  is, 
the  father  (prfeniorj  is  prima  facias 
intended  ibid. 

12.  A  peer's  cldeft  fnn  cannot  in 
legal  proceedings  have  the  addi- 
tion of  his  father's  fecond  title, 
though  fuch  addition  is  allowed 
him  10  common  parlance  451 


jfdwTmfraJtiMB9  ftc* 


I.  Wbo  air?  £raet  *d»i**t 
Every  oreieary  am*  f«cs:xar  any 

Z.  Aad  every  prealiar  is  ao  or  mmrf 
for  this  purpose :  And  Joe  tfc?  aa- 
twf  aad  kiadsoi  pr*  •!•**»         4 1 

3.  Admiei&ratKV  original •»  hedg- 
ed to  :he  b  (hop.  <od  Hemjlf%  cafe 
ia  9<Ydertrd  ^  37 

4.  It  may  c«  gracted  by  the  kit*, 
for  ke  is  fapreme  ordinary  41 

5.  U here  graeted  b*  tee  lord  if  a 
manor,  aad  bow  to  declare  ike  e- 
epow  hidm 

6-  Karr.  open  adminiftrarira  gr«-  r- 
ed  per  •fciat.  peemlimr.  Ife.  debit* 
mode  commufia,  is  geoc\  /mm  at~r~ 
■lent  ra»c  ke  had  janld^Cboa  of 
admin  ftraiioas  .d 

7.  For  where  one  graets  admioiifri- 
tion  *rirtute  tjkii,  the  plair  'ifi"  re*d 
not  aver  hi*  «utnority  ;  mliter  it  by 
fpecial  commiffioa  41 

8.  60  in  marr.  by  an  adminiftrat  r, 
want  of  alleging  bv  whom  com- 
mitted is  cared  by  pleading  mam  ep 

faBnm%  or  any  plea  in  chief  37,  38 

9.  liut  ill  on  demurrer,  tor  it  might 
be  by  a  pecu'iar;  and  »h*-i»  ir  n  uft 
be  averred,  cmi admimiflraittmis  ccm~ 
mrj/jo  dejmre  perttnmt%   C5  c .  55* 

10.  i'o  a  marr.  00  adm*niftra*i  a 
committed  per  £p.  L.  plea  tnar  he 
was  rrndect  n  ar.other  diccele  term* 
pert  mortis,  is  a  good  bar  37 

II.  V\  here  one  has  two  hoofes  ia  di- 
vers diocefes  it  (hall  be  granted  by 
the  ordinary  where  he  died  (9  if 
bon.  nctab.J  iiid. 

9  be  deafion  in  this  cafe  was.  thai 
a  Jim  pie  conlraB  debt  is  ajfftts  msberw 
tbe  debtor  (*ub*  bad  tnve  bemju) 
mas  cemmerant  at  tbe  deatb  «/*  tbe 
debtor,  *. 

12.  Where  bom.  motab.  are  in  feveral 
diocefes  in  the  fame  province,  the 
arch  bi (hop  thereof  muft  graat  ad- 
miniftration  39 

13.  Bat  where  in  one  diocefe  ia  one 
province,  and  in  another  diocefe  i* 
another  province,  each  bithopmuft 
grant  it  ibid. 

14.  AdaiU 
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14.  Adminiftration  granted  in  Dor* 
fet  gives  no  title  to  administer  a 
judgment  had  in  any  court  in  Weft- 
mlnfttr  Page  40 

15.  Adminiftration  is  void  if  granted 
by  a  wrong  ordinary,  but  voidable 
only  if  granted  to  a  wrong  perfon  38 

16  If  the  in  teftate  dies  fans  kindred, 
the  property  is  in  the  ordinary  till 
adminiftration  granted  37 

17.  And  in  that  cafe  the  ordinary 
might  difpofe  in  pics  u/us%  except 
letters   patent   procured    as   ofual 

ibid. 

18.  Where  a  perfon  dies  in  tell  ate, 
the  ordinary  (hal)  commit  admini- 
ftration by  ftat.  31  £.  3.  c.  1 1.     41 

19.  Spiritual  Court  may  grant  ad- 
miniftration to  which  they  will  of 
kindred  in  equal  degree  38 

20.  Or  part  to  one  and  part  to  ano* 
ther ;  but  of  an  entire  debt  it  mail 
be  to  one  only  36 

21.  Adminiftration  was  granted  to 
the  grandmother,  and  a  mandamus 
prayed  to  the  Spiritual  Court  by 
the  aunt,  but  denied  38 

22.  Adminiftration  of  the  wife's  goods 
muft  be  granted  to  the  huiband 
only  36 

23.  But  of  the  hu (band's  goods,  it 
may  be  either  to  the  wife  or  next 
of  kin,  cjfr.  ibid. 

24.  A  man  marrying  a  feme  execu- 
trix, Lfft.  the  adminiftration  is 
devolved  on  him ;  and  he  may 
bring  aflumpfit  on  a  promife  to 
himfelf  without  the  wife  117 

25.  Adminiftration  cannot  be  grant- 
ed where  there  is  a  will  and  exe- 
cutor, though  the  will  be  concealed 
or  the  executor  refufe  301 

26.  Nor  can  itbegranted  though  the 
executor  becomes  bankrupt,  bV. 
contra  if  he  becomes  non.compos   36 

27.  Where  it  is  committed  to  a  debtor 
the  action  is  only  fufpeoded  (vide 
Executors)  303 

28.  And  if  to  an  obligor,  though  he 
has  a  right  to  receive,  and  is  to 
pay  the  money  himfelf,  it  is  no  ex- 
tioguiftiment  306 

29.  Alfo  fince  the  ftatnte  2a  Car*  2. 
.  an  adminiftrator  is  bound  to  ac- 
count without  citation  315 

jo.  And  one  entitled  to  a  diftribu- 
tion  by  that  ftatuie  may  fue  an  ad- 


miniftrator  to  prove  his  account 
Page  316 

31.  But  a  creditor  cannot  fue  the 
adminiftration -bond  for  nonpay- 
ment of  a  debt,  for  the  ftatotedoea 
not  extend  to  it  ibid. 

32.  Adminiftration  granted  durante 
minor  itate of  an  adminiftrator  ceafea 
not  till  21.  But  of  an  executor  it 
ceafesat  17  39 

33.  Adminiftration  may  be  granted 
during  the  abfence  of  B.  out  the 
declaration  muft  aver  that  B.  is 
abfrnc  42 

34.  The  caufe  of  action  accrues  to 
the  adminiftrator  from  the  time  of 
adminiftration  granted  421 

35.  For  if  A.  receives  the  intereft 
money,  and  afterwards  adminiftra- 
tion is  granted  to/?.,  B.  hat  fix 
years  from  the  adminiftration  grant- 
ed to  bring  his  action  (contra  of  a  a 
executor  vide  2 1 )  ibid. 

36.  Yet  if  he  con  fen  ts  to  the  de- 
fendant's retaining  a  chatrel  be- 
fore, he  cannot  have  trover  after 
adminiftration  granted,  per  2  contra 
Holt  295 

37.  If  fued  as  executor,  he  may 
plead  he  is  adminiftrator,  and  need 
not  traverfe  that  he  intermeddled 
before  adminiftration  granted  298, 

317 

38.  But  where  fued  as  adminiftrator, 
if  he  pleads  he  is  executor,  he 
muft  alfo  traverfe  the  dying  in* 
teftate  297 

39.  Where  an  adminiftrator  is  charg- 
ed as  a  (Tig  nee,  the  judgment  is  De 
bonis  propriis  309 

40.  But  where  charged  as  adminiftra- 
tor, though  he  might  have  been 
charged  as  affignee,  it  is  only  De 
bonis  teftatoris  3 1 6 

41.  A  judgment  again  ft  him  as  exe- 
cutor may  be  pleaded  in  bar  to 
another  action  brought  again  ft  him 
as  adminiftrator  296 

42.  On  a  writ  of  inquiry,  after  an 
interlocutory  judgment  revived  by 
fci.  fa.  on  8,  9  W.  3.  the  final 
judgment  muft  be  again  ft  the  ad- 
miniftrator and  not  the  in  teftate  42 

43.  Adminiftrator  under  letters  pa- 
tent cannot  have  cafe  for  rnahct- 
oufly  hindering  him,  by  patting  in 
caveats,  &c.  37 

G  g  4  44-  An 
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44.  An  administrator  impowers  J. 
to  receive  the  io  reflate'*  debts,  bat 
a  will  appearing  tbe  admioiftration 
it  repealed  ;  ibe  execaior  may  bare 
mjfmmpfa  againft  A.  **  for  money 
received  to  his  ofe  Pj£#  27 

See  alio  Executors. 

Ad  war  alt j. 

1.  Mariners  wages  doe  by  parol,  are 
foable  there,  though  the  coair*& 
00  land  31 

2.  Jiliter  if  doe  by  deed  or  fpecial 
agreement  ibid. 

3.  The  mite  of  a  fb»p  nay  fue  the 
mafier  thereof  there  for  bis  wages 

33 

4.  But  the  reader  cannot  fue  there 
on  bis  contracl  wiib  the  owners 

ibid. 
Mate  hcemirrg  mafttr  during  tbe 
voyage  attvutd  to  fue  in  the  Admi- 
ralty ftr  wages  im  tbe  fi'ft  capacity  % 
aad  dtuud  tm  the  laft,  n.  ibid. 

r  So  where  ar  executor  of  a  on  after 
facd  there  for  the  mailer's  wages 
a  prohibition  was  granted         ibid. 

6.  Jror  though  fuil  there  for  mariners 
wages  is  allowed  by  mere  indul- 
gence, yet  it  never  was  for  the 
mailers  ibid,  and  424 

7.  By  their  law  tvtry  contracl  with 
the  mailer  implies  an  hypotheca- 
tion of  th**  (hip  34 

8.  Bui  not  fo  by  the  common  Jaw 
without  an  exprefs  agreement  ibid. 

Tbe  mafier  bus  a  right  to  by  pot  be  - 
rate  for  nectffartts  or  repairs  at  Jca 
or  in  a  foreign  ceuntry  ;  but  perfons 
fupp lying  tbe  Jbip  with  necefjaries 
nvitbtn  tbe  realm,  or  tbe  mafier  pay- 
ing for  fue  b  necejfaries*  bave  no  Hen, 
'  u.  ibid. 

9.  And  the  matter  by  their  law  may 
hypothecate  tne  goods  as  well  as 
the  (hip  m    ibid. 

10.  And  on  foch  hypothecation  tbe 
rr^ilrr  is  luaulc  there,  but  not  the 
owners  35 

titter  the  mafier  or  owners  may 
bejuedfvr  repairs,  unlejs  there  is  a 
Jpeciai  eontrad.  Tbe  Court  of  Ad* 
mitattj  has  jurifdi&ion  of  an  hypo- 


thec 


*vJi 


11.   The    iatate  of 
pleadable  there  to  a  fait  lor  {ea- 
stern's wages  424 

it.  Where  it  baa  jori&iiaioa  their 
fenteocca  bind,  aad  conmaoa  law 
conns   mil  observe  their 


micaoons  3 a,  33 

The  Prize  Court  im  tan?  Admiralty 
has  extln/rve jurifdi&sam  ufadi  qmaf- 
tioms  reiatrvt  to  eaftmrts  im  fue  or 
W,  a.  ibid. 

13.  Though  the  Admiralty  Coart 
deny  a  copy  of  tbe  libel,  yet  ao 
prohibition  till  appearance  Com- 
er* of  tbe  Spiritual  Coort  553 

14  Prohibition  cannot  be  graated  to 
try  tbe  validity  of  tbeir  procefs  for 
appearance,  before  libel  or  appear* 
ance  35 

15.  But  if  their  procefs  be  in  aatnre 
of  an  execution,  probibirloo  may 
be  before  appearance  31,  35 

16.  In  a  luit  there  tbe  principal  died 
before  fentence,  aad  they  proceed* 
ed  on  tbe  ftipelaticn  again  ft  tbe 
fu reties.  <%u*n  if  a  prohibicioa 
maybe  33 

17.  See  before,  in  Actions  of  tbe 
Cafe.  Cafe  lies  by  the  owner  of  a. 
fhipfbrarrefling  her  by  admiralty- 


proceff,  tsV. 


3« 


See  alfo  Mafier  and  Servant  9  fefl. 

AJvoivfcn,  ?ide   Presentation,  tad 
Quart  Impedit. 

Afidavits,  vide  Oaths* 

Age. 

1.  The  minority  of  an  exec 0 tor  ceafes 
at  the  age  of  17.  But  of  aa  ad. 
miniftrator  not  till  21  39 

2.  The  age  for  making  a  will  to 
difpofe  of  goods,  chattels,  and 
per  Ion al  eftate,  may  be  at  14  ibid. 

3.  Bat  Jands  cannot  be  difpofed  by 
will  till  ibe  age  of  21  44 

4.  Yet  if  one  be  bora  1  Feb.  at  ele- 
ven at  night,  be  may  make  bit 
will  of  lands  at  one  in  tbe  morn- 
ing on  the  laft  of  J  ossuary  in  bit 

21  yctr 
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21  year,  becaufe  the  lift  day  of  his 
full  age  is  then  begun        Page  44 

Agreement  and  Difagr cement. 

I.  An  agreement  nay  be  either  by 
record  or  by  deed,  or  by  parol  (vide 
Prefentation)  33 

1.  A  policy  of  infuranee  altered  by 
agreement  after  it  was  underwrit- 
ten, yet  good  444 

3.  And  in  fomc  cafes  a  parol  agree- 
ment  may  avoid  a  writing  if  made 
at  the  fame  time  445 

4.  A  goldfmith's  note,  or  bill  of  ex- 
change, not  to  be  taken  as  calh, 
except  fo  exprefsly  agreed  by  the 
receiver  124,  442 

£.  See  what  agreements  are  good  on 
parol  leafes  for  tithes,  13  c.  414* 

657 
See  alfo  Bargain  and  Sale  of Goods. 

Aiders,  vide  Principal  and  Acceffary. 

Altboufesl 

1.  To  forfeit  10/.  to  the  poor  if  they 
permit  any  inhabitant  to  fit  tip- 
pling above  an  hour  49 

2.  Before  5,  6  Ed.  6.  any  perfon 
might  keep  an  alehoufe  fans  li- 
cence, being  a  lawful  means  of 
living  ibid. 

3.  But  if  diforderly  kept  it  was  in-, 
disable  as  a  nuifance,  and  by  that 
ftatutetwo  juftices  (quor.  unus)  may 
fupprefs  it  ibid. 

4.  And  none  are  now  to  keep  ale* 
houfes  unlefs  licenfed  and  recogni- 
zance given  ut  ibid.  ibid. 

5.  And  if  any  does,  he  may  be  com- 
mitted for  three  days,  and  bound 
with  fureties  to  appear  at  the  fcf- 
fions  ibid. 

6.  That  ftatute  does  not  extend  to 
inns  being  for  entertaining  travel- 
lers, unlefs  they  degenerate  to 
alehoufes  45 

7.  But  one  that  keeps  an  unlicensed 
alehoufe  is  not  to  be  indicted,  be* 
caufe  puniftiablc  by  the  ftatute 
otherwife  ibid. 

%.  See  there  the  difference  between 


fupprefltng  a  licenfed  and  unlicenf- 

ed  alehoufe  Page  4c,  46 

9.  The  feffions  cannot  fupprrfe  an 

alehoufe  licenfed    by    two  ju dices 

47°>  47* 
Aliens  and  Denizens. 

1.  Turks  and  Infidels  are  not  perpet ni 
inimiei  to  us,  &c.  and  J  u  ft  ice 
Brook's  opinion   denied  46 

2.  For  though  they  differ  from  us  in 
religion,  that  does  not  oblige  us  to 
be  enemies  to  their  perfon s      ibid. 

3.  They  are  the  creatures  of  God, 
of  the  fame  fpecies  with  us,  and  it 
is  a  (in  to  hurt  their  perfons    ibid. 

4.  If  an  alien  enemy  come  hither  yii 
falvo  conduQu,  he  may  maintain  an. 
a&ion  ibid. 

5.  80  may  an  alien  amy  that  lives 
here  under  the  king's  protection, 
though  a  war  afterwards  happen 
between  the  two  nations  ibid. 

6.  So  an  alien  enemy  that  lives  here 
in  peace  under  protection,  may  fue 
a  bonp\  &c.  ibid. 

7.  For  fuiog  is  but  a  confeqoential 
right  of  protection  ;  aliter  of  one 
commorant  beyond  fea  ibid. 

8.  Alfo,  the  feme  covert  of  an  aliea 
enemy  ,1he  living  here  under  protec- 
tion is  chargeable  as  a  feme  fole  116 

Allegiance,  vide  Laws* 
Amends,  vide  Tender,  Sec. 

Amendment. 

1.  While  the  declaration,  13<.  is  in 
paper,  the  Court  may  amend  at 
pleafure,  becaufe  not  within  the 
ltatutes  of  amendments    47,  520 

2.  But  when  it  comes  to  be  io  parch- 
ment, the  Court  can  mend  no 
further  than  thpfe  itautcs  allow, 
for  it  is  then  a  record  ibid. 

3.  Stat.  24  E.  3.  e.  6.  and  8  H.  6. 
c.  12,  13.  are  the  only  ftatutes  of 
amendments,  the  others  are  fta- 
tutes of  jeofails  5 1 

4.  Declaration,  13c.  cannot  be  amend* 
ed  on  demurrer,  after  entry  on  the 
roll  50 

5.  Bat 
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5.  Bat  on  a  plea  to  the  right,  or  ia 
abatement,  it  may  be  reasonable  to 
amend  Page  50 

6.  Yet  declaration  again  ft  J.  G.  Knt. 
on  a  plea  in  abatement  that  he  is 
Knt.  and  Bart,  denied  to  be  amend- 
ed ibid. 

Vide fevered  cafes  centra,  n.  ibid. 

7.  A  judgment  entered  on  the  plea- 
roli  was  amended  by  the  paper 
book  figned  by  the  MdHcxibid.  and 

51 
g.  Variance  between  the  writ  of  er- 
ror and  the  record  refufed  amend- 
ment,  though  the  curfi tor's  note 
was  right  49 

9.  For  a  writ  of  error  is  a  commiffion 
to  the  judges,  and  the  Court  can- 
not amend  their  own  commiffion 

ibid. 

10.  At  common  law  bo  difference  at 
to  amendments  between  civil  and 
criminal  cafes ;  centra  per  flat.  47, 

5* 

11.  A  writ  of  covenant  for  a  fine,  be- 
ing an  original,  is  not  amendable 
by  common  law  orftatute     52,  53 

ia.  No  difference  fnead  bee  between 
actions  amicable  and  adverfary, 
and  5  Co.  4;.  Gdrg**scafe  denied  53 

13.  Variance  between  the  fcire  fa. 
and  the  judgment  not  amendable, 
lie.  ntide  bis  c2 

14.  Where  the  nifi prius  roll  may  oe 
amended  by  the  plea-roll,  and 
where  not  58,  49 

15.  Venire  ret.  23  Ottob.  Diftringas 
tcfted  24,  a  difcontinuance,  and 
not  amendable  51 

16.  In  the  diftringas  the  day  of  nifi 
prius  was  appointed  after  the  day 
in  bank,  and  after  verdi£t  held  not 
amendable  by  the  plea* roll;  be- 
caafe  the  judges  authority  was  con- 
fined to  that  day  ('vide  not*)  48,  49 

17.  Ejectment  again  ft  feven,  all  join 
in  the  common  rule,  and  the  itfue 
was  right  in  the  plea-roll,  \3c.  But 
the  nifi  prius  roll  was  again  ft  five 
only,  and  after  verdict  pro  quer. 
this  amended  by  adding  the  two 
others  48 

18.  A  demtfc  in  ejectment  laid  1697 
for  96,  not  amendable  after  verdict, 


becaufe  it  would  be  another  dele 

Ayr  4* 

19.  A  verdict  either  general  or  fpe- 
cial  may  be  amended  by  the  cleric 
of  affixes  notes  in  civil  cafes,  bat 
not  in  criminal  47,  53 

20.  Afpecial  verdict  has  been  amend- 
ed by  the  notes  of  the  counfel  in 
the  caufe,  and  that  after  error 
brought  47, 53 

21.  An  information  may  be  amended 
after  plea  pleaded,  and  perHeJt  af- 
ter the  record  fealed  np  <g£.  47 

22.  A  plea  to  indictment  of  murder 
amended,  after  replication  and  be- 
fore entry  on  the  roll  ibid. 

t$.  An  information  of  forgery  a- 
mended  in  ten  places  (not  material) 
without  cofts  or  imparlance        50 

24-  If  a  record  in  B.R.  be  amended 
by  the  record  in  C.  B.  the  cofts  (if 
any)  m oft  be  given  below  49 

25 .  A  diftringas  with  a  blank  for  de- 
bit i,  i.  e.  the  caufe  of  action,  a- 
mended  after  verdict,  as  no  dtf- 
tringas  454 

26.  For,  want  of  a  diftringas  or  no 
diftringas  is  aided  by  verdict ;  rsw 
tra  of  an  ill  diftringas  ibid. 

27.  If  the  plaintiff  moves  to  amend 
his  declaration  the  fame  term  the 
defendant's  plea  comes  in,  he  need 
not  give  new  rules  to  plead       520 

28.  After  a  plea  to  iflue  or  demurrer 
joined,  while  in  paper  only,  the 
party  may  amend  his  plea,  or  waive 
his  demurrer  ibid. 

29.  See  an  appeal  amended  by  ftrik- 
ing  out  of  the  count  per  atfrnatum 
fuum  64 

30.  After  judgment  by  default,  and 
error  brought,  the  declaration  was 
amended  by  the  warrant  of  at  tern. 
on  the  top  of  the  roll  88 

Amerciaments  %  V.  Fines  &  $4. 
Amicus  Curia.  Vide  78,  447,  448. 

Ancient  Demefne. 

1.  Tenants  in  ancient  demefne  are 
fttt  as  to  their  perfons,  but  not 
their  eftates  57 

2.  The  privileges  arife  from  the  con* 

ftitution 
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ftitution  and  nature  of  the  thing: 
coeval  with  the  government  itfelf 

P*Z*  57 

3.  They  are  fuppofed  to  commence 
by  aft  of  parliament ;  for  they  can- 
not  now  be  created  by  grant  ibid. 

4.  When  triable  by  the  record  of 
Dome/day 'Boob,  and  when  by  the 
country  ibid. 

5.  Ancient  demefne  is  land  un- 
der the  title  of  terra  regit  in  that 
book,  and  none  other  ibid. 

6.  Ancient  demefne  lands  held  of  a 
4  manor  in  ancient  demtfne,  are  only 

im pleadable   in    the  lord's  court 
there  56 

7.  But  where  parcel  of  the  manor 
only  is  ancient  demefne,  there  the 
particular  lands  may  be  impleaded 
an  the  king's  court  ibid* 

Ancient  demtfnt  cam  only  bt  pleaded 
upon  a  full  affidavit.  It  is  not  a 
good  plea  if  the  lejfor  of  the  plaintiff 
only  claims  a  term,  n.  ibid . 

2.  By  a  recovery  at  common  law,  an* 
cient  demefne  becomes  frank  free9 
until  reverfed  57 

9  Deceit  lies  for  levying  t  fine  of 
ancient  demefne  lands  210 

Annuity  and  Penfion. 

1.  The  king  cannot  grant  an  annuity 
to  charge  his  perfon,  for  his  perfon 
is  not  chargeable  therewith,  though 
•  fubjea  U  58 

2.  But  he  may  grant  it  out  of  his  ex- 
cife  or  other  branch  of  his  revenue, 
which  fhall  be  charged  therewith 

ibid. 

3.  A  pen  (ion  out  of  an  appropriation, 
though  by  prefcription,  is  fuable  in 
the  Spiritual  Court  58 

4.  For  it  could  not  begin  but  by  the 
grant  and  initiiution  of  fpiritual 
perfons  ibid. 

5.  And  whether  granted  by  the  bi- 
fhop's  ordinance,  or  by  his  con- 
currence with  the  patron,  the 
church  itfelf  is  charged  ibid. 

6*  Yet  fuch  annuity,  &c.  cannot  be 
releafed  to  the  ordinary,  becaufe  it 
ia  temporal  ibid. 


Appeal. 

1 .  The  plaintiff  in  appeal  of  murder, 
&c.  muft  count  in  perfon,  and  can- 
not by  attorney  Page  62,  64 

2.  And  if  he  be  not  prefent,  he  may 
be  demanded  and  nonfuited    ibid. 

3.  Yet  fuch  nonfuit  is  not  peremp- 
tory,   becaufe  before  appearance 

ibid. 

4.  An  appeal  is  to  be  arraigned  ia 
French ;  but  the  roll  delivered  isa 
is  to  be  in  Latin  ibid  and  61 

5.  But  ihougn  it  muft  be  commenced 
in  perfon,  it  may  be  profecuted  by 
attorney,  unlefs  where  wager  of 
battail  lies  6* 

6.  And  as  the  plaintiff  cannot  count, 
neither  can  the  defendant  therein 
appear  or  plead  by  attorney         59 

7.  JW/;V/pari(h  is  a  good  plea  there- 
in,  but  not  pleadable  by  attorney 

ibid. 

8.  The  parifli  may  be  named  and  not 
the  vill ;  for  a  parifli  if  not  intend* 
ed  to  contain  more  than  one  vill 

9.  Erroneous  procefs  therein  is  aided 
by  the  defendant's  appearance  and 
pleading  to  iflue  ibid. 

10.  Aliter  where  he  challenges  the 
deleft  by  demurring  in  abatement* 
Vc  ibid. 

11.  And  fee  No.  1.  ib.  That  an  ad* 
jour n men  t  after  a  void  plea  receiv- 
ed difcootinues  the  appeal       ibid. 

12.  What  13  fuificient  certainty  in  a 
count  on  an  appeal  60 

13.  On  an  appeal  of  m  order  the  party 
.  may    be  bailed  by  B.  R.  though 

convided  of  manflaughter    61,62 

14.  And  on  fuch  convi&ion  may  be 
allowed  his  clergy,  but  Hull  not  be 
difcharged  thereupon  6c 

15*  For  his  recognizance  it  to  ftand 
till  he  has  difcharged  the  appeal  by 
fci.fa.  againft  the  appellant   ibid. 

1 6.  And  fee  there  the  proceeding  on 
fuch  fei.f*.  and  the  arraigning  of 
the  appeal  thereon  <i*  novo       ibid. 

17.  Though  the  appeal  was  put/c* 
die,  yet  no  difcontinuance,  for  the 
certiorari  cootioues  it  6? 

18.  Said,  an  appeal  either  by  writ  or 
bill*  ii  always  arraigned  on  the 

plea 
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plea  fide,  tmlefs  it  comes  in  by 
certiorari,  and  then  on  the  crown- 

fide  P*p 6* 

19.  The  recognizance  for  bail  in  ap- 
peal may  be  either  to  the  king,  or 
appellant,  but  bed  to  the  king  61 
«o.  See  the  manner  of  pleading  the 
former  con  virion,  sS?r.  on  arraign- 
ing the  appeal  de  novo  ibid. 
11.  And  that  a  conviction  of  man- 
Haaghter  is  a  good  bar  therein, 
though  clergy  not  had  by  default  of 
the  Court  63 

22.  In  a  writ  of  appeal,  want  of  fif- 
teen days  inter  the  teftt  €<f  ret.  cured 
by  pleading  in  chief  ibid. 

23.  See  the  cafe  of  an  infant  fuiog 
an  appeal  by  guardian,  and  the 
under- (heriff  committed  and  fined 
for  delivering  the  writ  to  him  176, 

*77 

Appearance. 

\.  Formerly,  though  a  writ  was  not 
returned,  yet  the  defendant  might 
appear  at  the  day,  either  to  fave  a 
penalty  or  his  inheritance  64 

z.  A  nonfuit  before  appearance  is 
not  peremptory  in  appeal,  &c.  ibid* 

Appendant,  vide  Incident. 

Apportionment  and  Diwifeon. 

1 .  Where  A.  by  contract  fubjects  him- 
felf  to  one  action  only,  it  cannot 
be  divided  fo  far  as  to  fubject  him 
to  two  65 

2.  Ergo  indorfee  of  part  of  a  fum  in 
a  bill  of  exchange  cannot  have  ac- 
tion for  that  part  fans  {hewing  the 
other  part  to  be  fans  tied  ibid. 

3.  So  where  the  contract  is  at  fir  ft 
entire,  it  cannot  afterwards  be  di- 
vided in  an  action  ibid. 

4.  As  where  the  contract  is  to  pay  100/. 
per  annum  for  his  fervice,  action 
lies  not  for  three  quarters        ibid. 

5.  So  of  a  leafe  for  years  at  20/.  per 
ann.  it  lies  not  for  any  lefs  term 
than  a  year  ibid. 

6.  And  fo  of  other  contracts  for  an- 
nuities, wages,  debts,  13 c.  the  con- 
tract cannot  be  apportioned    ibid. 

7.  But  if  in  a  leafe  the  habendum  be 


for  years,  yet  the  rent  may  be  ap- 
portioned according  to  the  redden- 
dum Page  141 

Apprentices. 

1.  An  apprentice  cannot  be  bound 
nor  discharged  without  deed       68 

2.  He  is  not  affignable  over  (except 
by  the  cuftom  of  London  to  one  of 
the  fame  trade)  66,  68 

3.  Nor  is  the  matter's  executor  bound 
to  provide  for  an  apprentice  in 
hufbandry,  on  5  EL  (£ 

4.  Yet  the  executor  is  liable  in  cove- 
nant, if  he  does  not  inftruct  an  ap- 
prentice or  find  him  another  ma& 
ter  66,  68 

5.  Whatever  the  apprentice  gains 
belongs  to  a  matter,  and  be  aaay 
have  an  action  for  it  68 

6.  A  covenant  between  the  matter 
and  a  third  perfon,  the  fervent  be- 
ing no  party,  makes  no  apprentice* 
(hip  479 

7.  Service  as  apprentice  beyond 
fea,  qualifies  one  to  ufe  a  trade  in 
England  within  5  EL   vide  bit    67 

8.  And  following  a  trade  for  feven 
years  is  fufficient  without  any  bind- 
ing, &c.  and  5  EL  a  hard  law  613 

And  note. 

9.  J uft ices  may  compel  a  matter  to 
take  an  apprentice,  &e.  67 

10.  Juftices  may  discharge  an  ap- 
prentice, and  alfo  order  a  reftiru- 
tion  of  the  money  given  with  him 

ibid,  and  490 

11.  So  the  Seffions  may  difcharge 
him  by  original  order  there,  and 
order  the  money  to   be  returned 

68,  491 

12.  An  apprentice  may  gain  a  fettle* 
ment  (though  thje  matter  has  none) 
as  a  hired  ier  vant,  by  14  Cor,  2. 

13.  An  order  by  four  ju Rices  for  dif- 
cbarging  an  apprentice,  fcY.  good, 
though  the  matter  does  aot  appear 

49° 

14.  But  their  power  to  difcharge  ap- 
prentices extends  only  to  foch  trades 
as-  are  named  in  the  ttatpte  471, 

490 

15.  And  the  order  of  difcharge  muft 

be 
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be  under  the  bands  tnd  feals  of 
four  juftices  of  peace  Page  470 
l6.  But  in  certiorari  to  remove  fuch 
order  the  very  difcharge  need  not 
be  returned,  but  only  the  fubftance 
thereof  470 

See  alfo  Indidmnts,  Orders,  and 
Sejfions. 

Arbitraments. 

1.  Where  an  award  creates  a  new 
duty,  the  old  is  extinguished      69 

2.  But  if  it  only  ordains  a  releafe  to 
difcharge  the  old  duty,  it  is  other- 
wife  ibid. 

3.  An  award  may  be  good  though  no 
time  appointed  for  performance, 
per  Holt,  for  the  law  fupplies  the 
time  ibid. 

4.  For  whether  it  be  to  be  on  requeft 
or  tender,  or  not,  the  law  fays  it 
(hall  be  in  convenient  time      ibid. 

5.  An  award  that  the  party  or  his 
executors  (hall  releafe,  &c.  is  good, 
for  either  may  be  ufed  for  nonper- 
formance ibid. 

6.  An  award  that  a  fait  in  Chancery 
(hall  be  difmiiTed,  is  good  75 

7.  An  award  that  all  fuits  (hall  ceafe, 
is  good  and  final ;  but  an  award  to 
be  nonfuit  is  not  74,  75 

8.  An  award  may  be  good  in  pare 
and  void  in  part  74,  83 

9.  As  an  award  to  make  general  re- 
leafes  of  all  demands  to  the  time 

-  of  the  award  is  good  for  fo  much 
as  goes  to  the  time  of  the  fubmif- 
fion,  and  void  for  the  refidue      74 

10.  An  award  to  pay  the  cofts  of  fuch 
a  fuit  is  uncertain,  contra  if  to  pay 
fuch  cofts  as  the  mailer  /hall  tax  75 

Award  to  pay  cofts  means  ccfts  to 
he  taxed  by  the  m after,  n.  ibid. 

11.  An  award  that  A.  mail  beg  B.'s 
pardon  in  fuch  manner  and  place 
as  B.  (hall  appoint,  is  void  71 

12.  Queere  if  an  award  of  money  to 
be  paid  to  a  third  perfon  be  good, 
unlefs  it  appear  to  be  for  the  bene- 
fit of  one  of  the  parties  74 

13.  An  award  of  a  collateral  thing 
-     in  fatisfaclion,  held  a  good   pica 

without  (hewing  performance     76 
14*  Money  paid  on  a  void  award  may 


be  pleaded  or  taken  as  accord  with 
fatisfa&ion  Page  7 1 

15.  An  award  pleaded  as  made  de  & 
fuper  pramiffisy  is  not  enough,  un- 
lefs it  appear  to  be  fo  in  ft  70 

1 6.  Quare  if  an  award  unperformed, 
though  it  gives  a  new  duty,  can  be 
a  good  plea  after  time  of  perform- 
ance elapfed  69 

17.  A  parol  award  may  be  pleaded, 
ready  to  be  delivered,  lie.  7$ 

18.  If  an  award  be  pleaded  without 
date,  it  mud  bs  computed  from 
the  delivery  76 

19.  A  fubroiffion  by  A.  attorney  for 
B.  concerning  accounts  inter  B. 
and  C.  good  to  bind  A.  but  not  B. 

70 

An  award,  if  final \  is  fufficiently 

mutual,  n.  ibid, 

20.  A  fubmiffion  to  an  award  made 
a  rule  of  Court,  though  the  con- 
fen  t  was  only  conditional  72 

21.  An  award  made  under  a  rule  of 
Court  is  qnafi  part  of  the  rule    71 

22.  And  on  breach  of  fuch  award, 
the  party  may  proceed  both  by  ac- 
tion and  attachment  at  the  fame 
time  73,  83 

The  attachment  will  be  dif charged 
if  the  party  is  in  execution  on  the 
adion;  and  will  not  be  granted  if 
an  ad  ion  has  been  previoufty  brought ', 
or  there  is  contrariety  of  evidence, 
n.  ibid. 

23.  Service  of  zfubpeena  held  a  breach 
of  a  rule  of  reference  made  at  nifi 
prius,  and  attachment  granted,  vide 
Attachment  73 

24.  What  a  good  caufe  to  fet  afide 
an  award  made  by  rule  of  Court, 
and  what  not  71 

And  *uide  note  ibid. 

25.  Appointment  of  an  umpire  by 
arbitrators  before  the  time  expires 
for  making  their  award  is  void    70 

The  arbitrators  may  appoint  the 
umpire  before  they  do  any  other  a&. 
If  the  umpire  refufes,  they  may  ap- 
point another,  n.  ibid. 

26.  Yet  fee  where  an  umpirage  may 
be  made  before  fuch  time  is  ex- 
pired, or  not  72 

27.  In  wh3t  cafes  fuch  appointment 
of  an  empire  is  xevocablc,  or  not  70 

28.  On 
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?ft;  On  i  reference  to  three  foremen 
of  the  jury  the  regularity  of  their 
proceedings  exami  ned  in  to  Page  7  3 , 

29.  In  debt  on  bond  to  perform  an 
award,  omiffion  in  the  republican 
tion  of  a  void  pare  of  the  award, 
is  no  variance  ;  aliter  if  not  void  72 
Awards  confined  lefs  ftriclly  than 
formerly,  n.  ibid. 

See  alfo  Attachment* 

Arreft  of  Judgment. 

1.  There  arc  two  forts  of  matter  for 
which  judgment  may  be  arretted, 
was.  intrinfic  and  extrinfic  77 

2.  Intrinfic,  when  fome  matter  ap- 
pears on  the  record  itfelf  which 
renders  the  judgment  erroneous  ih. 

3.  Extrinfic,  when  fome  foreign  mat- 
ter is  fuggefted,  which  renders  the 

.  writ  not  only  abateable  bat  abated 

ibid. 

4.  The  difference  between  the  old 
method  of  pleading  and  moving  in 
arreft,  lie.  77*7% 

5.  And  fee  No.  4.  The  method  at 
this  day  of  moving  in  arreft,  &c. 

7* 

6.  The  party  has  commonly  four  days 
after  the  poftea  brought  in  to  move 
in  arreft  77 

7.  But  if  the  difiringas  be  returnable 
within  term,  fo  that  there  are  not 
four  days  between  the  trial  and  the 
end  of  the  term,  judgment  may  be 
entered,  if  not  arretted  that  term 

ibid. 

8.  After  a  capiatar  pro  fine  iffued,  no 
arreft  of  judgment  78 

Motion  in  arrtft  of  judgment  on 
the  croavnftde  may  be  made  at  any 
time  before  /entente \  n.  ibid. 

9.  Judgment  arretted  becaufemoreda* 
mages  recovered  than  there  ought 

663 

10.  See  the  entry  of  an  arreft  of  judg- 
ment on  a  prohibition,  where  a 
verdict  was  for  the  plaintiff      655 

11.  On  motion  in  arreft  and  rale  to 
iUy  judgment  qucufque>  Efff.  and 
afterwards  the  Court  being  divided 
no  judgment  could  be  had         17 


12.  In  affumpftt,  after  verdtd,  judg- 
ment arretted  becaufe  nudum  paSum 

Page  364 

13.  See  a  judgment  arretted  becaufe 
more  damages  given  than  there 
ought  663 

See  alfo  Judgments  9    Trials 9  tod 

FerdiSs. 

Arreft  of  the  Body. 

I.  Arreft  on  Sunday  is  void,  and  the 
party  may  have  Ulfe  imprifonaeat 

7* 

In  what  eafes  a  per/on  may  or  not 

be  arrefted  on  a  Sunday \  n.        ibid* 

x.  No  arreft  can  be  witnout  adoally 

touching  the  body  79 

3.  But  if  the  bailiff  be  prevented 
from  touching,  by  the  party's  offer- 
ing to  ftrike  wuh  a  weapon,  it  ft 
an  affault  ibid. 

The  arreft  is  fufficientlj  made  if 
the  party  fubmits  'without  being 
touched.  The  bailiff  need  not  he  the 
hand  that  arrefts%  hut  it  muft  be 
done  by  his  authority ,  0.  ibid. 

4.  And  if  the  bailiff  once  touch  him 
in  the  arreft,  he  may  purfue  and 
break,  open  the  houfe  to  take  him 

ibid. 

5.  Or  he  may  have  an  attachment, 
or  return  a  refcue  again  ft  him  ibid. 

6.  Where  there  are  two  fheriffs  the 
arreft  or  neglect  of  one  it  the  arreft 
or  neglect  of  both  15a 

See  alfo  Efcape,  and  274 

Affault,  vide  Trefpafs  and  Arreft  3. 

Affemblies  unlawful,  vide  Riots,  ice. 

Affcts. 

1.  If  A.  takes  a  bond  for  another  is 
trutt,  and  dies  this  is  not  affetf  in 
the  hand  of  A.'%  executors  79 

2.  So  if  the  obligee  affigns  over  si 
bond,  and  covenants  not  to  revoke, 
and  dies,  this  is  not  aflets  in  the 
hands  of  the  obligee's  executor  ib. 

3.  If  the  executor  of  leffee  for  yea** 
enter,  tsV.  no  part  of  the  profits  but 
what  11  above  the  rent  is  affeta 

ibid* 
4.  Fot 
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4.  For  tlie  rent  is  received  by  the 
executor  as  tertenant,  and  as  ap- 
propriated to  the  life  of  the  leflbr 
r  P*g*  79 

r.  $**rt  the  diftincVion  between  le- 
gal  and  equitable  affcts,  and  how 
cither  are  liable  #      5°7 

6.  And  how  far  lands  are  liable  to 
pay  debts  as  affets  80 

7.  Outlawry  upon  mefne  procefs  does 
not  make  the  debt  a  lieo  upon  the 
land  ***** 

8.  And  bringing  debt  upon  a  judg- 
ment is  no  waiver  of  the  lien  creat- 
ed by  the  judgment  ibid. 

9.  Where  a  debtor  pays  the  teftalor's 
debt  to  A.  with  content  of  execu- 
tor, it  is  aflets ;  aliter  if  without 
confent  2C7 

10.  Unlefsjthe  executor  brings  action, 
and  recovers,  and  then  it  is  aflets 
even  before  execution  ibid. 
See  alfo  Executors  and  Legacies. 


AfllXM. 


JJJignment. 

1.  Where  the  leflbr  himfelf  cannot 
maintain  covenant,  \Sc.  bis  affignee 
{hall  not  8 1 

2.  Ergo  the  affignee  of  a  covenant 
cannot  fue  in  England  for  rent  re- 
served on  lands  in  Ireland,  though 
payable  in  London  80,  8 1 

3.  The  affignee  of  a  re verfion,  though 
by  fine,  cannot  have  covenant  for 
the  rent,  &c.  without  attornment, 

4.  But  fee  now  the  ftatute  4,  5  Ann*, 
€.  16,  for  amendment  of  the  law 
in  this  particular  ibid. 

5.  Leflee  affigns  to  A.  A.  affigns  to 
B.'fans  notice  to  the  leflbr,  yet  lef- 
lbr cannot  have  covenant  againft 
A.  for  arrears  incurred  after  the 
affign  men  t  of  A.    Q.  8 1 

A  mortgagee  *wbo  bos  not  entered, 
is  not  Uablt  to  be  fued  as  affignee. 
The  affignee  is  difebarged  by  affign- 
ing  to  an  infofoent  per/on  unlefs  per 
fraudem,  n.  ibid, 

6.  And  Kigbl/t  Cafe  in  1  Sid.  338. 
Raym.  162.  2  Keb.  260.  denied  ibid. 

7.  But  admitted  he  may  have  cove* 
oant  againft  A.  for  rent  due  before 
alignment  338 

See  alfo  Covenant. 


1.  The  writ  in  affize  may  be  return- 
able at  any  common  day,  or  return 
day}  alfo  the  aflizs  may  be  ad- 
journed Page  82 

2.  The  affize  is  to  be  arraigned  in 
French,  but  cannot  be  proceeded 
in   before  the  recognitors  appear 

ibid. 

3.  The  defendant  nonfuited  becaufe 
not  ready  to  count  inftanter  on  the 
tenant's  demand  ibid. 

4.  But  fuch  nonfait  not  peremptory  ; 
for  the  demandant  may  have  a  new 
affize  ibid. 

5.  If  the  defendant  in  affize  plead  ia 
abatement,  he  muft  plead  over  in 
bar  at  the  fame  time  83 

6.  No  imparlance  allowed  therein 
without  a  good  caufe,  for  it  ia/%A 
tinum  remedium  ibid. 

7.  And  where  feveral  are  defendants 
it  (hall  be  taken  by  default  againft 
fuch  of  them  as  do  not  appear  the 
firft  day  Mof. 


Afjumpfits,  vide  ante  in  ASiont  on  tbn 
Cafe,  &c .,  and  Breach  %  Sec.  pod. 

Attachment. 

1.  In  cafes  of  awards  though  not  le- 
gally good,  attachment  lie*  for  non- 
performance 83 

The  manner  of  obtaining  an  at» 
tacbment,  n.  ibid. 

2.  Aliter  ifimpoffible,  bat  the  party 
is  excufed  only  as  to  that  pare 
which  is  impoffible  74,  83 

3.  It  lies  not  for  not  performing  an 
award  (though  made  on  a  rule  of 
Court)  without  a  perfonal  de- 
mand 83 

4.  On  award  of  three  foremen, 
(chough  verdict  given  for  fecurity) 
attachment  for  the  breach     73,  84 

5.  For  contemptuous  words  of  thei 
Court,  attachment  without  a  rule 
to  (hew  caufe  84 

Qu.  When  the  contempt  is  only 
fworn  to  by  one  ivitnefs  ibid* 

6.  When  one  is  taken  on  attachment 
for  fuch  contempt,  &c,  he  entera 
into  recognizance  to  anfwer  inter- 
rogatories  ibid. 

Hi  cannot    conftfs   the  contempt 
nvitbent 
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•without  answering  interrogatories, 
except  in  cafe  of  a  re/cut  or  contempt 
in  face  of  the  Court*  n.         Page  84 

7.  On  rule  to  put  off  trial  on  pay- 
ment of  coils,  do  attachment  for 
non-payment  83 

8.  Attachment  for  a  refene  is  never 
granted  upon  affidavit!  only;  but 
it  muft  be  returned  on  the  writ  586 

9.  See  an  attachment  again  da  judge 
of  a  corporation  court,  and  what  a 
contempt  if  201 

See  alfo  Sheriff  md  page  260 

Attainder. 

1.  Attainder  of  high  treafon  bycotn- 
sniffion  on  28  H.  8.  c.  15.  works 
corruption  of  blood  85 

2.  But  not  attainder  of  piracy,  or 
treafon,  &c,  before  the  coottable 
and  marihal,  or  admiral  ibid. 

3.  One  attainted  for  counterfeiting 
the  coin  on  8,  9  W.  3.  forfeits 
lands,  but  corruption  of  blcod  is 
faved  ibid. 

4.  So  that  the  forfeiture  and  the  cor* 
ruption  are  did  incl  parts  of  the  pe- 
nalty, and  one  may  be,  and  the 
other  not  ibid. 

5.  In  attainders  of  felony  the  for- 
feiture to  the  lord  is  only  by  way 
of  cfchtzt  pro  dtfeelu  tenentis    ibid. 

6.  And  the  not  descending  is  but  the 
confequencc  or  effect  of  fuch  inca- 
pacity ibid. 

7.  But  in  treafon  the  lands  come  to 
the  crown  as  an  immediate  forfeit- 
are,  and  not  as  an  efcheat        ibid. 

8.  An  executor  may  bring  error  to 
rcverfe  the  attainder  of  the  teitator 

See  alfo  Treafon. 

Attorney  and  Solicitor. 

t.  The  ftat.  3  Jae.  1.  c.  7.  extends 
only  to  attormes  of  the  courts  at 
If'eflminfler,  and  not  to  attornies  of 
inferior  courts  86 

An  attorney  mujl  deliver  bis  bill 
m  month  before  the  commencement  of 
the  atiton.  The  items  ef  the  bill 
cannot  be  examined  on  an  enquiry  or 
at  n\&  pnui,  n.  ibid. 


2.  That  ftatute  may  be  pleaded  to 
debt  and  indebit.  ajump.,  nnlefs  a 
fpecial  promife  laid,  but  then  not, 
nor  to  an  infimul  camp.        Page  86 

3.  An  attorney  is  not  compellable  to 
appear  for  any  one,  unlefs  he  takes 
his  fee  or  backs  the  warrant        87 

4.  Where  an  attorney  appears  for 
any,  the  Court  will  not  question 
his  authority,  but  leaves  the  party 
to  his  a&ion  86 

5.  Nor  (hall  a  judgment  be  fet  aide 
for  that  he  appeared  without  war* 
rant,  if  he  be  lufficient;  eemtneh  if 
inefficient  88 

6.  And  his  confent  to  accept  sua  iflue, 
lie  after  judgment  (tgacd,  binds 
the  client,  though  contrary  to  his 
exprefs  order  86 

7.  Where  an  attorney's  bill  on  a&ion 
brought  by  his  executor  (hall  be 
referred  to  the  matter  or  not*  nridi 

89 

8.  Where  writings  come  to  his  hands 
as  an  attorney,  the  Court  will  on 
motion  make  a  rale  to  redeliver 
them  87 

9.  But  where  they  come  to  his  hands 
in  any  other  manner,  the  party  mail 
refort  to  his  a&ioo  ibid. 

10.  A  warrant  of  attorney  for  the 
plaintiff  in   the    principal    a&ion 

.  cannot  extend  to  the  fuit  againft 
the  bail,  but  there  muft  be  a  new 
warrant  89 

1 1  •  A  judgment  by  confeffion  upon  a 
warrant  of  attorney  may  be  entered 
in  the  vacation  as  of  the  tern  pre* 
cedent,  though  the  defendant  died 
in  the  vacation  8/ 

1 2.  But  a  poft  terminum  roll  cannot  be 
filed  without  leave  of  the  Court 

ibid. 

13.  A  memorandum  was  amended  by 
the  warrant  of  attorney  on  the  lame 
roll  88 

14.  Till  a  warrant  be  filed  of  entered 
it  is  not  a  matter  of  record,  but  one 
may  appoint  an  attorney  in  court 
upon  record  ibid. 

1 5 .  See  the  ancient  practice  of  enter* 
ing  warrants  of  attorney  on  a  dif- 
tincl  roll,  and  when  altered     ibid. 

16.  A  remit  tit  dampna  may  be  by  at- 
torney, but  a  retraxit  mnft  be  in 
propria  perfona  89 

17.  An 
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\y.  An  attorney  defendant  may  have 
the  venue  changed  from  any  other 
County  toMiddlefex  (videBarrifter) 
Page  668 

IS.  See  an  attorney  fined  5 1 5: 

See      alfb      Abatement,      Privilege, 
Rules  of  Court^  &C 

Attornment* 

t.  Leflbr  makes  a  fecond  leafe,  and 
before  the  firft  expires  levies  a  fine. 
Attornment  by  the  fir  ft  leflee  to  the 
con  u fee  is  fufficient  90 

t.  In  pleading  a  feoffment  of  a  ma- 
nor, it  is  not  neceflary  to  (hew  the 
attornment  of  the  tenants  .        91 

3.  Attornment  is  pleadable  without  a 
venue,  but  triable  only  where  the 
land  lies  ibid. 

4.  Upon  iflue  uon  concept,  attorn- 
ment need  not  be  given  in  evidence 

90 

5.  Affignee  of  a  reverfion  though 
granted  by  fine,  could  not  have  ac- 
tion for  rent  without  attornment  8a 

4.  Bat  this  now  remedied  by  the  fta- 
tute  4 1$  5  Ann,  c.  16.  for  amend- 
ment of  the  law  ibid. 

Audita  Querela. 

I.  This  in  itfelfisno/s/tryMra/,  and 
therefore  execution  may  be  taken 
forth,  uolefs  a  fuperfedeas  be  actu- 
ally fued  92 

1.  And  if  the  audita  querela  be  found- 
ed on  a  deed,  that  mud  be  proved 
in  court  before  a  fuperfedeas  mall  be 
granted  ibid. 

3.  If  an  audita  querela  be  founded  on 
a  record,  or  the  party  be  in  cu (to- 
dy, the  procefs  upon  it  is  xfci.fa. 

ibid. 

4.  But  if  grounded  on  a  matter  of 
facl,  or  the  party  not  in  cuftody, 
the  procefs  is  a  venire  and  diftrefs 
infinite  ibid. 

5.  Where  the  party  is  in  execution, 
he  may  either  have  aye/,  fa.  or  ve- 
nire ibid. 

6.  Where  two  niehih  are  returned,  the 
Court  will  relieve  on  motion  with- 
out an  audita  querela  93 

7.  A.  on  judgment  againft  him  ren- 
Vol-  it 


ders  himfelf,  but  never  gives  no* 
tice  to  the  plaintiff,  nor  gets  the 
bail  difcharged,  and  the  plain  tin: 
on  fci.  fa.  gets  judgment  againft 
the  bail,  the  Court  would  not  re- 
lieve them  on  motion,  but  put 
them  to  their  audita  querela  Page  1  o  1 
8.  One  taken  in  execution  on  an  au- 
dita querela  may  be  bailed         105 

Seealfo/*£*  264 

Averments. 

1.  Where  prom ifes  are  mutual,  per- 
formance or  tender,  &c.  mud  be 
averred  fi2,  172 

2.  So  where  one  thing  is  to  be  done 
as  theronfideration  of  the  other  in 
contract?,  &c.  113,  171 

3.  Where  and  in  what  cafes  configur- 
ations in  affumpfits  mud  be  averred, 
vide  ^     23,  24,  25,  29 

4.  Where  the  replication  muft  con- 
clude to  the  country,  and  where 
with  an  averment  a 

5.  Where  joint- tenancy  is  pleaded  in 
abatement,  the  life  of  the  other 
joint  tenant  not  named  muft  be 
averred  32 

6.  On  adminiftration  granted  to  A. 
during  the  abfencc  of  B.,  the  narr. 
mud  aver  that  B.  is  abfent  42 

7.  Where  an  award  Is  pleaded  to  be 
made  before  the  day,  ready  to  be 
delivered need  not  be  averred      69 

8.  A  parol  award  may  be  pleaded 
with  averment  of  ready  to  be  deli- 
vered, Sec.  75 

9.  Where  ufes  may  be  averred  by  pa- 
rol or  not,  vide  676 

10.  No  averment  can  be  admitted  of 
a  truft  to  fuperftiiious  ufes  by  the 
ftatute  of  frauds  16a 

1 1 .  Any  matter  out  of  a  deed  that  al- 
ters the  cafe  cannot  be  averred  197 

12.  Nor  is  any  averment  to  be  re- 
ceived again  (I  the  exprefs  words  of 
a  deed  or  will  227 

13.  Where  a  matter  is  averred  to  be 
within  the  jurifdiction,  the  defend- 
ant mud  plead  to  the  jurifdiclioo, 
orelfe  iseitopped  20a 

14.  See  of  averments  in  indictments 
on  5  Eliz  ,  that  it  was  a  trade  ai 
the  time  of  the  a&  611 

Hh  15,  Where 
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15.  Where  ufes  may  be  averred,  <vide 
Page  676,  678 

See  alfo  Declarations,    Eftofpel,  and 
Pleadings. 

Avowry  $  vide  Replevin. 

Authority. 

1.  It  is  erTential  to  a  deputy  to  have 
the  fan<e  power  with  his  priccipal 

,-  •      95 

2.  And  a  covenant  or  condition  to 

reftrain  iuch  power  is  void  96 

5.  And  he  may  do  all  a£ts  that  his 

principal  could,  except  making  a 

deputy  ibid. 

4.  But  though  he  cannot  make  a  de- 
puty as  to  his  whole  power,  yet  he 
may  impower  him  to  do  particular 
ads  ibid. 

5.  As  a  deputy-fteward  of  a  court- 
baron  may  impower  another  to 
hold  a  court,  take  furrenders,  Sec. 

96,97 

6.  And  fuch  utider-depoty  may  cither 
a&  in  his  own  name,  or  elfe,  recit- 
ing his  authority,  act  in  the  name 
of  the  deputy  or  principal  97 

7.  Except  an  under- ftierifF,  who  mult 
ad  in  the  high  fheriff's  name,  be- 
caufe  the  writs  are  fo  directed,  tffc. 

ibid. 

8.  The  eels  cf  a  fteward  defa3o  are 
fufheient  among  tenants  of  a  ma- 
nor ibid. 

9.  Authority  given  by  letter  of  attor- 
ney may  be  either  general  or  fpe- 
cial  ibid. 

10.  And  though  particular  authori- 
ties can  rot  be  varied  from  in  mat- 
ter of  Jubilance  ibid,  and  658 

1 1.  Yrt  if  only  a  variance  in  circum- 
ftance  it  may  be  gcod  97 

12.  Principal  officer  anfwerable  both 
to  himfelf  and  deputy  18,  19 

13.  Yet  the  deputy  is  alfo  chargrable 
as  n  *vorg-dcer  ibid. 

14.  Where  an  authority  is  given  to 
jultices  of  peace  it  mud  be  exactly 
purfued  4^5 

15.  See  other  kinds  of  authorities 

363,419,442,  454,  467,  feV. 
See  alfo  Power. 

Award,  vide  Arbitrament* 


B. 

Bail  in  Civil  Cafes. 

i.gEE  the  roles  of  practice  about 

putting  in  bail  and  excepting 

thereto  Page  89 

2.  In  debt  on  bond,  though  the  de- 
fendant fays  it  was  ufurious,  or  per 
dure/s,  it  (hail  not  exenfe  from  fpe- 
cial  bail  »oa 

3.  Special  bail  in  indebit.  mfurnp.,  fo 
for  money  won  at  play,  per  Holt 
eontra  2  ibid. 

4.  fiat  not  in  debt  on  bond  to  per- 
form covenants,  yet  with  refped  to 
the  breaches  and  the  damage  there- 
by (the  meafure  of  which  dull  be 
taken  from  the  plaintiff's  oath}  it 
may  ibid. 

5.  In  B.  R.f  if  the  fo m  recovered  ex- 
ceed the  fum  in  the  ac  etiam  bill*?, 
the  bail  is  not  liable  iot 

To  what  extent  bail  art  liable,  n* 
ibid. 

6.  On  removal  by  habeas  corpus  fpe- 
cial  ball  muft  be  given  in  here,  ex- 
cept in  cafes  of  execators  98, 

101, 102 

7.  Hat  on  fnch  removal  the  Court 
will  examine  the  caufe  of  action, 
and  take  bail  accordingly        ibid. 

8.  And  00  removal  oat  of  an  infertoi 
court,  the  plaintiff  is  bound  to  ac- 
cept the  bail  below,  except  in  Lou- 
don  97 

9.  For  the  fyfficiency  of  bail  in  London 
is  at  the  peril  of  the  clerk  who  is 
refponfible,  and  the  plaintiff  can- 
not except  there  ibid. 

10.  Yet  in  debt  again  ft  executor  on 
a  judgment  fuggefting  a  drua/a- 
<vit,  he  (hall  give  bail ;  for  there 
the  action  is  in  the  debet  &  detinet 

9* 

1 1 .  And  on  removal  by  habeas  corpus 

where  fpeciat  bail  was  below,  he 
ihall  give  bail  to  appear  within  two 
terms,  but  not  to  pay  the  condem- 
nation ibidl 

1 2.  On  error  in  parliament  of  a  judg- 
ment  affirmed  in  B.  R.  new  bail  ia 
required  97 

13.  For  the  hxft  bail  does  not  extend 
40  coils  aflcifed  ia  the  Honfe  o£ 

Lords* 
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Lords,  therefore  a  new  recogniz- 
ance is  to  be  Page  97 

14.  Otoe  charged  in  cuftody  of  the 
IherifTs  of  L.  was  difcharged  on 
common  bail  for  want  of  proceed- 
ing in  two  terms,  by  4,  5  W.  3. 

98,  99 

15.  In  an  action  on  a  replevin -bond 
common  bail  (hall  be  admitted   99 

16.  The  merits  of  the  cafe  not  to  be 
examined  into  upon  bailing  {vide 
Supra  7.)  99,  100 

There  is  a  difference  between  the 
King9 *  Bench  and  Common  Pleas  in 
this  refpe3>  n.  ib.  %u.  tamen,  & 
vide  Cooke  *v.  Bobree,  H.  Bl.  10. 

17.  If  the  (heriff  takes  inefficient 
bail  for  appearance,  and  the  plain- 
tiff refufe  it,  he  is  liable  to  an  ac- 
tion, and  may  be'alfo  amerced    99 

18.  The  fheriff  may  take  bail-bond 
on  attachment  for  contempt,  but 
the  profecutor  may  refufe  to  accept 
it  #  ^  608 

19.  But  if  in  either  cafe  the  plaintiff 
take  an  alignment  of  the  bail-bond 
(though  inefficient)  the  Court  will 
not  amerce  ^  99 

20.  A.  recovers  in  three  actions  where 
were  three  bails,  the  defendant 
rendered  himfelf,  and  one  of  the 
bails  entered  an  exoneratnr  on  the 
bail*piece;  this  does  not  difcharge 
the  reft  till  exoneratur  entered  for 
them  alfo  98 

Hoiv  to  obtain  an  exoneratnr,  n. 
ibid. 
31.  So  A.  on  judgment  again  ft  him 
renders  himfelf,  but  gives  the 
plaintiff  no  notice,  nor  discharges 
the  bail- piece;  and  the  plaintiff  on 
fei.  fa,  gets  judgment  again  ft  the 
bail,  and  the  Court  would  not  re- 
lieve becaufe  no  exoneratur  entered 

101 
22.  Though  a  render  before  return 
of  the  latitat  is  not  pleadable  to  an 
action  on  a  recognizance  of  bail  ibid. 
tVithin  nvhat  time  principal  may 
be  rendered  to  difcharge  the  bail. 
Suing  on  recognizance  ma  different 
court  ix ill  not  rejlrain  tbe  tmet  n. 

ibid. 

25.  Yet  the  Court  ex  officio  allowed  it 

on  the  latitat i  as  well  as  on  zfci.fa., 


and  denied  the  cafe  of  Miles  and 
Bateman,  3  K'eb.  Page  101 

24.  And  note,  render  in  difcharge 
of  bail  in  an  actidn  will  not  dif- 
charge the  bail  on  an  indictment 

ioS 

Bail  in  Criminal  Cafes. 

1.  One  committed  for  treafon  or  fe- 
lony is  to  enter  his  .prayer  on  the 
habeas  corpus  act,  to  be  tried  the 
fir  It  week  of  the  term  or  day  of  fef- 
fions  after  his  commitment        103 

2.  But  if  an  ad  fofpends  the  power 
of  bailing  for  a  time,  there  he  need 
not  enter  his  prayer  till  the  firft 
week  in  term  or  day  of  feffions  af- 
ter the  expiration  of  fuch  ad    103 

3.  Yet  Lord  Aylcjbury  was  bailed 
though  no  prayer  entered  in  time, 
becaufe  long  irnprifoned,  trial  de- 
layed, and  life  in  danger  104 

4.  One  committed  for  aiding  an 
efcape  of  D.  committed  for  trea- 
fon, was  bailed  for  default  of  pro- 
fee  ution  103 

5.  One  indicted  of  murder  ought  not 
to  be  bailed  upon  affidavits  of  the 
evidence  104 

6.  But  one  found  guilty  of  murder 
by  the  coroner's  inqueft  only  is 
bail  able,  contra  i  f  i  nd  icted       ibid. 

7.  One  indicted  or  murder,  and  found 
guilty  of  manflaughter,  not  bail- 
able before  clergy  bad  103 

8.  Yet  Life,  who  was  indicted  of 
murder  and  found  guilty  of  man- 
flaughter, was  bailed  before  clergy 
had  ibid. 

9.  So  in  appeal  of  murder  and  found 
guilty  of  manflaughter,  one  was 
bailed  bi-fore  clergy,  £K        61,  6z 

10.  A/,  committed  for  forging  in- 
dorsements on  bank-bills,  bailed, 
on  a  habeas  corpus,  becaufe  only  a 
great  niifdemeanor  104 

11.  But  upon  error  of  a  conviction 
for  a  forcible  detainer,  the  defend- 
ant was  refufed  to  be  bailed      ic6 

1 2.  Becaufe  in  execution  for  the  fine, 
i.  e.  lool.,  though  the  long  vaca- 
tion coming  on  ibid. 

13.  Yet  one  taken  on  excom.  cap.  is 
bailable,  while  the  ret.  of  the  ha- 

Hh  2  beat 


THE     ?  A  B  L 1 


teas  eerpus  u  Wider  confederation 
Pageioz 

14.  See  there  the  01  toner  of  entry  of 
fucb  bail,  and  condition  of  the  re- 
cognizance ibid. 

1 5.  But  bailing  daring  con Gderatioa, 
(as  13.}  it  difrreticDary,  and  the 
co?rt  will  refute  it  if  he  pleads  * 
feKc  pka  ro6 

t.  A  corporation  aggregate  may  ap- 
point a  bailiff  to  distrain  without 
deed  ior 

2.  la  replevin,  if  the  defendant 
makes  conefance,  or  justifies  a 
bailiff  to  J.  &.  a  traverfe  of  the 
com  mind  of  J.  S.  is  fumcient  F07 

3.  So  in  trefpafs  for  taking  cattle  or 
goods,  for  in  tbofe  cafes,  thougb 
y.  &  may  have  a  right  to  take  t.ie 
cattle,  U$c.  yet  a  ftranger  cannot 
ju&ify  the  taking  bat  by  his  com- 
mand, C^*.  ihid. 

4.  Bot  titter  in  trefpafs  quart  elam/um 
/regit ;  for  there,  though  the  de- 
fendant jnfties  as  bailiff*  or  by 
coamasSd  of  J.  S.  the  plaintiff 
ihall  not  traverfe  the  command,  be- 
caofe  it  wo  old  admit  the  truth  of 
all  the  reft  of  the  plea  ibid. 

5.  In  trefpafs  on  a  juftification  as 
bailiff  to  a  court  lect  for  levying 
an  amercement,  fome  eftreat  of  the 
court  or  warrant  of  the  Reward 
Daft  be  fhewn  ibid. 

6.  Note*  in  replevin  the  bailiff  is  an 
adtor,  and  fllall  recover  upon  the 
merits  10& 

7.  But  in  trtfpa&  the  bailiff  is  only 
to  escufe  the  wrong,  and  recovers 
nothing  ibid. 

Bakers,  vide  Weights  and  Mtafures. 

Bankrupts* 

1.  An  innkeeper  held  not  within  any 
of  the  ftatutes  about  bankrupts, 
though  alfo  a  part  owner  of  a  (hip 

109 

An  innkeeper  felling  liquors  out  cf 

the  beufe  t$  any  per/on  <wbo  appliet, 

it  within  the  bankrupt  laws*  n.   ib. 

2..  So. a  buying  and  felling  under  a 


particular  restraint  h  mot  vrotklft 
theftature  Page  no 

3.  Butan£^>fobjefttradiagrrosn 
foreign  para  may  be  a  baakrvpt 

ibid. 

Amp  per/am  trmmug  f  England, 

and  being  there  9ccajknmlfy9  may  km 

made  a  bankrupt  em  am  ad  «*■«'- 

ted  in  England,  a.  ibid. 

4.  If  a  defendant  readers  Uamsclf  iaj 
diicharge  of  bail,  and  lies  two 
months,  he  b  a  bankrupt  froaa  the 
arrell  m 

5.  Yet  adjudged  -tboogh  lying  ia 
prifoa  upon  srrcft  makes  a  bank- 
rupt, it  is  otherwise  if  be  pots  in 
bail  1 10 

6.  Outlawry,  after  an  aft  of  bank- 
ruptcy committed,  mall  not  defeat 
the  intexet  the  creditors  bare  ac- 
quired in  hit  efiate   .  10S 

7.  Yet  a  aurchafcr  after  (ball  not  be 
impeached  by  a  commimon  feed 
Bvt  years  after  the  bankruptcy  109 

8.  A  plain  ad  of  bankruptcy  cannot 
be  purred  by  dealing  afterwards  ;■ 
aliter  S  doubtful  only,  (and  note 
accordingly,)-  no 

9.  An  aflignee  has  property  bv  rela- 
tion from  the  time  of  the  bankrupt- 
cy, fo  as  to  avoid  all  aciae  ads 

ns 

Note  ef  cafes  concerning  the  relm* 

tion  to  the  08  ef  bankruptcy      ibid. 

10.  See  the  judges  refolntions  on  the 
ftat.  4  (?  5  Jnrn.  again  ft  frauds 
committed  by  bankrupts   m,  in 

1 1.  A  mortgagor  or  pnrcbafer  prece* 
dent,  though  by  a  defective  con- 
veyance, to  be  preferred  before 
the  sifignees  of  bankruptcy       44a 


Bargain  and  Sale  §fG—ds% 

1.  Earneft  only  binds  the  bargainr 
and  gives  the  buyer  a  right  to  de- 
mand the  goods  US; 

2.  Bot  notwithftanding  earneft,  the 
money  is  to  be  paid  on  fetching 
away  the  goods  ^  and  a>  demand 
fans  payment  is  void'  ibid* 

3.  And  if  the  buyer  does  not  come  to 
pay,  the  feller  ought,  to  go  and  rev 
quell  him,  and  if  then  he  does  not 
pay,  &c  in  convenient  time,  the 
agreement  is  diffolved  ibid. 

4.  Whom 
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4«  Where  one  thing  is  to  be  the  con- 
^deration  of  the  other,  though 
there  be  mutual  promifes,  ptr- 
formance  mult  be  averred  Page  112 

5.  As  if  I  fell  you  my  horfe  upon 
your  paying  me  10/.  I  cannot 
have  the  money  without  a  delivery 
or  tender  of  the  horfe,  nor  you  my 
horfe  without  averring  payment  or 
tender  and  refufal  of  the  money 

113 

6.  So  where  mutual  promifes  are  to 
transfer  (lock  on  payment  of  fo 
much  money  112 

f.  But  alitir  where  a  time  is  limited 

for  the  performance  on  one  part 

113,171,  172 

8*  If  J.  and  B.  come  to  a  (hop,  and 
J.  fays  to  the  feller,  let  B.  have 
fuch  and  fuch  goods,  and  I  will 
fee  you  paid,  ts"c.  the  law  intends. 
A.  to  be  the  buyer,  and  B.  to  ad 
bat  as  J.9*  fervant  23,  28 

Baron  de  Peers. 

Bare*  and  Feme. 

I.  Action  again  (I  a  feme  covert  al- 
lowed good,  her  hujband  being 
alien  enemy  and  in  France  :  for  a 
divorce  (hall  be  intended  1 16 

In  tub  at  cafes  a  feme  covert  map 
&0  fued  quafiyi/*  by  reafon  ofafepa*  , 
rate  maintenance t  t3c.  n.  ibid. 

Feme  covert  after  feparat  ion,  and 
fhe  bufband  gene  abroad,  liable  to 
be  made  a  bankrupt  %  nf  ibid. 

t.  The  hufband  held  liable  to  the 
wife's  con  trad  as  a  feparate  trader, 
&r.  becaufe  they  cohabited,  per 
Bolt  1 1 3 

3.  Wife  cannot  charge  her  hufband 
after  notorious  feparation,  though 
by  confent  and  feparate  allowance, 

116 

4.  Nor  is  he  bound  by  her  contracts, 
or  liable  even  for  neceffaries,  after 
a  notorious  elopement,  nnlefs  he 
take  her  again  1 26,  119 

5.  But  if  he  turns  her  away  he  gives 
her  credit  for  nece/fcries  wherever 
ihe  goes,  per  Holt  %    118 

i\ote  refpeBing  the  liability  of  a 
bujband  t§  anfwtr  for  necejfaries  for 
fas  wife  ibid. 


6.  And  while  they  cohabit  he  flnll 
anfvver  her  contracts,  CSV.  for  by 
cohabiting  his  affcnt  is  prefumed, 
per  eundem  Page  \  1  8 

7.  Contra  where  the  huflnod  exprefsly 
dif.fTents  bsfoiehand,  by  notice  to 
the  owner  or  his  fervant,  per  eun- 
dem jbid. 

8.  If  (he  takes  up  material*,  as  filks, 
&c.  and  pawns  them  before  made 
into  clothes,  he  is  not  liable;  for 
they  never  came  to  his  ufe.  Con- 
tra if  made  up  and  worn,  per  Holt 

ibid. 

9.  Action  lies  not  on  a  promlfe  of 
marriage,  except  the  contract  is 
mutual,  for  otherwife  it  was  only 
nudum  paBum  2± 

Note  refpe&ing  promifes  of  mar- 
riage ibid. 

10.  A  contract  of  marriage  per  verba 
deprafenti  ii  a  marriage  defa£fo 

437,  438 

11.  And  whether  per  verba  de pra- 
fenti  or  defuturo  is  cognizible  in 

the  fpiritual  court,  and  their  fen- 
ten  ce  is  binding  437 

12.  Vet  held  that  marriage  by  a  mere 
layman  was  void,  and  a  cohabita- 
tion thereupon  did  not  entitle  the 
man  to  adminiftraiiou  of  the  wo- 
man's goods  1 j 9 

13.  For  on  his  demanding  a  rig  he 
due  to  hufband*  by  the  ecclefiaiti- 
cal  law,  he  mull  prove  himfelf  a 
hufband  by  the  fame  law  120 

14.  2>u<ere  in  cafe  of  fuch  hufband't 
death,  if  it  ihall  entitle  the  feme 
and  ifTue  to  a  diftribution         ibid. 

15.  Note,   the  form  of  pleading   a   . 
marriage  is,  That  it  was  per  pref- 
bjferum  facris   ordinibus    conftitut. 

ibid, 

16.  Yet  in  debt  by  baron  and  feme 
nunques  accouple,  lie.  is  no  plea,  for 
a  marriage  defaifo  it  fufrjeient  437 

17.  Nor  can  the  fpiritual  court  annul 
a  marriage  after  the  parties  are 
dead,    becaufe   they   proceed  pro 

folate  anim*  12  j 

18.  Yet  evidence  at  common  law  was 
admitted  to  baftardize  a  peer,  even 
after  the  death  of  himfslf  and  pa- 
rents (durum)  120,  121 

19.  The  hufband  may  releafe  colta 
adjudged  to  the  wife  in  the  fpiritual 

tf  h  3  court. 
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coart,  onVfi  a  feparation  be,  and 
alimony  aiio*cd  /'of'  *t> 

2C.  He  alone  mcrl  bring  toe  «ctioo 
for  work  done  by  her  during  co- 
verture, lo lei's  aa  exprefs  promife 
be  made  to  her  1 1 4. 

Hirer;  the  *u.'Je  may,  mmfi.  or  may 
mot  join  in  oxtons  on  controls*     n. 

ibid. 

51.  And  the  advantage  of  foch  work 

A  all  Dot  forvive  to  ber,  but  go  to 

.  the  bu (band's  executors  ibid. 

21.  Bat  money  earned  by  her  living 
Separate  (hall  go  towards  her  own 
maintenance  n3 

23.  Trover  by  baron  and  feme,  ad 
damfnum  of  both,  held  naught  af- 
ter vcrdid ;  for  the  porTifOoo  and 
property  of  the  wife  is  veiled  in 
the  huiband  1 14. 

IVhcre  the  'ivife  may  join  in  trover 

or  re/ levin ,   n.  ibid. 

Trefpafs   againfi  tare*  and  feme 

for  taking  goods  end  converting  ad 

ufum  ipforum,  good  id.  ib. 

24.  But  trefpafs  by  him  for  impri- 
fonment  of  the  wife,  per  onod  ne- 
gctia  viri  infelia  reman,  aid  damp . 
of  both,   held    well  after  vera  id 

119 

In   nvbat  affions  relative  t§  the 

ftrfon  of  the  wife  Jbe  may,  mu/r,  or 

tnay  not  be  joined,  n.  ibid. 

25.  For  matter  may  be  alleged  in 
aggravation  of  damage*,  for  which 
no  a&icn  will  lie  ibid. 

26.  Huiband  of  a  ftme  executrix 
gives  a  new  day  to  the  teftator's 
debtor,  who  then  makes  a  new 
promife,  &c.  he  may  bring  ajfumb- 
fit  thereon  without  joining  the  wife 

27.  But  if  he  dies  before  recovery  fhe 
is  reltored  to  her  former  right,  for 
the  duty  was  not  extinguif.uJ  by 
the  new  promife  ibid. 

28.  Afci.fa.  by  baron  and  feme  on 
a  judgment  recovered  Dy  her  *:  ile 
foie,  if  after  rxecuti  n  awarded, 
fhe  oiesj  it  furvivc*  to  the  huU 
band  116 

1/).  In  an   aftion   againfl  baron  and 
feme  he  iha!l   give  bail  for  appear- 
ance both  for  him  and  his  wife  1 1  5 
(f'bfrc  the  wife  being  arrejhd,  or 


taken  in  exic*ti:n9   h  dz/ciarged  or 

n§ *,  n.  Pag*  115 

A  fme  co-vert     obtaining    credit 

qnafi  fde  net  relieved    m    nuciom 

iJ.  ibid. 

50.  Bat  where  one  action  againft  the 

hcfbmd  only,  he  cannot  declare 

again  ft  him  and  his  wife  ibid. 

31.  In  an  action  agaiaft  both  lorn 
battery  by  the  wife  while  he  was  ia 
prifoo,  a  declaration  cannot  bede- 

.  tivered  at  the  prifoo  againft  him 
fcf  star.,  bnt  procefs  muft  be  facd 
againft  the  wife, and  Am  arretted  1 14 

32.  The  wife  may  juftiry  no  nfiaeit 
in  defence  of  her  huiband  4079437 

33.  Huiband  and  »ife  covenant  to 
levy  a  fine  of  the  wife's  land  to  the 
ufe  cf  the  heirs  of  the  body  of  the 
huiband  on  the  wife  begotten,  is 
void  675 

34.  A.  marries  B.  living  a  farmer 
wife,  and  receive*  her  rents,  &r. 
B.  may  have  indeb.  affmmf.  as  for 
money  received  to  Iter  ufe,  the 
hoibind  having  no  right  to  receive 
it,  k5c.  sS 

35.  A  covenant  before  marriage  to 
releafe  the  wife's  guardian  alter,  set 
afide  in  equity  158 

36.  If  baron  and  fenu  declare  oa 
indeb.  ajump.  to  them  as  executors 
on  a  nonfuit,  they  (hall  pay  cofts  207 

37.  A  warrant,  &e.  by  u  feme  fob, 
is  revoked  by  her  marriage  after 

399 
Barret  ry,  vide  Ufnry. 

Barrifen  at  Law. 

1.  If  a  defendant  be  a  barrifter  or  at- 
torney, Isfc.  attending  the  court, 
he  may  have  the  tcpue  changed 
to  Middleftx  from  any  other  coun- 
ty ^  66* 

2.  Alfo  a  trial  at  bar  is  feldom  denied 
to  «ny  gentleman  at  the  bar  or  offi- 
cer of  the  court  65 1 

Bafiard. 

1.  The    rule    that     none    ft  all    be 

bafhrd  zed   after  his  death  holds 

only  in  cafe  of   bafiard  eigne  and 

mulier  puifne  (vide Baron  acd  Feme) 

17x18,  120,  121 

a- But 
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2.  But  the  fpiritual  court  cannot  an- 
nul a  marriage,  or  baftardize  iflue 
after  the  party's  death       Page  548 

3.  A  child  begotten  after  divorce  a 
men/a  fcf  tbor§  only  (hall  be  taken 
to  be  a  baitard  123 

4.  Aliter  after  a  vofontary  repara- 
tion, anlefs  found  that  the  buf- 
band  had  no  accefs  ibid. 

5.  So  if  the  hufband  be  beyond  fea 
daring  the  whole  time  of  her  going 
with  child,  it  it  a  baftard  122,  534 

6.  Contra  if  he  were  here  at  all  daring 
that  time,  for  then  accefs  would 
be  prefomed  122 

Any  pro*/  of non- accefs  isfujicient,  n. 

ibid. 

7.  A  baftard  child  is  generally  to  be 
fettled  where  it  is  born  485 

8.  But  if  bora  in  B.  pending  an  ille- 
gal order  for  removing  the  mother 
thither,  it  is  no  fcttlement  there 

izi,  474,  5^2 

9.  Nor  does  the  juftice's  order  tor 
maintenance  determine  the  baftard's 
fettlement  123 

10.  Money  may  be  ordered  to  be 
paid  to  the  overfeers  for  mainte- 
nance of  a  baitard  child  122 

xi.  Juftices  may  order  payment  of  a 
fum  in  grofs  for  that  purpofe      1 24 
12*  Order  to  pay  fo  much  ptr  week 
till  it  be  fourteen  years  old,  is  ill 
121,478 
They  muft  rtfide  with  thtir  mo- 
thers till  feven  years  old*  but  tie  pa* 
rifb  where  they  are  fettled  is  liable  to 
am  order  for  their  Maintenance,  n.  ib. 

13.  Order  for  maintenance  quafhed 
becaofe  the  words  of  adjudication 
were  in  the  lingular  number  for 
the  plural  122 

14.  An  order  of  baftardy  under  the 
hands  of  more  than  two  juftices  is 
good,  if  one  of  them  be  of  the  quo* 
rum  477 

15.  From  an  order  of  baftardy  the 
appeal  muft  be  to  the  next  quarter* 
feffions  482 

The  decifion  'was  to  the  next  gene* 
ralfejlons,  audits  being  to  a  quarter* 
fefions  was  held  iufufficient,  unlefs  it 
appeared  that  no  general  feffions  in- 
tervensd;  but  the  contrary  has  been 
fince  ruled \  n.  ibid. 

f  6.  /7$.  To  the  next  (quarter)  fef- 


fions  after  notice  to  the  repnted 
father  of  the  firft  order,  baftards 
are  fettled  where  born  P.  480,  485 
Baftards  are  fettled  where  born  482 

17.  On  motion  to  qsinfti  an  order  of 
baftardy,  the  reputed  father  muft 
be  prefent  in  court  475 

18.  By  28  El.  c.  3.  feflions  muft 
proceed  on  the  reputed  father's  re- 
cognizance 122 

19.  But  by  3  Car.  1.  c.  they  may 
commit  him,  Wr.  ibid. 

20.  Stat  13,  14  Car.  2.  c.  12.  fed* 
21.  relates  to  the  maintenance  of 
poor  children  not  baftards  123 

Bill  of  Exceptions,  vide  Trial. 

Bills  of  Exchange. 

1.  At  common  law  the  drawer  was 
not  chargeable  unlefs  be  had  no- 
tice of  the  drawee's  aon-paymenjt 
in  convenient  time  127 

What  notice  muft  be  given,  and 
how  it  muft  be  alleged \    n.  128 

2.  And  convenient  time  is  to  be 
guided  according  to  the  ufage  of 
traders  and  particular  circ  urn  fian- 
ces of  cafes  133 

What  is  reafonable  time  for  pr4* 
fitting,  n.  ibid. 

3.  Yet  where  4-  indorfes  and  delivera 
a  bill  to  B.  who  keeps  it  by  htm 
long  after  payable,  if  not  paid  he 
may  have  affumpfit  againft  A.  [vide 
infra,  19.)  1 24 

4.  And  the  indorfement,  deliver/ 
an4  detainer  is  no  evidence  that  B. 
accepted  it  as  fo  much  money,  un- 
lefs paid  ibid. 

5.  Nor  mall  a  bill  fo  received,  fcfr. 
go  in  difcharge  of  a  precedent 
debt,  except  made  part  of  the 
contrail  ibid. 

Contra  per  ft  at.    4  6f  5  Ann. 
vide  note 

6.  As  where  A.  fells  goods  to  B.  and 
agrees  to  take  a  bill  on  C.  in  fatif- 
faftion,  there  A.  is  difcharged 
though  it  be  never  paid  ib.vide^z 

7.  A  general  indeb.  aftiimp.  will  not 
lie  on  a  bill  of  exchange  for  wane 
of  a  conftderation  (as  value  re- 
ceived, tSc.)  125 

//  lies  where  there  is  a  privity  be* 

twten  the  parties,   and  a  conftdera* 

tiom$  A.  ibid. 

Hh4  8.  But 
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t.  But  a  fpecial  indtb.  ajfump.  muft 
be  again  (I  the  drawer,  or  a  fpecial 
action  of  the  cafe  on  the  cuftom  of 
merchants  ^     PageUp 

9.  And  drawing  of  a  bill  mikes  a 
merchant  to  iupport  the  cuftom  in 
that  cafe  i*5>*44S 

10.  A  bill  payable  to  A.  or  bearer  is 
not  aiCgoable  to  charge  the  drawer, 
eontra  if  to  A.  or  order  125 

A  bill  to  bearer  is  ajjignable,  n.  ib. 

11.  But  fuch  indorfement  charges  the 
indorfor,  for  the  indorfement  is  in 
nature  of  a  new  bill  ibid. 

12.  Trover  for  a  bill  payable  to  A. 
or  bearer,  will  lie  againft  the  find* 
cr,  13c.  but  not  againft  the  af- 
iignee  1 30 

The  innocent  bolder  of  a  bill  or 
note  which  has  been  ftolen  or  loft 
majt  recover  t  hereon  f    n.  ibid. 

13.  The  words*  or  to  his  order ,  in  a 
bill,  gives  authority  to  affign  it  by 
indorsement,  tffc.  ^        133 

14.  And  the  affigning  of  a  bill,  note, 
fck.  not  payable  to  order,  charges 
the  indorfor,  but  not  the  drawer, 
vide  pi.  11.  ibid. 

15.  A  blank  indorfement  on  a  bill 
does  not  transfer  the  property 
without  fome  further  aft    1 26,  1 30 

16.  But  fuch  indorfement  may  be 
filled  up  by  the  indorfee  fo  as  to 
charge  the  indorfor  128 

What  liability  art/its  from  indors- 
ing a  blank  check*  n.  ibid. 

17.  And  fo,  though  the  bill  be  pur- 
chafed  at  difcount,  &c.  and  fo 
may  an  acquittance,  &c.         ibid. 

18.  Indorfee  of  part  of  a  fum  in  a 
bill,  cannot  bring  an  action  fans 
(hewing  the  other  part  fathfied   65 

19.  A.  indorfes  two  notes  in  fatis fac- 
tion of  a  debt,  but  before  receipt 
the  drawer  broke.  Qu*re  if  the 
indorfor  could  be  charged  (vide 
jufrat  3.)  m      13* 

20.  v\n  indorfor  by  cuftom  is  only 
liable  in  default  of  the  firft  drawer 

130*.  \32 

The  law  is  ctberwife,  n.       ibid. 

21-  Yet   laid,    the  indonor  charges 

himfelf  in  the  fame  manner  as  if 

he  were  the  drawer  133 

2&.  See  whit  is  neceffrry  to  for  proved 


to  charge  the  indorfor,  in  an  action 
by  the  indorfee  Page  128  and  notes 

23.  Action  lay  not  on  a  promiflbry 
note  before  the  llatate,  and  it  can- 
not be  laid  within  the  cuftom  of 
merchants,  vide  bis  129 

24.  On  a  promife  (after  day  of  payT 
ment)  to  pnyfecnndnm  tenor,  bill** 
action  lies  127,  129 

25.  So  acceptance  after  day  of  pay? 
ment  is  good,  and  amounts  to  a 
promife  to  pay  generally  129 

26.  Acceptance  by  one,  where  the. 
bill  is  driwn  on  two,  binds  both, 
if  it  concerns  their  joint  trade  126 

27.  A  declaration  againft  the  drawer 
is  good  fans  laying  am  exprefr 
promife,  for  by  the  drawing  it  it 
implied  189 

28.  in  declaration  on  a  firft  bill, 
want  of  averring  the  fecond  and 
third  not  paid  is  aided  after  verdict 

129 

It  is  not  material  §n  demurer*    tw 

ibid. 

29*  In  declaration  on  a  foreign  bill, 

drawn  at  two  ufances,  the  time  of 

which  it  confifta  mull  be  averred 

III 

30.  In  declaration  on  inland  bills 
againft  the  drawer,  a  proteft  seed 
not  be  fet  forth,  nor  necestary  at 
common  law  ibid. 

On  foreign  bills  it  muft  be  alleged 
and  proved ;  but  the  want  of  allege 
'    ing  it  is  only  fatal  onjpecial  demur- 
rer %  n.  ibid, 

3 1 .  See  the  form  of  a  bill  of  exchange 
between  two  perfons  only  130 

32.  An  ajjumpfit  on  a  promiflbry 
note  on  the  cuftom  of  merchants, 
held  ill  24,  129 

33.  And  goldfmiths  notes  are  only 
a  conditional  payment  without  an 
exprefs  coofent  443 

Bonds*  vide  Obligations* 

Bijbeps,   Archbijbofs*  &e» 

1.  The  Archbifhop  has  a  metropoliti- 
cal  junfdiction  over  Btfhopa  by. the 
common  law  135 

2.  Which  was  ufurped  by  the  Pope* 
but  reftored  by  the  itattttcs  o(  Henrys 
the  8th  ibt<L 
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3.  A  Bifliop  may  be  puniihed  in  the 
Arch bi (hop's  court  for  any  offence 
again  ft  the  duty  of  his  office  P.134 

4.  A  Bifliop"  cited  before  the  Arch- 
bifliop  in  peifon  for  flmony,  &>. 

ibid. 

5.  Archbifliop  or  Bifliop  may  judge 
in  perfon  or  by  their  vicar  general 

ibid* 

6.  Their  courts  may  ponifli  a  tern* 
poral  offence,  if  committed  in  an 
ccclefiaitical  matter,  or  face  of  the 
court  ibid. 

7.  All  Bifliops  are  co-ordinate  or 
pans  jure  divino,  but  not  jure  hu- 
mane  135 

£•  He  that  can  vifit  can  alfo  deprive, 

g.  On  iflue  whether  a  parfon  be  de- 
prived, the  court  write*  to  the 
Bifliop  135 

10.  But  on  iflue  whether  a  Bifliop  be 
deprived,  it  writes  to  the  Arch- 
biihop ibid, 

11.  Anciently  biflio pricks  were  dona- 
tive by  the  King,  and  conferred  by 
inveftiture-  136 

12.  Translation  of  BHhops  anciently 
waa  by   population  to  the  Pope 

*37 

13.  See  the  manner  of  creating  and 
tranflating  a  Bifliop  at   thia  day 

136 

14*  Four  things  reqnifite  to  complete 
a  Bifliop,  election,  confirmation, 
confec/ation,  and  inftallation     137 

15.  Note,  his  former  preferments  are 

void  by  his  confecration  and  con- 

*     firm  at  ion,  not  by  his  election    136 

(6.  A  Bifliop's  leafe,  if  it  exceed  the 
flatute,  is  void  in  ttio  as  to  the  fuc- 
ceffor  189 

17.  See  the  Bifliop's  power  to  compel 
a  fequeftration  3  20,  3  2 1 

See  9\io4dmins]/irator  and  Prefenta- 

iUnS. 


Breach  in  Covenant,  Debt,  Cafe,  &c, 

1.  A  and  B.  dimiferunt  imports  a 
joint  covenant  as  to  the  iatereft 
granted  137 

2.  But  it  may  be  fever al  with  refped 
to  fubfequent  ads  1 38 

Breach  tnaj   be  ajsgned  in   the 


n»ords  eftbe  covenant,  arvwdt  tan-,, 
t amount,  n.  Page  1 38 

3.  In  covenant  where  a  plaintiff  af- 
figns  feveral  breaches,  the  defend- 
ant may   traverfe    them   feverally 

ibid. 

4.  In  covenant,  breach  that  5  /.  for 
a  year  at  Lady-day  lad  was  arrear, 
C5V.  held  weil  on  general  demurrer 

139 

5.  Covenant  not  to  buy  or  fell  within 
two  years,  breach  that  di<verfies  di- 
ibus  13  vicibus  between  fuch  a  day 
and  fnch  a  day  he  fold  to  H.  and 
feveral  others,  held  well  after 
verdict  ibid. 

6.  The  heir  affigns  a  breach  that  the 
premifes  were  out  of  repair  tali  die 
CS?  per  \oannos  ante,  which  included 
his  ancciior's  time,  yet  held  well 

141 

7.  Agreement  to  convey  to  H.  or  hia 
afligns,  breach  that  he  did  not  con* 
vey  to  H.  (onlv)  is  good  1 39 

Agreement  that  A.  cr  bis  affigns 
fi»uid,  &c.  Breach  thai  A.  did 
uetfmfficieut,  n.  ibid,. 

6\  See  the  diverfity  between  covenant 
to  do  an  ad,  /•  one  or  affigns,  and 
by  one  or  affigns  ibid* 

9.  in  debt  and  bond  (except  to  per- 
form an  award)  where  a  defendant 
pleads  matter  of  excufe  that  admits 
a  non-performance,  the  plaintiff 
need  not  affign  a  breach  ia  hia  re- 
plication 138 

io.  And  fee  and  note  the  difference 
of  bonds  to  perform  awards  from  al} 
others,  and  the  reafon  thereof  ibid. 

ii«  Alfo  in  debt  on  bond  to  perform 
covenants,  the  replication  mod 
fhew  a  certain  breach ;  but  in  ac- 
tio* of  covenant  it  is  enough  to  af- 
fign a  general  breach  140 

12.  AJumpJu  co  deliver  corn  on  or 
before  the  5th  of  January  into  a 
barge,  to  be  brought  by  the  plain- 
tiff;  breacb,Tbat  he  did  not  deliver 
opon  the  5th  of  January,  U  good 

ibid. 

\y  In  a  leafe,  if  fpecial  days  of 
payment  are  limited  by  the  redden- 
dum, the  rent  muft  be  computed 
by  that,  and  not  the  habendum  14a 

See  alfo  Condition,  Covenant,  4,  e> 
Bridges, 


THE     TABLE. 


Bridget*  vide  Highways. 
Buildings  %  vide  Heufes. 

By- Law t, 

1.  A  fraachifc  granted,  or  corpora- 
tion ere&ed,  may  be  regelated  by 
by-laws,  though  oo  fncii  power  ex- 
prefled  in  their  charter     Page  142 

2.  Members  are  compellable  to  00- 
dergo  offices,  t£c.  imposed  by  a  by- 
law, even  in  cafes  where  they  be 
indiAed  ibid. 

3.  He  that  b  represented  mot  take 
notice  of  the  ads  of  the  body  re- 
prefentative  ibid. 

4.  A  by-law,  that  all  Grangers  (hall 
employ  csty-portera,  is  ill  1 43 

5.  Bat  a  by-law,  that  none  bet  free- 
men  fhaJi  be  city-porters,  seems 
good.     %.  ibid. 

6.  For  the  freemen  are  represented 
by  the  livery-men,  and  bound  by 
their  ads  and  by-laws  142 

7.  N§u9  Wager  of  law  does  not  lie 
in  debt  for  breach  of  a  by-law 

682,  683,  684 

See  alio  Corforat'tomt  and  London. 


C. 

Caesar  Law.    Vide  Laws. 
Capiat  Vtlagatum.    Vide  Outlawry. 

Carrier, 

1.  U  £  is  liable  in  refpeft  of  his  re- 

ward, and  not  of  the  hundred's 
being  anfwerable  over  to  htm    143 

2.  For  the  hundred  is  made  liable 
by  ftatute,  bat  he  was  fo  at  com- 
mon law  ibid. 

3.  And  the  being  robbed  does  net  ex - 
cafe  him,  becaufe  it  may  be  by 
fuch  combination  and  confent  as 
cannot  be  proved  ibid. 

He  is  oqpwerabk  for  loft  by  fire , 
9.  ibid. 

4.  J.  undertaking  to  carry  goods  of 
all  perfons  indifferently  for  hire,  is 
a  common  carrier,  l?c.      249,  250 

5.  In  what  cafes  trover  will  lie  againil 
him  or  not,  vide  655 

(,  And  where  the  mailer  of  a  fta^c 


coach  ia  liable  for  goods  leaf  by 
the  driver,  ndde  Pag*  282 

Certiorari :9  Recordari. 

.  Where  the  certiorari  b  to 
orders,  the  fiat  only  i 
the  judge 

;.  Bat  where  it  is  to  remove 
menu,  both  the  vrir  and  ttoJfcetf 
■aft  be  ftgned  by  him  asW. 

•  A  certiorari  ejeneralry  lies  to  all 
inferior  jaritfaftione,  as  Use  conrt 
of  £ty9  and  ail  frsmdsifce,  &r. 

Note  from  the  6tb  adit,  of  Haw*? 


indsc\- 


4.  So  it  lies  to  the  jaiicea  of 
in  Waits,   and  conntiea  m 
and  fommiiionfrs  of  sewers,  &r. 

I4£-  «4* 

5.  Bat  not  granted  to  the  Old  Bailey  9 
nor  to  any  josHces  of  gaol-ddrvcry, 
sjnleis  rco*  fpecial  canse    1449150V 

6.  A  certiorari  h  like  a  recordari, 
which  removes  all  things  ponding 
at  any  rime  between  the  tefte  awl 
reform  149 

7.  And  it  is  mfaperfedems  to  the  pro- 
ceedings infra,  for  the  fame  rea- 
son that  a  babtas  corfms  ia         148 

8.  Bot  for  removing  indictments,  &r. 
it  is  not  to  be  allowed  without  bail ; 
<z//4  the  late  a&  149 

9.  Nor  is  it  to  be  served  after  the  jury 
are  fworn  144 

10.  Nor  is  it  nfwperfedeas  to  an  exe- 
cution began  before  the  certiorari 
iflaed  147 

11.  Itoaght  to  be  to  remove  both 
the  indictment  and  conviction, 
where  the  defendant  it  convicted 

150 

12.  But  it  is  not  proper  after  con- 
viction, unlefs  where  error  lies  not* 
or  a  fine  is  to  be  fet  in  B.  R.  149 

13.  It  lies  on  a  judgment  given  op 
the  cenfors  of  the  college  of  phjfi- 
cians  for  male  practice,  becaufe 
error  does  not  lie  144 

14.  But  a  certiorari  to  remove  n  con* 
viftion  of  recufancy  was  denied  145 

15.  Exceptions  are  ufuallv  taken  to 
orders  of  fewer*  removed  by  cert  it- 
rari  before  they  are  filed        ibid. 

j6.  AVfr; 
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16.  Note ;  The  whole  body  of  com- 
miffioners  of  fewers  were  laid  by 
the  heels  for  refoling  to  obey  a 
certiorari  /(f-(^  Page  *££, 

17.  Where  it  ifTued  to  remove  a  con- 
viction of  deer- dealing,  the  return 
was quafhed,  being  imperfect     146 

18.  On  removal  of  a  conviction  for 
not  paying  the  doty  on  cyder,  the 
return  in  Englijb  was  allowed     149 

19.  After  certiorari  to  remove  incjui- 
fition  of  forcible  detainer,  the  jof- 
tices  cannot  award  reditu tion    1 5 1 

20.  A  certiorari  to  remove  an  inditt- 
men:  again  it  A.  will  not  remove  one 
againft  A.  and  B.  146 

21.  So  if  to  remove  all  orders  again  ft 
A.  and  B.  omitting  (or  either  of 
them)  it  will  not  remove  an  order 
againft  A.  only  151 

22.  So  if  to  remove  an  order  touch- 
ing foreign  fait,  where  the  order  is 
touching  (alt,  omitting/br*/£*,  it 
is  not  removed  145 

23.  Alfo  the  name  of  the  parifli  in 
the  writ  and  that  in  the  order  re- 
moved mutt  appear  to  be  the  fame 

252 

24.  For  there  ought  to  be  no  vari- 
ance between  the  writ  and  the  or- 
der removed  145, 146, 151 

25.  Alfo  the  order  itfelf  muft  be  re- 
turned in  bite  verba,  and  not  with 
enjus  qui  Jem  tenor  feouitur,  &c.  1 47 » 

493 

26.  And  the  return  muft  be  made  by 
the  ju dices  (to whom  the  writ  is  di- 
reded)  and  not  by  the  clerk  of  the 
peace  470 

27.  Note;  Orders  of  juftices  are  not 
to  be  removed  before  the  time  of 
appeal  expired  147 

§ce  alfp  fyror,  Habeas  Corpus,  and 

Seffious. 

Challenge. 

|.  On  a  challenge  to  a  juror  for  fa- 
vour, two  of  the  jury  were  fworn  as 
triers.     See  their  oath  152 

2.  Where  two  perfoas  are  fheriffs,  and. 
one  is  challenged,  the  venire  (hall 
£c  direAed  to  (he  other  ibid* 


3.  So  where  two  coroners  are,  if  one 
be  challenged  the  other  muft  act 

Page\$z 

4.  A  juror  may  be  challenged  in  cri- 
minal cafes,  if  one  of  thofe  that 
found  the  bill  of  indictmenc 

5.  So  if  the  prifoner  can  prove  by 
others  that  he  faid  he  was  guilty 
or  would  be  hanged,  &c.  153 

6.  So  a  juror  may  on  a  voire  dire  be 
a  Iked  whether  he  hath  any  in  te  reft 
in  the  caufe,  l$e.  ibid* 

7.  And  in  a  civil  caufe,  whether  he 
has  given  his  opinion  beforehand 
opon  the  right,  Cfr.  ibid. 

8.  But  he  cannot  be  examined  to  any 
matter  criminal  or  infamous  to 
himfelf  in  order  to  a  challenge  ibid. 

9.  It  is  a  good  challenge  to  a  juror, 
that  he  hath  been  a  juror  before  in. 
the  fame  caufe  648 

Chancery. 

1 .  In  equity,  land  agreed  to  be  fold 
fhall  go  as  money;  and  money 
agreed  to  be  laid  out  in  land,  aa 
land  154 

a.  Land  fettled  in  truft  to  pay  debta 
is  difcharged  as  foon  as  the  money 
is  raifed,  though  mtfapplxed  by  the 
truftees  frj 

3.  Where  lands  are  devifed  to  pay 
debts,  even  debts  barred  by  ftatute 
of  limitations  (hall  be  paid  there- 
with i<4 

4.  For  they  remain  debts  in  equity, 
and  the  ftatute  has  not  ex tingui Hi- 
ed the  duty  though  it  takes  away 
the  remedy  at  law  154 

Subfeqnent  cafes  in  which  thisfub- 
je3  has  been  dif cuffed.  A  devife  to 
pay  debts  held  to  include  one  contraS* 
id  during  infancy,  tbeftatuteoflimi^ 
tat  ions  having  attached  in  a  petition- 
ing creditor's  debt,  no  bar  to  an  aQion 
by  affignea  of  a  bankrupt,  n.     ibid. 

5.  A  truftee  buying  in  debts  for  left 
than  it  due,  (hall  not  be  allowed 
for  the  whole;  uliter  of  one  pur- 
chafing  in  his  own  right  ibid. 

6.  A  term  created  for  a  fpecial  pur* 
pofc,  after  that  is  determined,  it 

attendant 
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attendant  on  the  inheritance  P,  154 
7,  Remainder  of  a  term  limited  co 
daughters  after  a  limitation  in  tail, 
if  the  e&ate-tail  was  contingent 
and  never  took  effect,  the  daugh- 
ters lhall  take,  otherwife  not  (vide 
note)  ic6,  157 

8*  A  terai  limited  in  remainder  after 
the  father's  death  in  trull  for  railing 
daughters  portions  at  age  or  mar- 
riage :  When  either  happens,  the 
portions  are  to  be  railed  in  the  fa- 
ther's lifetime  159 

9.  So  where  limited  to  take  efFed  in 
cafe  the  father  dies  without  iflbe- 
male  by  his  then  wife,  and  (he  dies 
without  fuch  iflue  in  his  lifetime, 
the  portions  axe  to  be  then  raifed 

ibid. 

*Tbe  inclination  of  tbt  Courts  is 

againft   raifeng  port  ins  in  tbt  fa* 

tber's  lifetime— Cafes  to  that  fur- 

pofe>  n.  ibid. 

10.  But  in  no  cafe  lhall  the  portions 
be  raifed  before  the  contingency  on 
which  it  is  founded  160 

11.  A  bond  given  to  refund  part  of 
the  portion  without  the  father's 
(hulband's)  privity  is  void        ic6 

Treaties   infringing     the    public 
treaty  of  marriage  are  void,  n*  ibid. 

12.  80  a  covenant  before  marriage  to 
releafe  the  wife's  guardian  of  all 
mefne  profits  within  two  days  after 
set  afide  158 

Grants  and  releafes  to  guardians  t 
Sccfet  afide  t  n.  ibid. 

13.  Lands  were  devifed  to  J.  $.  pay- 
ing  the  heir  20,000  /.  within  twen- 
ty years  by  1000/.  per  annum. 
The  heir  entered  for  nonpayment 
as  a  forfeiture,  and  the  devifee  re- 
lieved 156 

14.  For  wherever  equity  can  give  fa- 
tisfa&ion  for  breach  of  a  condition, 
they  can  relieve  againft  a  forfeiture 

ibid. 

15.  And  that  for  cytry  1000/.  not 
paid,  the  heir  or  legatee  (hall  have 
intereft  from  the  time  it  was  pay- 
able ibid. 

16.  And  no  dedu&ion  for  any  taxes, 
becaufe  it  is  not  to  iffue  or  arife  out 
of  the  lands,  but  1000/,  per  annum 
is  given  asafum  in  grofa  156 


17.  A  legacy  is  generally  to  be  takes> 
as  a  free  gift,  and  not  as  a  payment 
of  debt  -P*g*  155,  508 

18.  A  legacy  to  a  creditor  greater  or 
lefs  than  his  debt,  how  to  betakem 

ibid. 

19.  Payment  of  intereft  toafcriveaer 
on  a  mortgage  is  good,  if  he  has 
the  bond  or  mortgage  deed       157 

20.  And  (6  is  payment  of  the  princi- 
pal on  a  bead,  if  ho  deliver  op  the 
bond  ibid. 

21.  Both  is  otherwise  of  a  mortgage, 
tor  there  he  has  authority  only  to 
receive  the  intereft  ibid. 

22.  And  if  the  mortgagee  agree  it  is 
good  during  his  lite,  thoogh  the 
scrivener  has  neither  bond  nor  deed 

ibid. 

23.  And  so  it  n  after  l&  death  if  the 
executor  agrees  either  cxpreaaly  or 
by  implication  ibid. 

24.  A  mortgage  does  not  revoke  a 
will  in  toto%  bet  severs  the  joint* 
tenancy  of  thetruftof  a  term    158 

25*  That  a  joint-teaaacyisan  odioas 
thing  in  equity  ibid* 

26.  Merchants  goods  is  the  heads  of 
a  factor  aot  liable  to  debts  of  a  (u- 
perior  nature  160 

Goods  in  tbt  bands  of  aptrfom  as 
an  executor-truftee,  &c.,  art  mot  of 
feBtd*  by  bis  bankruptcy  or  mm  cxt+ 
cation  againft  bim,   a.  ibid. 

Nor  money ,  inhere  it  cam  be  ft*- 
cifically  diftinguijbtd9  id.  ibid, 

27.  Otherwife  of  money  in  the  fac- 
tor's hands  16 t 

28.  Executor  mull  pay  debts  of  a 
higher  nature  after  a  decree  quod 
computet,  not  after  a  inal  507 

29.  Injunction  againft  pulling  down 
a  caftle  granted  againft  tenant  for 
life  difpunifhable  for  wafte         16a 

30.  Bill  there  toforeclofea  mortgage 
admitted,  though  the  lands  layout 
of  the  jurifdi&ion  of  the  Court  404 

31.  Non  performance  of  a  condition 
precedent  to  the  taking  of  aa  eftate 
not  relievable  there;  atop  if/ir- 

f sited  231,  23a 

32.  Chancery  agit  iuperfonam% though* 
lands  be  esstra  jurifdiHiontm     404 

See   alfo  Charitable   Ufa.  Drv{/es^ 
Mortgages,  Tmfts9  tec. 

Y  "  Qbafluin* 
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Chaplain. 

t.  The  king's  chaplain  extraordinary 
ooc  capable  of  a  plurality  within 
ai  H.S.  c.  13,  14.  Page  161 

2.  A  difpenfatton  it  not  neceftary 
where  the  king  prefents  his  chap- 
lain to  a  fecond  benefice         ibid. 

3.  A  chaplain  extraordinary  has  no 
waiting  time,  &*.,  but  only  hit 
name  entered  in  the  book  of  chap- 
lain* 162 

4*  A  chaplain  within  21  H.  8.  muft 
be  retained  under  feal,  fcfr.     ibid. 

And  lee  Par  fan,  Vicar  and  Curat*. 

CbaritabU  Ufes,  &c. 

I.  To  a  bill  for  charitable  ufea  tilth* 
tertenantt  need  not  be  made  par- 
ties 163 

a.  Devife  of  lands  to  charitable  nfes 
not  in  writing,  or  not  hating  three 
witneJTes,  is  void  ibid. 

j.  And  the  ftatute  43  El.,  which  fa- 
voured appointment  to  charities, 
is  repealed  pro  tanto  by  the  ftatute 
of  frauds  ibid. 

4.  Devife  to  fuperftitious  ufes  is  void, 
but  neither  (he  king  nor  the  heir 
{hall  have  it  ibid. 

$.  But  the  king  may  apply  it  to  a 
proper  uft,  i.  * .  as  a  charitable  de- 
vife ibid. 
Devife  to  charitable  ufes  void,  n. 
ibid. 

6.  No  averment  can  be  admitted  of 
a  fuperftitious  ufe  by  the  ftatute  of 
frauds  162 

7.  But  devifes  in  truft  for  fuperfti- 
tious ufes  are  difcoverable  by  in- 
formations in  the  Exchequer     ibid. 

8.  The  ftatute  of  frauds  did  not  bind 
the  king  as  to  appointment  of  fu- 
perftitious ufes,  (fc.  162,  163 

%u.  ptr  Lord  Hardwicke*  n,  ibid. 


Churches,    Chapelt,    Churchwardens, 
&c. 


1.  One  that  only  occupies  lands  in  a 
parifh  is  taxable  in  a  rate  for  bells, 
Cfc  164 

2,  Inhabitants  of  a  chapelry  are  liable 


to  repairs  of  the  mother  church, 
unlefs  exempt  by  cuftom  Page  164, 

165 

3.  Jliter  where  it  is  a  late  ere&ion  in 
eafe  and  favour  of  thofe  of  the  cha- 
pelry 165 

4.  By  the  common  law  the  parifhion- 
ers  are  to  repair  the  church,  but  by 
canon  law  the  parfon  164 

5.  The  pariihioners  are  bound  to  re- 
pair the  church,  but  the  chancel  is 
to  be  by  the  parfon  ibid. 

6.  But  in  London  the  pariihioners  re- 
pair both  church  and  chancel, 
though  the  freehold  is  in  the  par- 
fon 169 

7.  Church  rates  are  to  be  affeffed  by 
the  pariihioners,  and  not  by  the 
churchwardens   (vide  tarejl.  69.) 

ibid. 

8.  Union  of  churches  was  at  common 
law,  f.  e.  by  concurrence  of  the 
parfon,  patron,  and  ordinary  ibid, 

9.  But  union  of  parishes  is  by  ftatute. 
Fide  fat.  22  Car.  z.e.  1 1 .  fcfr.  ibid. 

10.  By  union  of  churches  the  ancient 
church  or  rc&ory,  and  the  incum- 
bency, feem  to  be  extinct        ibid. 

1 1 .  Entire  neglect  of  going  to  church 
is  puniihable  in  the  Spiritual  Court 

166 

id.  But  quart  \f  one  is  fuable  there 

for  not  going  to  his  own  parifi*- 

cburch  ibid. 

13.  Return  to  a  mandamus  for  fwear- 
ing  in  a  churchwarden  being  inef- 
ficient, a  peremptory  mandamus 
was  granted  ibid. 

14.  Pariihioners  cannot  preferibe  tor 
difpofe  of  pews  exclusive  of  the  or* 
dinary  16  7 

Note  contra  ibid* 

Church  of  Bnghmd,   Religion,  Dif 
/enters,  Sec. 

1.  On  information  for  refuting  to 
take  on  him  the  office  of  fherifF, 
adjudged,  diflenters  are  not  ex- 
empted by  the  toleration  from  do- 
ing what  is  neceflary  to  qualify 
themfelves  for  public  offices      167 

2.  lirgo  not  exempted  from  taking 
the  oaths  and  facrament  according 
to  13  Car.  2.  c^f.  t6y 

3*  For  the  king  has  an  intereft  in  the 

pcrfous* 
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perfons  of  his  fubjccls,  and  a  right 
to  demand  their  fervice  Page  168 
4#  And  none  can  be  exempted  from 
the  office  of  Ihcriff  unlefi  by  lUtute 
or  by  charter  ibid. 

A  iijfenttr  not  hawing  taken  the 
facrament  is  not  compellable  to  under' 
take  the  office  of  Jberijf,  n.   ^       ibid. 

5.  The  toleration  act  is  a  private  di- 
lute, and  not  taken  notice  of  by  the 
Court  unlefs  pleaded     ibid.  &  674 

Declared  by  ftatute  to  be  a  public 
aa,  n.  m         #  168 

6.  A  licence  to  a  diflenting  minifter 
inrolltd  in  one  county  does  not  ex- 
tend to  another  x  572,  673 

Clerks  of  AJpze,  the  Peace,  &c.  vide 

Offices. 

Collation  and  Lapfe,   vide  Advonxfon* 
Bijbops,  Pnftntation,  &c. 

CemmiJ/iou,  vide  Authority. 

Commitment,    vide    Attachment    and 
Habeas  Corpus. 


Conditions 


Common. 

1.  A  farmer  is  to  be  taxed  for  com. 
non  appendant  in  the  parifh  where 
the  farm  lies  163 

2.  One  may  prefcribe  for  common 
appendant  to  his  cottage  ibid. 

3.  How  a  copyholder  (hall  make  title 
to  common  within  or  without  the 
manor  170 

4.  Where  it  is  oat  of  the  manor, 
though  he  infranchife  his  copyhold 
the  common  remains  171 

5.  But  where  within  the  manor,  it 
belongs  to  his  eftate,  and  infran- 
chifement  exiinguiftiesthe  common 
(SJ  I7«.  366 

Common  Recovery,  vide  Recovery. 

Common   Informer,    vide  Indiflments, 
&c. 

Computation,    vide    Age,    Day,    and 
Term  Time. 


1.  A  condition  made  impoffible  by 
the  aft  of  God  cannot  be  broken 

Page  170 

2.  See  the  nature  and  effect  of  a  con- 
dition precedent  171,  231 

3.  An  agreement  that  d.  (hall  do, 
and  for  the  doing  B.  (hall  par, 
the  latter  is  a  condition  precedent 

ibid. 

The  general  mature  of  covenants, 

as  being  independent  conditions  pre* 

cedent,  or  mutual,  n.  171 

4.  Bat  where  a  time  is  fixed  for  the 
payment,  it  will  vary  the  conduc- 
tion 113,  171 

5.  A  releafe  of  all  demands  will  not 
releafe  a  promise  unbroken,  or  a 
future  act  171 

6.  A  condition  is  to  be  con  ft  rued  aa 
an  agreement  according  to  the  in- 
tent of  the  parties      113,  171, 172 

7.  Where  a  condition  is  underwritten 
or  indorled,  if  it  be  void  the  obli- 
gation remains  fiogle  172 

8.  But  where  it  is  incorporated,  and 
made  one  with  the  lien  itfelf,  if  it 
•be  impoffible   the  whole  is   void 

ibid. 

9.  Condition  to  exhibit  an  inventory 
into  the  Spiritual  Court  before  fuch 
a  day,  the  defendant  in  excufe  mod 
not  only  plead  that  no  Court  waa 
held,  but  alfo  that  he  was  there 
ready  ibid. 

10.  Where  a  condition  is  precedent 
to  the  taking  of  an  eftate,  men-per- 
formance differs  from  a  forfeiture 

thereof  io  equity  231,232 

See  alfo  Obligation. 


ConfeJJion. 

1.  A  verdict  for  the  plaintiff  fet  afide, 
and  judgment  entered  by  confeflion 
on  the  matter  of  the  plea  173 

2 .  After  a  frivolous  pleaj  udgment  may 
be  entered  as  by  confeflion,  alitor 
if  only  mifpleaded  ibid* 

Confirmation. 

A  new  charter  may  be  ufed  as  a  new 

grant,  or  as  a  confirmation         168 

Cenfueftt 


T*UE      TABXF, 


Conaaefi,  vide  Law. 

Confent,  vide  Agreement. 

Consideration,    vide  "  Affumpfit,    and 
p.  422. 

Confpiracy. 

1.  A  confpiracy,  though  nothing 
done  in  porfuance  of  it,  it  an  of- 
fence, and  that  whether  it  be  to 
charge  one  with  an  offence  tem- 
poral or  spiritual  Page  174 

2.  And  the  bare  meeting  and  con- 
futing to  charge  falfely  an  inno- 
cent perfon  ii  indictable  ibid. 

3.  And  in  the  indictment  it  need  not 
be  ayerred  that  the  party  it  inno- 
cent, for  to  charge  falfely  it  tanta- 
mount ibid. 

Not  ntctjfary  toftatefalftly%  n.  ib. 

4.  The  venue  therein  mod  be  where 
the  confpiracy  was,  and  not  where 
put  in  execution  ibid. 

5.  And  confederacies,  Effr.  are  one  of 
the  articles  to  be  inquired  in  the 
com  million  of   oyer  and  terminer 

ibid. 

Conftable  andMarJhal,  vide  Marjbal. 


Confiables. 

1.  The  High  Conftable  was  an  officer 
at  common  law  before  the  flat,  of 
Wiuton,  as  well  as  the  petty  con- 
ftable »75»58i 

2.  And  are  officers  to  the  juftices  of 
peace  as  the  iheriff  is  to  the  Court 
ofB.R.{%.)  •*'• 

3.  Both  high  and  petty  conftables  are 
removable,  and  the  juftices  in  fef- 
fions  are  the  beft  judges  of  that 
matter  150 

4.  A  conftable  chofen  at  the  leet  is 
bound  to  ferveundera  penalty  175 

5.  But  fuch  penalty  cannot  be  dis- 
trained for,y2r*rexprefs  cudom  ibid. 

6.  Regularly  he  is  to  be  chofen  in  the 
leet  or  turn,  but  may  be  in  a  cor- 
poration by  cuftom  502 

7.  Seffions  of  the  peace  may  appoint 
a  conftable  ibid. 

8.  The  conftable  of  A,  takes  an  oath 


(on  fale  of  a  diftrefs)  in  B.  and 
held  well  Page  24 7 

9.  If  a  warrant  be  directed  to  a  con- 
ftible  by  bis  name,  he  may  execute 
it  out  of  his  precinct  1 76 

$>m.  Whether  it  is  necejfary  that 
the  direclhn  Jhould  be  by  name   i bid* 

10.  He  is  indictable  for  neglecting 
his  duty  required  either  by  com- 
mon law  or  ftatnte  380 

ConftmBion  of  Words%  Sec.  vide  Ex- 
pofition. 

Confaltation9  vide  Prohibition. 

Contempt ,  vide  Attachment,  page  429* 

Contracts,  vide  Agreement,    Bargain 
and  Salt  t  Breach 9  kc. 

Continuance  and  Difcontinnanet* 

i*  A  wrong  co Delation  of  prayer  of 
judgment  in  a  replication  makes  a 
difcontinuance  177 

2.  If  a  plea  to  the  whole  anfwers  but 
to  part,  the  whole  plea  is  naught, 
and  the  plaintiff  may  demur    ibid. 

3.  But  if  a  plea  to  pare  anfwers  only 
to  part,  it  is  a  difcontinuance,  and 
the  plaintiff  muft  take  judgment  for 
the  reft  94,  177 

4.  And  where  the  plea  is  only  to 
part,  if  the  plaintiff  do  not  take 
judgment  for  the  reft,  it  makes  a 
difcontinuance  180 

5.  See  where  iftue  is  joined  to  part, 
and  demurrer  to  the  refidue,  after 
divers  continuances  a  difcontinu- 
ance recorded  ibid. 

6.  The  plaintiff  cannot  difcontinue 
after  a  rule  for  judgment  for  the 
defendant  179 

Or    motion  for  judgment  as  in 
cafe  of  a  nonfuit,  n.  ibid* 

7.  Yet  a  difcontinuance  may  be  by 
leave  of  the  Court  after  a  fpecial 
verdict,  not  after  general  178 

Not  allowed  in  a  bard  aSion,  or 
to  let  in  contradictory  proofs,  n.  ibid. 

8.  Statute  32  U.  8.  c.  30.  extends  to 
all  difcontinuances,as  well  of  Court 
as  procefs,  both  in  inferior  and  fu- 
perior  Courts  177 

9.  Continuances  are  not  entered  in 
B.  R.  till  the  pica  roll  is  made  op 
{vide  420.)  179 

10.  Out-- 
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*o.  Outlawry  of  tie  plaintiff  between 
action  brought  and  plea  pleaded, 
need  not  be  pleaded  fuis  darrein 
continuance  Pa^t  178 

11.  The  plea  puis  darrein  continu- 
ance is  a  waiver  of  the  plea  in  bar 

ibid. 

12.  A  venire  returnable  23  OcJober, 
and  the  diflringas  tefled  the  24th, 
if  a  difcootio  uance  5 1 

13.  If  a  defendant  make*  a  discon- 
tinuance by  his  demurrer,  the  plain- 
tiff may  either  take  judgment  or 
join  in  demurrer  4 

14.  A  demurrer  in  bar  to  a  plea  in 
abatement  makes  a  difcontinuance 

194,118 

15.  So  does  a  demurrer  to  a  demurrer 

(&)  "9 

16.  Several  bars  may  be  pleaded  to 
feveral  parcels  of  a  debt  on  bond 

180 

17.  Of  difcontinuances  in  replevin, 
vide$,  93»  94- 

What  may  be  laid  with  a  confinuando, 
vide  Nui/amce  and  Trefpafs. 

See  alfo  Amendment,  Departure >  Je$» 
fails,  Pitas,  Ace. 

Con*vi8iem. 

1.  A  fommons  is  necefTary  in  all  fum- 
mary  convictions  181 

2.  Where  the  time  therein  is  impof- 
fible  it  is  no  fummons  ibid. 

Appearance  cures  all  defers  in  the 
f amnions  t  n.  ibid. 

3.  In  con vicl ions  on  43  El.  for  cut- 
ting trees  in  the  night,  their  na- 
ture and  number  mud  be  ihewn 

ibid. 

4.  A  plea  of  title  to  fuch  conviction 
ih all  not  be  received,  per  3  contra 
Holt,  and  St.  John'*  cafe,  5  Co.  de- 
nied 182 

5.  On  conviction  of  deer-dealing  each 
offender  forfeits  30/.  the  datute  be- 
ing rtfpeelinjtly  forfeit  ibid. 

The  queftion  in  all  cafes  is,   Whe- 
ther the  cjf'ence  can  be  fevered?  n.  ib, 

6.  In  convictions  before  ju dices  what 
appears  upon  evidence  will  not 
fupply  a  defect  in  the  charge  585, 

686 

7.  It  is  the  conviction  of  a  crime, 


and  not  tins  f)animment»tnat  makes) 

the  infamy  Page  689*  690 

%.  On  conviction  of  forcible  detainer 

the  defendant  refuted  to  be  bailed 

106 
See  alfo  Iudi8uuut4. 


Connxance  of  Plea*. 

l .  See  the  manner  of  demanding  co- 
nusance of  pleas,  and  the  method 
of  entry  thereof  148,  183 

a.  An  immemorial  ufage  ought  to  be 
ihewn,  and  then  an  allowance  in 
B.R.orEjre  184 

3.  And  the  record  of  fuch  allowance 
mud  be  produced  ibid. 

4.  In  ejectment  for  lands  in  the  Isle 
of  EJj,  after  nou  cnlp.  pleaded,  a 
fuggeftion  of  conuzance  was  en- 
tered on  the  roll  without  any  uient 
dedirt  or  confeffion  of  the  other 
party,  yet  held  well  183 

Sec  *l(o  Courts  inferior,  Fra*cbi/es,  Ice. 

Coparceners,  vide  Joint -tenant*. 

Copyholds  and  Copyholder. 

1 .  A  writ  of  right  lies  not  of  copyhold 
lands  186 

2.  Steward  of  a  copyhold  manor  may 
take  furrenders  out  of  the  manor 

.*h 

Cuftom  contra  wia\  a.  ibid. 

3.  Surrenderee  of  a  copyhold  is  with- 
in the  equity  of  the  ftatote  32  H.  8. 
€.  3.         m  185 

4.  An  admittance  relates  to  a  fur- 
render,  and  the  furrenderee's  title 
begins  from  thence  ibid* 

5.  Equity  ought  only  to  fupply  a  fur- 
render  againfl  the  heir  in  favour  of 
a  fon  or  daughter,  &e.  187 

In  what  cafes  the  defed  of  afar* 
render  will  be  f applied,  n.         ibid. 

6.  Caufes  of  forfeiture  of  copyhold 
lands  do  not  defcend  to  the  heir 

186 

7.  Tenant  for  years  makes  a  feoff- 
ment, it  is  a  forfeiture;  not  fo 
where  he  makes  a  leafe  for  a  longer 
term  j  187 

8.  Copyhold  lands  ut  parcel,  manor ii9 

freehold 
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freehold  ItirdMre  held  ut  eh  mane- 
ri*.    Ntt*.  Page  1 86 

9»  Cuftom  in  a  manor  to  grant  lands 
by  copy  to  two  or  three  far  their 
Jives  b abend  fuecejpve,  tfr.  a  grant ' 
to  A.  bmbemd.  to  him  for  tbe  live*  of 
A.  B.  and  C.  is  warranted  by  the 
cultom  188 

to.  If  a  copyhold  tenant  pmt  muter 
vie  die,  the  lord  fliall  eater,  and 
there  is  no  occupancy  ibid. 

11.  For  occapancy  is  only  to  A»pjHy 
a  freehold  189 

12.  Alfo  rent  to  A.  fur  matt  vie 
ceafes  by  A.*t  death  Hid. 

13.  The  aft  of  a  copyholder  caodot 
alter  his  eftate  in  prejudice  of  the 
lord  ibid. 

14.  Copyholds  are  tile  laded  within 
an  exception  of  demeans  of  the 
manor  573 

Certutr. 

1.  Where  there  is  but  one  tariff,  and 
he  challenged  for  favour,  the  w 
mrt,  &c.  ffloft  go  to  the  coroners 

lS2 

*•  But  if  two  ftteriffs  are,  and  but 

one  only  challenged,  it  muft  iflbe 

to  the  other  fhcrifF  ibid. 

j.  So  if  two  coroners  are,  and  one  is 

challenged,  the  other  muft  aft/*W. 

4.  If  a  coroner's  inqaeft  be  quaihed, 
he  mull  make  a  new  one, /uper  <vi- 
fumcerferis  190 

5.  But  if  a  melius  inquirendum  be  on 
a  male  ft  geffit  of  the  coroner,  the 
inquiry  moil  be  before  the  fheriff, 
or  commiffioners  upon  affidavits; 
for  none  but  the  coroner  can  in- 
owt  fufer  vifum  corporis         ibid. 

6.  tie  may  caufe  the  body  to  be  dug 
up  foon  after  the  burial,  but  not  a 
long  rime  after  377 

7.  See  a  coroner's  inqaeft  quaued 
becaufe  the  wound  not  let  forth, 
nor  that  the  party  died  of  it    ibid. 

See  alio  Iudiftmeuts. 

Cerporatieu. 

I.  Ele&ions,  &e.  to  be  made  origin- 
ally by  the  body  at  large,  may  by 
Vol.  II. 


vfawt  and  by-laws  be  retrained  to 
afeleft  number  Page  190 

Alio  the  eleftion  may  be  in  one 
body,  and  approbation  ift  ano- 
ther 436 

2.  The  furrender  of  a  charter  of  in- 
corporation  k  void  wUbtmt  fnroll- 
•tent  191 

3.  Where  members  under  a  giari  old 
charter  join  with  members  under  a 
new  bad  one,  their  afts  are  void 

ibid. 

4.  A  corporation  muft  have  a  name 
either  exprefled  an  tbegrant  or  im- 
plied in  the  nature  of  the  thing 

Hid. 

5.  They  may  do  an  aft  upon  record 
without  their  common  feal,  bat  not 
in  pais  192 

6.  At  comtnon  law  no  officer  was 
booed  to  Ago  a  return  ibid. 

7.  They  may  make  a  fraternity,  and 
alfo  by-laws  to  bind  ftrangcrs,  for 
public  convenience  ibid. 

8.  See  the  difference  between  a  .cor- 
poration and  a  fraternity  193 

9.  They  may  fue  by  their  name  of 
incorporation,  ttotwithftanding  an 
exprefs  power  to  fue  by  another 

434.45» 

10.  A  corporation  aggregate  may  ap- 
point a  bailiff  to  diffrain,  &c.  with  • 
out  deed  191,  467 

See  alfo  £j-L*ws9  Cuflems*  Fro** 
cbi/es9  Liud*m%  and  Mandamus. 

Cofts. 

1.  Pull  cofts  are  allowed  in  trefpafa 
where  done  clamuude  titulum,  or 
the  freehold  be  in  queftkm        193 

a.  The  king  pays  cofts  for  amend- 
ments, but  not  for  going  on  to 
trial  ibid. 

5.  But  where  there  is  a  profecator  he 
(hall  pay  it  in  both  cafe*         ibid. 

4*  No  cofts  are  allowed  00  demur- 
rers  to  pleas  in  abatement  to  either 
plaintiff  or  defendant  194 

5.  Information  againft  three,  and  one 
only  acquitted,  be  (hall  not  have 
cofts  on  4,  5  W.  be  M.  c.  18.    ibid. 

6.  Cofts  taxed  upon  a  certiorari*  are 
to  be  only  the  cofts  in  B.  R.      55 

I  i  7.  Pro- 
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7.  Profecotor  caasot  move  to  aggra- 
vate the  fine  after  bis  accepting 

8.  See  an  axpofitkm  of  the  role  lor 
putting  o(F  trial  upon  payment  of 
cofts  11 

9.  Aef#;  ICbes  are  sever  cirested  by 
fpecial  rule,  unlefs  is  extraordinary 

10.  Sea  exemplary  iflbet  ordered  to 
be  returned  agaiaft  tbe  £.  /.  Com- 
pany 191 

See  alio  Damages,   and  Fines  and 
Amerciaments. 

Cottages  and  Inmates. 

1.  See  the  dcfcnption  of  a  cottage, 
cartilage,  aenoags,  lit.  169 

a.  And  that  the  ftat.  DeExtenta  Ma- 
nerii  (ays  a  cottage  contains  s  cur- 
tilage, frr.  ibid. 

3.  The  ordinance  de  arris  men/nram- 
dss  is  an  ad  of  parliament       195 

Cevenemt. 

1.  A.  leu  a  hoofe  excepting  two 
rooms*  and  is  diftorbed  therein,  co- 
venant lies  not  196 

1.  Alitor  if  excepting  a  paflkge  there- 
to, and  he  be  difturbed  in  that  ibid. 

3.  Where  a  bond  or  covenant  to  in- 
demnify is  made  before  the  firft 
condition,  it  is  forfeited  by  the 
breech  197 

4.  Aliter  if  given  afterwards,  or  to 
indemnify  againft  a  (ingle  bill  ibid, 

5.  Affignee  is  not  liable  to  a  breach 
incurred  before  affignment        199 

6.  Though  covenant  may  be  brought 
on  a  deed-poll,  yet  none  can  bring 
it  unlets  named  in  the  deed       197 

7.  Covenant  to  difcharge  from  taxes 
tends  only  to  fobfequent  taxes  of 
the  fame  nature,  not  of  different 
natures  198 

44  Free  from  dedu&iou  or  abate- 
ment fir  amy  taxes  impo/ed  §r  to  be 
impo/ed,  parliamentary  §r  other- 
*wife\"  or  'without  any  deduQieu, 
defalcation,  or  abatement  in  any  re- 
/fed  nubatfotvtr ;  or  free  from  all 


tarns  ami  a/tfments  mthatf outer  j 

exempt  from  fnbjea  next  lamd-tove,  m. 

Page  19$ 

The  loft  cajefrmn  a  tax  for  clexx- 

ing /rests  id. 

8.  Grantee  of  a  resucharge  cannot 
bring  covenant  agaiaft  sfigsee  of 
the  use  land  ibid. 

9.  Diversity  where  a  covenant  u  avoid- 
ed by  fubfeqoeatftatote,  and  where 
not  ibid. 

10.  Where  a  conveyance  of  land  is 
void,  fo  as  no  eftate  pafles,  all  de- 
pendant covenants  are  void  aUb 

>99 

11.  Alitor  of  independent  coveasats 

itid. 

12.  That  a  covenant  to  repair  runs 
with  the  lands,  and  the  reason 
thereof,  vide  317 

13.  What  words  will  make  a  cove- 
sent  joint  or  (everal  393 

14.  See  the  cafe  of  a  mortgagee's  co- 
venanting that  the  mortgagor  (hall 
quietly  enjoy  till  default  of  pay- 
meat,  He.  24; 

See  ulfojffignment  and  Breach. 

Counties     Palatine,     vide     Palatine 
Counties. 

Courts,  and  Inferior  JnrifdiBiom. 

1.  Power  to  examine,  hear,  and  pn- 
sifli,  is  a  judicial  power  200 

2.  A  court  that  has  power  to  fine  or 
imprifon  is  a  court  of  record   ibid. 

3.  All  mifdemeanors  of  judicial  offi-  * 
cers  are  contempts  of  B.  R.      201 

4.  Seethe  proceedings  and  proceis  of 
inferior  courts,  and  of  punilhing 
jurors  there  ibid. 

5.  See  an  attachment  againft  a  judge 
of  a  corporation  court  for  granting 
a  new  trial  201,  650 

6.  In  a  prcfentment  in  a  coert-lcet, 
it  is  not  necefiary  to  (hew  how  nor 
f  me  jure  the  court  is  held  200 

7.  Where  the  jurifdi&ion  of  a  court 
is  limited  in  things,  and  they  hold 
plea  of  other  matters,  all  is  void 

20s 

8.  Aliter  where  limited  to  perfons. 
For  there  if  the  defendant  does  not 
plead  to  it,  he  is  cftopped        aoi 

9.  So 
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9.  So  where  a  matter  it  averred  to  be 
within  the  jurifdi&ioo,  if  the  de- 
fendant doet  not  plead  to  the  jorif- 
di&ion  he  is  eftopped        Page  202 

co.  An  officer  executing  proms  of 
inferior  courts  is  jofttfied  thoogh 
the  caufe  be  ont  of  the  juriffli&ion, 
except  it  appears  to  be  fo  201 

Plea  that  it  arofi  eat  tf  tbejnrJf- 
diditn  it  bad,  n.  ibid. 

II.  A  judgment  of  a  fuperior  court 
is  only  voidable,  but  of  in  inferior 
court  if  they  exceed   it  is  void 

674 

it*  No  new  trial  in  inferior  court* 

650 

Set  alio  JurifiHaien,  Marjbal*  Uai- 
verities. 


Damages* 


Cuftms. 

1.  A  coftom  thoogh  apparently  fab* 
Sequent  co  another  may  be  alio  laid 
time  out  of  mind ;  for  cuftoms  are 
not  coeval  293 

2.  A  cuftom  that  none  (hall  trade  in 
a  town  be  fides  per  Cons  frtt  of  the 
^nilda  mereaieria  there,  ^  If  good 
in  any  except  Ltnden  203 

Such  a  enfiem  is  g**d ;  but  a  by- 
law tvitheut  a  euftem  veid,  n .    i  bid  • 

3.  See  the  difference  as  to  fuch  a  enf- 
tom  between  Leaden  and  other  ci- 
ties 204 

4.  Anciently  the  king's  grant  to  have 
gmldam  nurcaimam  made  the  town 
a  corporation  ibid. 

5.  This  a&ion  ought  to  have  been 
brought  by  the  guild  or  corpora- 
tion ibid. 

6.  See  tie  difference  between  gene- 
ral cuftoms  whereof  the  law  takes 
notice,  and  fpecial  cuftoms  which 
muft  be  pleaded,  vide      184,243 

7.  For  cuftoms  of  copyhold  manors* 
vide  Copy  held. 

See  alfo  By-Law,  Corporation,   Len- 
don,  and  Univerfities. 

Cfsfit  Rotulorum,  vide  QjfUss,  &c. 


1.  oTATUTES  that  give  cofts 
0  are  to  be  taken  ftri&ly  Page  20$ 

2.  ByzfT.&M.JT.i.e.  5.  The  plain- 
tiff (hall  recover  treble  cofts  aa  well 
as  treble  damage*  ibid. 

3.  Where  a  ftatute  gives  a  penalty  to 
the  party  grieved  he  (hall  have 
cofts ;  centra  if  to  the  informer  206 

4.  In  cafe  for  flander  with  fpecial 
damage,  the  plaintiff  (hall  have  lull 
cofts:  thoogh  the  damages  under 
40  /.  ibid. 

5.  The  Court  are  bound  by  the  daufe 
in  21  Jot.  u  16.  for  increafing 
cofts,  but  the  jury  not  207 

6.  In  trefpafs  for  taking,  driving,  and 
wounding  his  ftieep,  the  plaintiff 
(hall  have  full  cofts  208 

7.  See  the  conftrudion  of  22, 23  Car. 
2.  *•  9.  of  certifying  for  cofts  (and 
note)  206, 208 

8.  Upon  a  recognizance  of  bail  no 
damages  can  be  given  occafione  alia* 
tionis  executions  208 

9.  Hufbaod  and  wife  declare  upon 
an  indeb.  affump.  to  them  as  exe. 
cutors,  on  nonluit  they  (hall  pay 
cofts  m    207 

Where  an  executer  could /me  in  jare 
proprio,  be  is  art  exempted  from 
eofis,  n.  id. 

Net  liable  in  trover ;  \ft  mat. 
Trover  and  converfion  in  the  tif- 
tutor's  life.  2d,  Trover  in  bis  life> 
converfion  after.  fd9Botb  after  id. 
io.  Upon  a  nonfuit  in  replevin  for  a 
diftrefs  for  a  ooor's  rate,  if  the  jury 
omit  to  inquire  of  damages,  it  may 
be  fupplied  by  writ  afterwards  20c 
11.  Trefpafs  for  entering  an  hou(o 
and  affaqltiog,  \ic.  theaffault,  &c. 
may  be  laid  by  way  of  aggravation 
of  damages  642 

Sue  alfo  Cejfs. 

Day,  Date,  and  Delivery. 

I .  The  day  of  the  delivery  of  a  deed 

is  the  day.  of  the  date,  though  there 

is  no  date  fet  forth  76 

l\z  z.lt 
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2.  If  t  deed  bear  date  one  day,  and 
be  delivered  another,  it  wu  really 
dated  when  delivered         Pngt  76 

3.  But  as  to  theclaufe£#r*».  dot.  lie. 
it  feems  othcrwife,  and  differi  from 
n  dntn  or  enjnt  dot.  He.  Hid.  Et 
vidi  p.  463 

4.  If  an  award  be  pleaded  withoat 
date,  it  muft  be  computed  from 
the  delivery  76 

5.  An  impoflible  date  is  no  date,  and 
a  plaintiff  muft  declare  of  the  time 
of  making,  lie.  463 

6.  A  leafe  to  commence  a  duta  in- 
cludes the  day  of  the  date,  per  3 
centra  Trtby  '  413 

7.  A  deed  dated  in  figures  without 
anno  Domini,  He.  good*  He.    658 

8.  Leflbr  dying  on  the  day  the  rent 
became  payable  (i.  t.  before  fun- 
fet)  it  (hall  go  to  the  heir,  not  the 
executor  57 

9.  lnfurance  of  J.'t  life  for  a  year. 
A.  dies  on  the  laft  day  thereof,  the 
infurer  is  liable  625 

See  alfo  Aft  and  Term- 1 me,  He. 

Debt. 

1.  Debt  lies  for  IherifF's  fees  of  exe- 
cuting an  elegit  209 

2.  It  lies  in  the  Marjbaf/eaon  a  judg- 
ment had  in  B.  R.  ibid. 

3.  In  debt  for  rent  on  a  leafe  at  will 
occupation  mud  be  ihewn        ibid. 

4.  In  all  cafes  where  debt  lies  an  in- 
debitatns  afjnmpfit  will  lie,  fed  non 
t  centra  23 

5.  Where  the  fame  hand  it  to  receive 
that  ought  to  pay,  it  is  an  extin- 
guishment of  the  debt,  vide    305 

Deceit. 

u  It  lies  on  warranty  of  ahorfetobe 
found  that  wants  an  eye,  He..  210 

2.  Where  the  feller  has  the  pofleffion 
of  chattels,  the  bare  affirming  them 
to  be  his  makes  a  warranty      ibid. 

3.  Aliter  where  he  has  not  po&ffion, 
for  there  is  room  to  qoeftion  his 
title,  and  caveat emptor  ail 

This  opinion  dtnitd%  n.  ibid. 

4.  Bui  foch  affirmance  is  no  warranty 


in  fide  of  lands,  whether  the  feller 
be  in  or  out  of  pofleJEoa  Page  tit 

5.  Deceit  Uea  for  affirming  to  a  pur- 
chaser that  the  rent  is  more  than 
it  is  ibid. 

6.  Deceit  for  a  fiae  levied  of  ancient 
demefae  lies  againft  the  heirs  of 
the  conusor  and  conuzee  after  five 
years,  becanfe  it  WM  mercjy  void 

210 

Declaration,  p.  22. 

I  •  See  the  diverfity  between  charging 

a  prifoner  with  the  declaration  in 
term-time  and  in  the  vacation  {vide 
note)  213,  214 

a.  In  cafe  for  malicioofly  holding  to 
bail,  the  declaration  is  to  recite  the 
fum  due  and  the  procefs  fpecially, 
He.  15 

3.  In  confideratione  inde  Jkper  ft  */• 
fnmpfit,  not  faying  the  defendant 
aflnmpjSt,  held  well  after  ver did  16 

4.  Miftakes  in  a  declaration  cannot 
be  taken  advantage  of  on  n  plea  in 
abatement  212 

5.  In  narr.  by  adminiftrator,  want  of 
alleging  by  whom  committed  cor* 
ed  by  pleading  ntm  eft  faStom      37 

6*  On  adminiftration  granted  daring 
the  abfence  of  J.  8.  the  nnrr.  snuft 
aver  that  J.  S.  u  abfent  '42, 

7.  Declaration  for  keeping  a  bull 
ofed  to  run  at  men,  b  naught  after 
verdid,  without  feitns  01  Jcitnter 

662 

8.  On  the  ftatnte  of  hoe  and  cry, 
the  declaration  need  not  fet  fbrtk 
the  oath  to  be  taken  before  a  jnftice 
of  peace  of  the  hundred  6I4. 

9.  Declaration  concluded  contra  for- 
mam  ftatnti  well,  though  fame  of 
the  matters  are  not  within  the  fta- 
tnte 212 

ic.  Two  counts  in  a  nnrr.  for  things 
of  the  fame  kind  not  averred  to  be 
different,  well  after  verdidt        ai  % 

I I  •  What  declarations  are  cured  by 
verdi&,  vide  VerdiBt,  and         364 

1 2.  Declarations  in  qnort  impedk  op- 
on  agreement  by  indenture  between 
joint-tenants  toprefeat  by  turns  43 

13.  Declarations  oa  bills  of  exchange, 
vide  128,131 

14*  How 


THE     TABLfi. 


14.  How  to  declare  on  t  bond  dsted 
beyond  fea     .    .  ,p    .        Page  660 

l5vSee  the  difference  of  declaring 
On  words  fpbken  anil  words  written 

661 

16:  Wow  to  declare  in  indeb.  affump. 
for  a  negro  fold  w& 

17.  How  to  declare  in  trefpafs  <ui  fcf 
'omit*  wide  636 

iS.  A  dieclarattbn  in  ejeainent  mail 
Ihew  tfie  quantity  of  each  fori  of 
land  .    2C4 

19.  Wherenjbe  count  Hull  abate  for 
repugnancy  f  213 

20.  See  a  declaration  on  copyhold 
land,  not  faid  ddwluntdtem  d&mini 
held  well  after  ve/dict  364 

See  alfo  Recognizances  %  1  and  2. 

2Wj  and  Cbarttrs* 

i.  Where  a  deed  runs  in  the  firft 
per fon ,  figning  and  fealing  makes 
A.  a  party  though  not  named 
therein  214 

2,  Where  one  is  bound  by  deed,  to  do 
an  a£t,  of  which  he  is  to  give  no- 
tice, though  the  notice  is  dupeofed 
with  by  becoming  impoffibfe,  vet 
tne  a&  oftuft  be  done  ibid. 

%.  Upon  urns  tft  faclmm  found  again  ft 
si  deed  jt  may  be  kept  in  court, 
mlittr  if  on  a  collateral  iffue     215 

4.  Where  the  deed  or  writing  is  only 
produced  as  evidence,  and  the 
adioa  not  founded  on  it,  the  de- 
fendant cannot  have  a  copy    ifrid. 

5.  An  obligation  delivered  by  A.  to 
C.  to  the  afe  of  B.  is  a  deed  till 
M.  refnfes  301 

See  sdfo  Obligating/,  Ojert  and  Re- 
lea/es.  • 

Detr-fteating,  vide  CntwBi§MS9    /«- 
di&ments,  and  Principal. 

Default. 

1 .  Where  a  defendant  makes  default 
at  nifiprius^  no  judgment  can  be 
given  for  him,  nor  repleader  a* 
warded  ,  2l& 

z.  In  perfonal  actions  thenxft  default 


before,  and  the  fecettd  after  iffue 
joined  is  peremptory        Page  21$ 

3.  ^  Where  upon  default  after  iffue 
joined  the  luqoeA  Ihall  be  taken  by 
default,  and  where  judgment  niajr 
be  given  im,  and  217 

4.  But  In  appeal 'of  rape,  if  after  ii- 
Jue  joinied  the  defendant  makes  ie- 
faulttnereftali  be  .neither     .217 

5.  Default  may  be  waived  in  real  ac- 
tions, not  in  perfonal ,  ibii. 

6.  The  day  Of  nifiprtus  not  being  the 
fame  with  the  fame  day  in  bank,  a 
defsutt  at  mifi \  prims  cannot  be 
waived  at  the  day  in  bank      itid. 

Defeafanc$%  vide  Releafes. 

Defence* 

A  plea  without  defence  may  be  re* 
fufed,  but  is  made  gobd  by  accept* 
ance  217 

See  alfo  Phas,  Ste. 

Demand,  &c.  vide  Re^mejf, 

Demurrer. 

I.  Demurrer  to  t  declaration  in  tro- 
ver dg  dutbus  fnlcris,  tfe.  plaintiff 
may  releafe  damages  as  to  that 

aid 

a.   Demurrer  in  bar  to  a  plea  in. 

abatement  is  a  difcon  tin  nance  2184 

220,  vide  93,  94 

3.  But  iffue  being  joined  on  another 
promife,  the  demurrer  was  flayed 
and  may  be  cured  by  verdict    218 

4.  Demurrer  to  a  demurrer  makes  a 
difcontinuance  (JedQ)  219 

5.  A  demurrer  for  duplicity  muft  fliew 
wherein  ibid. 

6.  A  demurrer  may  be  to  part  and 
iffue  to  the  other  part       218,219 

7.  No  demurrer  can  be  in  abatement, 
and  if  there  be,  the  Court  will 
give  final  judgment  220 

8.  If  a  defendant  makes  a  difconti- 
nuance by  his  demurrer,  the  plain- 
tiff may  either  take  judgment  or 
join  in  demurrer  4 

9.  See  judgments  on  demurrers-  402, 

4°3 
Set  MoEfloppil,  Pleas,  &c. 

Denizens,  vide  Aliens. 


Ji 


\ 


DudaaJs. 


THE     TABLE. 


Deedmndi. 

1 .  Where  several  things  move  ad  mm- 
tarn, they  areaU  4f2Wr  Page  220 

2.  At  where  t  cart  overturned  and 
threw  t  oeriba  from  it  before  the 

sofa  waej 


Drmje. 
1.  No  coegtudioe  or  imi 


aggoo  which  ran  over 
the  iia,  aad  kOled  him,  both  the 
tart  and  the  v/aggoo,  aad  all  the 
■Offaofhoth,are4ftfc*4     ihid. 

3.  So  if  a  tree  fall  oe  the  branch  of 
another  tree  which  breaks  and  kills 
a  man,  both  are  forfeited        ibid. 

4*  So  if  a  horse  throws  a  man  ia  a  ri- 
ver which  carries  him  down  to  a 
mill  where  he  is  lulled  with  the 
wheel  220 

The  Court t  d§  net  give countenance 
rtdeodaads,  n.  ibid. 

Departure. 

1.  In  trefpaft  to  a  iaftificarJosi by  dif- 
trefs,  if  the  plaintiff  replies  an 
abaft,  it  is  no  departnre  22 1 

&mt to dijhe/sfer  rent  Jince  fiat. 
11  G.  a.,  a.  ibid. 

2.  So  ia  trcfpifs,  if  the  defendant  jof- 
sMes  oe  the  day  in  umrr.,  the  ofaia- 
tiff  nay  allege  another  day  in  his 
reolicatioa  222 

3.  And  Jo  he  may  in  affumpfit ;  for 
the  tine  b  but  circomftance,  and 
if  the  defendant  force  him  to  vary 
it  is  ao departure  223 

4.  Nor  is  a  varying  from  that  which 
is  not  materially  alleged  any  de- 
parture 222 

5.  Bot  where  performance  it  pleaded, 

of  excufe  is  afterward 
set  forth  in  the  rejoinder,  it  is  a  de- 
parture 221 

Deputy,  vide  Authority. 

Detinue. 

i.  An  a&ion  of  detinue  will  lie  for 
goods  forfeited,  fee  the  reafbn  223 

2.  Detinue  of  ^  charters  no  plea  in 
dower  after  imparlance  252 

See  alfo  ABiens  in  General. 

Devafietvit,  vide  Executer. 


be  admitted  azataft  the   espreft 
wordj  of  a  devise      Page  226,  227 


sere  a  parti 
expretsly  deviieJ,  a  contrary  in  teat 
is  not  to  be  implied  from  fnbte- 
qeeat  words  236 

3.  Bxfreffi§  eerum  aoue  iaxitw  infimt 
nihil  optratnr  (in  onowgime)         233 

4.  The  relator's  intent  is  to  be  col- 
ledcd  from  the  words  of  the  will, 
and  not  extrinficctrcnmtances  23c 

Light  may  he  thrmwm  upon  m  naiu 
hy  the  eeverment  ef diJtinB  fu&s,  a. 

ibid. 

5.  And  words  in  a  will  that  are  good 
ftaft  ia  themftlves,  are  not  10  be 
tranfpofed  236 

6.  And  the  legal  stole  of  the  words 
is  to  be  taken,  if  a  contrary  fcnfe 
be  not  mseifcftly  implied  138 

7.  The  word  (granted)  in  a  will  coa- 
ftreed  as  if  it  had  bees,  mgrted  tn 
he  granted  22$ 

8.  Neee;  liatter  that  cannot  appear 
till  roand,  when  foand  is  not  to  bo 
regarded  in  the  expofitioa  of  wills. 
Fidefip.pl.  ^.  235 

9.  What  words  ia  a  will  give  oalj  an 
eftate  for  life,  and  what  a  fee* with- 
out heirs  ihid* 

Where  there  it  a  particular  eftate 
devifed,  a  contrary  intent  is  not  to 
be  implied  from  fubfcqneat  words 

236 

The  principU  ofraifing  devi/es  by 
implication,  a.  ibid. 

10.  The  words  all  my  eftate,  in  a  will, 
pafs  both  the  thing  and  all  thetef- 
ta  tor's  intereli  therein  ihid. 

Concerning  the  nuerd  eftate  er 
eftatet  in  s  mill,  0.  ibid. 

11.  So,  /  give  nil  my  eftate,  right, 
title,  mud  intereft  in,  &c,  and  alfo 
the  houjt  called,  &c,  gives  a  fee  in 
the  houfc  234. 

12.  So  the  word*,  whatever  elfe  I 
have  net  difpefed  ef,  will  carry  a  fee 
in  a  will  239 

13.  So  a  devife  to  A.  tor  life,  and 
then  to  be  at  her  difpofal,  &V.  gives 
an  eftate  for  lift  with  power  to  dif- 
pofe  ia  fee  ibid. 

14.  See 
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14.  See  the  difference  between  a 
power  appendant  to  the  eftate,  and 
where  it  it  collateral         Page  240 

15.  Yet  a  devife  of  all  the  lands  I 
fhall  have  at  my  deceafe  will  not 
pad  lands  purchafcd  after  the  de- 
vife 137 

r6.  But  it  Teems  otherwife  in  devices 
of  chattels  and  perfbnal  eftate,  via* 
ibid.  («sw*note)  238 

17.  A  devife  of  a  term  of  years  to  le- 
veral  fucceftvely  for  life,  after  all 
am  dead,  the  devifor's  executor 
(hall  have  the  refidne  231 

18.  A  devife  to  the  firft  fon  of  A.  (A. 
having  none  at  that  time)  is  void 

229 

19.  Butt  devife  to  an  infant  in  ventre 
fa  mere,  is  good,  becaufe  in  effe  zxq 

20  Devife  of  the  rents  and  profits 
of  lands  xoA.xo  be  paid  by  the  ex* 
ecutors,  is  a  devife  of  the  lands 
to  A.  228 

21.  Limitation  of  a  term  to  ^f.  and 
the  heirs  of  his  body,  and  if  he  dies 

Jans  jfTue,  living  B.9  then  to  B.  is 
good  225 

22.  Devife  to  A.  and  B.  and  their 
heirs,  and  the  longer  liver  of  them, 
equally  to  be  divided  between 
them  and  their  heirs,  makes  a  te- 
nancy in  common      226,  vidt  391 

Other  cafes  ef  tenancies  in  common, 
o.  ibid. 

23.  A  contingent  remainder  mull 
veil  during  the  particular  eftate, 
or  49  inflame  that  it  determines 

228,  238 

24.  Erge  a  remainder  to  the  right 
heirs  of  J.  $.  is  void,  if  the  parti, 
cular  eftate  determines  in  the  life 
of  J.S.  238 

25.  A  devife  to  A.  for  fifty  years  if 
he  fo  lone  live,  remainder  to  the 
heirs- male  of  A.t  remainder  to  B.9 
the  lift  remainder  takes  efied  pre- 
sently, becanfe  the  firft  remainder 
was  void  226 

26.  A  devife  to  A.  for  life,  and  if  he 
have  iflne-male,  then  to  foch  ifTue- 
maleand  hit  heirs;  and  if  he  die 
without  iflne-male,  to  J?,  and  his 
heirs;  A.  has  but  an  eftate  for  life, 
and  both  remainders  are  contingent 

4*4 


27.  Net*-,  There  mi?  be  a  j>offib!lity 
of  reverter  where  no  remainder  can 
be   limited   (vide  fupra  N°i7.) 

P*g*  23 1 

28.  A  devife  by  the  father  to  the  fon 
and  his  heirs  for  ever,  and  forwent 
of  fnch  heirs  then  to  the  right  heirs 
of  the  father,  is  an  eftate-tail  in 
the  fon  233 

29.  A.  having  a  remainder  in  tail 
with  a  revcrfion  in  fee,  devifes  to 
one  fon  in  nil,  remainder  to  the 
other  in  fee,  is  good,  becanfe  it  al- 
ter* the  tenure  ibid. 

30.  Devife  to  A.  if  B.  a  ftranger  diet 
without  iflut,  is  an  executory  de- 
vife ibid. 

31.  Aliter  if  B.  were  tenant  in  tail 
with  remainder  to  the  deviforiaV/. 

32.  See  the  three  kinds  of  executory 
eftates,  and,  within  what  time  aa 
executory  eftate  onght  to  arife  229 

3  3 .  A  limitation  per  verba  depratfenti 
will  make  an  executory  devifes 
mltter  if  per  verbs  defntnm       226 

34*  J.  having  two  daughters,  one 
has  a  fon  and  dies,  A.  devifes  lands 
to  the  fon,'  he  takes  by  the  devife. 
and  not  by  difcent  242 

See  alfo  Executers,  Legacies,  UJes  o. 
nAWUIs. 

Diocefe,  vide  Adattniftr aliens  %  Si/hep** 
Sec. 

Difcent. 

t.  A  difcent  which  tolls  entry  muft 
be  immediate  241 

2.  And  coverture  to  avoid  foch  dif- 
cent muft  be  continual  ibid. 

S§  any  ether  difability  taking  ex 
ea/e  §nt  §/  aftatnte  ef  limit  aliens*  n. 

ibid* 

3.  Where  the  fame  eftate  is  devifed 
to  one  which  he  would  have  taken 
by  difcent,  he  is  in  by  the  difcent, 
notwithftanding  the  poffibiltty  of  a 
charge  ibid. 

if  the  ejfate  is  the  feme  in  quality, 
the  heir  takes  by  difcent*  net<witb- 
Jianding  an  abfolnte charge ',  n.  ibid. 

4.  Yet  A.  having  two  daughters,  one 
has  a  fon  and  dies,  and  then  A.  de* 
vifes  to  the  fon,  the  fon  takes  the 
whole  by  the  devife  242 

Ii4  5-  And 
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5.  Aad  there  cannot  ban  difcent  of 
amnesty  to MM  coparcener  at  heir 

£«£*  242 

6.  Baremgb^tm^hjk  lands  dcfcend  to 
the  rcpussaUliii  0/  the  yooogeft 
fon  243 

7.  For  where  caftans  makes  an  hejr, 
the  kw  implies  all  incidents  in  the 
course  of  difcen ts  ibid. 

%.  But  a  eTilferewee  it  between  gene- 
ral enftoms  of  which  the  law  takes 
notice,  and  (pedal  enftoms     ibid. 

Seealfoffrrr. 


3.  An  entry  UajeAmmleaataisjel 

entry,  not  dull  it  avoid  a  hew  or 
make  a  fcifin  Paga  S46  • 

4.  A  bun  entry  on  another  wkhowx 
an  txpnlfioo  make*  only  fisck  n 
fcifin,  that  the  lav  will  adjndge 
him  in  pofleiBon  oaly  that  ban  the 
right,  bet  not  work  a  dUfesnk  ibuL 

5.  Where  an  oflke  ia  n  freehold  the 
denial  of  fees  is  a  difieiin         333 

SeeaHbJav^/svvftJfr. 

Dijhters,  vide   Ckmrcb  ef  England 

tadUaivgrjStiis* 


DifcemtinnoM  ofEftai*. 

1.  J.f  tenant  in  tail,  levies  a  fine  to 
J.  for  B.'t  life  with  warranty,  and 
after  levies  a  fine  to  the  ufc  of  J. 
and  his  heirs  with  warranty      244 

2.  The  firft  fine  was  a  dMcontu nance, 
but  it  was  only  n  dikontin nance 
daring  the  life  of  B.  ibid. 

3.  Por  a  difcontinoance  remains  no 
longer  than  the  wrongful  eftate 
that  canfes  it  ibid. 

4.  Nor  could  the  fecond  fine  enlarge 
the  difcontinusnee,  becaofe  there- 
by the  eftate  returned  back  to  the 
connfor  ibid. 

5.  And  if  the  fecond  fine  had  been  to 
a  ftranger,  yec  during  the  life  of 
the  firlt  conufee  it  made  no  difcon- 
tinusnee ibid. 

6.  There  may  be  a  di (continuance 
which  turns  the  eftate  to  a  right, 
and  not  take  away  entry  24; 

D  if  continuance  of  J 8  ions  and  Precef$% 
vide  Continuance,  &c  ,  and  p.  218, 
219,  329. 

Dijfcifin  and  Stifin. 

1.  Mortgagee  covenants  that  mort- 
gagor (hall  quietly  enjoy  till  de- 
fault of  payment,  and  then  afligns 

245 

2.  After  fuch  sfiignment  mortgagor 
is  only  tenant  at  fufferance,  but 
his  continuing  in  poflemoa  does  not 
turn  the  term  to  a  right,  nor  make 
a  di/Tofin  245,  246 

The  nature  of  a  mortgagor's  #»- 
tere/I,  n.  ibid. 


Diftrefs. 

I.  What  things  are  diftrainnUe  or 
not  w#V#  249 

a.  An  anchor  aad  fails  nf  a  drip  are 
diftrainnble  for  pert  duties  248,249 

3.  Yet  goods  delivered  to  n  tmdef- 
mao  to  be  manafaanred  are  not 
for  rent  250 

4*  Nor  goods  delivered  to  n  common 
carrier  that  carries  them  for  hire 

A  carriage  ft  adding  mi  thmj  is 
met  fr*eQed%  n.  ibid; 

5.  Wnere  diftrtlk  is  withtmt  caofe, 
the  owner  may  reftue  before  im- 
pounding, not  after  247 

6.  Where  a  diftrefs  efcapes,  the  dtf- 
traioer  cannot  bring  trefpafc,  on- 
lef?  (hewn  to  be  without  his  default 

248 

7.  But  if  the  diftrefcdies  after  taken, 
he  may  have  trefpafs  for  damage- 
fcafant  ibid. 

8.  Where- the  law  gives  a  diftrefs  for 
public  benefit  the  officer  may  fell 

379 

9.  On  a  diftrefs  in  two  hundreds  in 
different  counties,  the  oath  on  fale 
may  be  adminiftered  by  the  con- 
ftable  of  either  247 

See    alfo   Damages*    RipUvim*    aad 
Trefpafs. 

Diftribntiem. 

1.  Brothers  grandchildren  cannnt 
mare  with  brothers  children    250 

2.  Aunt  not  entitled  to  fhare  with 
grandmother,  the  Utter  being 
fjnarer  of  kin  aqi 

3.  Any 
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$.  Any  perfoi!  entitled  to  a  diftrlbo- 
tion  may  Cue  tn  admtaiftrator  in 
Che  Spiritual  Court,  to  account, 
lie.  ^251 

4.  See  the  old  law  of  diftribatlons 
and  inheritances  ibid. 

5.  And  ice  how  far  eftates  par  outer 
nsie  are  aflets  and  diftribn table  464 

Steal  To  Adminiftratiens  and  Executors. 

Dinnfiou,  vide  Apportionment* 

Dower. 

t  •  A  feme  (hall  be  endowed  of  tbe  ca- 
pita! mefluage  or  caput  Sfaroni*,  ex- 
cept of  t  feudal  barony  253 

t.  But  at  this  day  there  are  no  feudal 
baronies  except  Arundel  ibid. 

3.  A  tenant  for  life,  remainder  for 
year*,  remainder  to  A.  in  tail,  A.'s 
wife  (hall  be  endowed  254 

4.  But  otberwife  if  the  mefne  re- 
mainder had  been  for  life        ibid. 

5.  Detinue  of  charters  is  no  plea  in 
dower  after  imparlance  252 

6.  Tenant  in  dower  diet  before  writ 
of  inquiry  executed,  admin i (Ira tor 
cannot  bring  a  fci.fa.  for  the  da-, 
mages  and  mefhe  profits  ibid: 

Adowrefs  is  entitled  to  come  into 
tuuhy for  her  dower,  n.  ibid. 

Note  on  tbe  right  of  dower  when 
there  are  ttrms%  &c«  29  r 


Edifices,  vide  Heufes,  Sec. 

EjeBment. 

1.  TN  ejectment  the  declaration  muft 

fhew  the  quantum  of  each  fpe* 

cteaofland  254 

?•  Yet  do  mrneris  carbonum  without 

fhewing  the  number,  held  well  in 

Durham  25$ 

3.  In  ejeclment  on  condition  of  re- 
entry, proof  of  aSual  entry  and 
mtfter  is  not  necefTary  259 

Only  mtcefiary  to  avoid  a  fine,  n. 
ibid. 

4.  See  the  proceedings  againft  the 
defendant,  if  he  does  noicoafefs 
leafe,  entry,  and  oufier  ibid. 

c.  la  ejeclment  far  ma  empty  house 
a  leafe  is  to  be  fealed  in  the  fanjc, 
tad  entry,  &c.  made  955 


6.  And  a  judgment  therein  fet  afide, 
becaufeflo  affidavit  of  fuch  leafe, 
entry,  &c.  Page  255 

7.  A  fervice  upon  the  fervant,  if  the 
defendant  acknowledges  he  re- 
ceived it,  is  fofficient  ibid. 

8.  Landlord  may  be  joined  a  defend- 
ant if  he  requeft  it,  bat  it  not  com- 
pellable *  256 

9.  A  wife  may  be  made  a  defendant 
in  ejeftment  where  the  hnfband  ia 
leffor  of  the  plaintiff  257 

10.  A  church  is  demandable  therein 
by  the  riarite  of  a  mefluage  -      256 

11.  Note;  A  f pedal  rule  was  to  de- 
fend ouoad  x  right  of  entry  to  per- 
form c\ vine  fefvictf  ibid. 

Such  rule  denied,  n.  ibid. 

12.  The  plaintiff  in  ejeclment  h 
merely  nominal,  and  he  is  a  trnftee 
for  the  leflb*,  and  his  releafe  is  a 
contempt  266 

So  ajfigning  his  death  for  error M  n, 
ibid. 

13.  The  term  laid  in  the  declaration, 
if  it  expires  pending  the  fait,  can- 
not be  enlarged   without  confent 

257 

Amendment t  in  the  term  of  the  de- 

mi/e  allowed,  n.  ibid. 

14.  After  a  whole  term  elapfed  the 
plaintiff  itf  ejeclment  muft  give 
new  notice  to  plead,  &c.         ibid. 

15.  Execution  on  judgment  in  ejcdf> 
merit  catfriot  be  foed  out  after  tbe 
year  and  day  without  mfci.fa.  258 

16.  On  a  judgment  for  the1  plaintiff, 
if  the  defendant  brings  error,  he 
ought  not  to  bring  a  new  ejectment 

ibid. 

17.  Who  may  falfify  a  recovery  in 
ejectment  ibid. 

General  principle  of  this  a&ion, 
n.  260 

EleQion  of  Anions,   vide  Anions  in 
General. 

Elegit,  vide  Recognizance. 

Entry  forcible. 

1,  Tenant  at  will  not  within  any  of 
the  ftatutes  of  forcible  entry      260 

2.  In  inquifirions  and  indi&menrs 
thereon*  both  expulfion  and  dif- 
fcifln  muft  beexprefsly  alleged  261 

3.  And 
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j.  And  though  diftifit.  imports  a 
freehold*  yet  dijeijknt  without  er- 
/Wr>  is  ill  Pjw  161 

4.  On  an  inqnifition  removed  into 
B.  R.9  do  rtftimtioQ  cun  be  if  the 
defendant  traverics  the  force    260 

5.  So  if  he  plead,  that  he  has  bee*  in 
three  years  quiet  poftefioo  before 
the  force  fuppoied  ibid. 

6.  A  convi&oo  thereof  (hall  not  be 

2 named  on  motion,  if  a  fine  be 
ft ;  editer  if  no  fine  Jet  450 

7.  See  a  commitment  for  a  fine  upon 
coavktioaofo  fbrcibiedetaiaer  353 


Mrrwr* 

i.  A  writ  of  error  is  a  writ  of  right 
in  all  cafes  bat  felony  and  treason 
504.  And  lies  egainft  the  king  264 

2*  fiat  a  writ  of  error  is  not  proper 
to  remove  indictments,  He.     266 

3.  Error  lies  not  from  the  Exchequer 
Court  to  the  Houfe  of  Lords,  for 
the  Exchequer-chamber  internees 

J" 

4.  Upon  error  in  ptrliament  of  a 
judgment  affirmed  in  B.  R.  new 
bail  is  required  07 

5.  Error  lies  to  a  new-created  jurii- 
dicVton  of  record  adiag  by  the 
courie  of  the  common  law       ibid. 

6.  Bat  lies  not  in  Cam  Scat,  on  27 
EUx.  00  an  award  of  execution 
after  the  original  judgment  affirm- 
ed there  263 

7.  Where  n  writ  of  error  abates  in 
Cam.  Scat,  no  judgment  in  B.  R. 
without  a  remittitur  261 

8.  After  award  of  execution  on  */ci. 
fm.  the  defendant  cannot  have  ad- 
vantage of  matter  pleadable  to  the 
fei  fa.  264 

9.  But  where  it  is  awarded  on  two 
nicbih  returned,  he  may  be  reliev- 
ed by  audita  querela,  or  on  motion 

ibid. 
jo.  Alfo  matter  contrary  to  the  fur. 
mife  of  the  fei.  fa.  and  pleadable 
thereto,  is  not  aflignable  for  error . 

262 

11.  Where  a  writ  of  error  abates  by 

motion,  the  couit  muft  be  moved 

for  execution ;  aliter  if  for  variance 

264,  265 


12.  A  writ  of  error  abates  net  by/ 
death  of  the  defeadaat  in  error 

Pag*x6+ 

13.  where  the  plaintiff  brings  error* 
and  the  court  reveries,  they  give  a 
new  judgment;  ahter  if  the  de- 
fendant brings  it  26a 

14.  Variance  between  the  plaint  and 
declaration  in  inferior  courts  is  er- 
ror 266 

15.  No  diminution  can  be  alleged  of 
records  oot  of  inferior  courts  ibid. 

16.  Upon  a  writ  of  error  the  court 
takes  notice  of  the  law  or  custom 
of  inferior  courts;  aliter  oa  a  bmb. 
*sr/.  269 

17.  An  laferior  court  may  be  held 
fir  Ugtm  maremteriam,  aad  act  a 
court  of  ftaple  265 

18.  Aa  original  returned  by  one  sot 
freriffls  not  affigaabk  for  error  Hid. 

19.  Irregularity  in  the  return  thereof 
muft  be  complained  of  the  same 
term  ibid. 

20.  Where  want  of  original  ia  eX- 
figned,  the  plaintiff  in  error  muft 
foe  a  certiorari,  unlets  the  deseed- 
nnt  confefs  it  267 

ai.  And  where  want  of  original  ia 
affigned,  aad  a  releafe  b  mifplead- 
ed,  the  court  may  award  a  certh- 
rati  adinfermand.cwm/ciiutiam   268 

22.  Alfo  the  court  may  ex  ejus* 
award  a  certiorari  to  fupply  a  de- 
fect in  the  body  of  a  record,  even 
after  in  nullo  eft  err  at,  pleaded  270 

23.  But  the  party  himfelf  IhaD  not 
have  a  certiorari,  nor  allege  dimi- 
nution after  in  wmlbeft errat.  plead- 
ed ibid. 

24.  For  the  defendant  by  fuch  plea 
admits  the  record  to  be  perieft, 
and  (hall  aot  afterwards  allege  di- 
minution ibid. 

25.  Defendant  in  error  may  foe  out 
a  (ecood  certiorari,  after  a  variant 
original  returned  on  the  firft     266 

26.  Continuances  cannot  be  returned 
upon  the  fame  certierari  with  the 
original  269 

27*  Nete;  Error  in  fad  may  be  con- 
fefled,  but  aot  error  ia  law  (vide 
numb.  20.)  268,  269 

28.   The  court  cannot  depart  from 

the  point  put  in  judgment,  if  they 

do  it  ia  error  a68 

29.  Error 
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39.  Error  coram  vobis  lies  on  to  af- 
firmance in  B.  R.  of  a  fine  levied 
is  C.  B.  337.  *wsV  /Vawr. 

See  alfo  Amendment  8,  9,  30.  tod 
Averment  l$. 

Efcaft. 

t.  A  precedent  affentofthe  pi  tin  tiff 
will  excofe  ao  efcape,  but  not  a 
fubfeqoemc  fage  271 

s.  The  marlhal  not  chargeable  in 
efcape  till  notice  of  the  commit- 
ment 272.  *73 

3.  If  one  taken  on  an  erroneous  c*. 
fa.  efcapes,  yet  the  (hcriff  is  liable ; 
ahttr  iron  ar*/.  ad  re/pond.      173 

4.  Difchaiye  by  a  court  not  having 
jurjfdtAien  it  void,  and  therefore 
an  efcape  ibid. 

5.  A.  levies  a  plaint  in  the  (herifPs 
court  o(  London  againft  B.  being  in 
coftody  in  a  former  plaint  by  C, 
If*,  efcapes,  ^f.  may  bring  efcape 

*7J.  *74 

«1.  See  an  indtdment  againft  a  gaoler 
for  negligent  efcape  of  one  com* 
mitted  toprifou,  and  charged  with 
high  treafon,  held  ill       27a,  377 

7.  For  it  is  not  enough  to  fay  he  was 
charged  with  high  treafon,  bat  he 
mnft  be  committed  for  it  alfo  ibid. 

9.  if  one  be  committed  to  the  fhertff 
for  a  crime,  and  the  gaoler  fuffer 
him  to  efcape,  the  gaoler  is  liable 
and  not  the  meriff  ibid. 

9.  For  the  meriff  (hall  anfwer  civilly 
tor  the  faults  of  his  gaoler,  but  not 
criminally  ibid. 

How  the  Jberiff pott  anfwer  for 
bit  bailiff,  n.  ibid* 

Colle&ism  of  cafes  re/^eBing  efcapes, 
0.  274 


Efc 


A  plea  delivered  as  an  eferow  ought 
to  conclude  to  the  country      ibid. 

Efatei,  w\dtDrviftf>  Difcontinnance9 
£>me  Eftate%  Fines,  Recoveries,  and 
Tail. 

Ejfoppel. 
i.  A  lease  for  years  may  operate  as 


to  part  by  eftoppel,  and  at  to  the 
refidoe  by  paffing  an  inter  eft  P.  275 

t •  Where  an  eftoppel  works  00  the 
intereft  of  the  land,  it  runs  with 
it,  and  is  a  title  Fage  276 

3.  A  jnry  is  boand  by  eftoppel  unlefa 
the  party  leaves  the  fieft  at  large  by 
pleading  3,  276 

4*  Where  the  eftoppel  appears  on  re- 
cord the  other  fide  may  demur  277 

5.  Afci.fa.  againft  terteeancs  recit* 
iog  a  judgmeot  of  a  wrong  term, 
and  on  mil  tiel  record,  judgment 
for  «ne  plaintiff,  and  elegit  thereon. 
In  eje&meat  the  defendant  is  estop- 
ped to  take  advantage  of  the  va- 
riance 267 

6.  A  judgment  againft  ao  eaeentor 
ay  confeflioo  or  default  is  an  admi& 
tlon  of  aifets,  and  he  is  eftopped  to 
fay  the  contrary  on  a  dtvaftavit  re- 
turned, and  fo  is  a  jury  jio 

Bftraye,  vide /F*//Sr. 

Efreats,  vide  Finn  and  Amerciaments. 


Evident** 

1.  In  debt  for  rent  on  iffbe  mil  debet 
the  Aatute  of  limiutions  may  be 
given  in  evidence ;  fo  in  cafe  on 
mon  affnmpfit  278 

2.  So  in  indebitatus  affnmpfit,  on  iffue 
mn  affnmpfit %  infancy  may  be  ghea 
in  evidence  279 

3.  In  ejectment,  what  pofleffion  or 
entry  will  prevent  the  ftatute  of  li- 
mitations (vide  Entry  and  Diftifin) 

285 

4.  Depofitions  in  Chancery  debeneeje 
are  good  evidence  at  law  where  the 
witnefles  die  before  anfwer       278 

$.  But  no  depoGtions  in  perpetnam 
rei  memeriam,  &c9  are  evidence  in 
any  cafe  as  long  as  the  witnefTea 
live  ^  286,  555 

Vide  as  to  depofitions  of  a  party 
becoming  interefted  after  tbey  are 
taken*  ibid,  and  note. 

Not9  nnlefs  the  defendant  vjos  in 
contempt,  n.  ibid. 

What  afufficient  proof  of  their  be* 
ing  taken  nfon  bill  and  anfwer  ibid. 

Can  only  be  given  in  evidence 
igainft 
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mgainft  fdrties,  except  in  edfe  §f tolls, 
&c.  Peg*  280, 155 

AUrwed,  though  bitldifmijfedf *r 
wuadt  of  if uity,  fecua  fir  irrtf*- 
laritj  ibid. 

6.  If  one  makes  to  anfwer  h  Chan- 
cery which  prejudices  his  efbte, 
h  iriay  be  given  in  evidence  a^aJnft 
him,  bat  not  egahtft  his  alienee, 
&c.  286 

7.  Depofitions  before  a  jnfttce,  if  the 
deponent  die,  may  be  evidence  in 
felony,  bet  in  no  cafe  elfe       '  281 

SxtraS  of  the  ftatmeu  repirimr 
fucb  depofitions  to  be  taken  $  and }*f- 
Jagesfiom  Hale,  Hawkins,  Foftcr, 
&c,  relative  thereto. 

I.  A  genferal  biftory  is  evidence  to 
prove  a  matter  relating  to  the  king- 
dom in  general,  bat  not  •  parti- 
cular right  or  co  torn  ibid. 

9.  So  a  year-book  to  prove  the  courfe 
of  the  Court,  and  heralds  books  to 
prove  pedigrees,  &f.  So  parifh- 
regifters,  vide  ibid,  k  690 

jo.  A  record  of  feflioni  may  be  evi- 
dence to  prove  the  plaintiff  had  not 
taken  the  oaths,  atfd  fo  his  office 
void  284 

ix.  Alfo,  the  matter  of  a  record!  loft 
may  be  proved  by  other  evidence 

285 

*  A  printed  ftatute  no  evidence  upon 
nul  tic  I  record  566 

12.  Recital  of  a  Itafe  in  a  releafe  is 
evidence  agtinfl:  the  re  lea  for  and 
tnofe  claiming  under  him         286 

13.  Bat  not  againft  others  without 
proving  there  was  fach  i  deed,  and 
that  it  is  loft  or  dtfktoyed        ibid. 

14.  A  counterpart  no  evidence  of  an 
indenture,  unlefs  old;  or  in  cafe 
of  a  fine  {vide  note)  287 

15.  Sentence  of  the  Spiritual  Conrt 
in  a  caufe  within  their  jurisdiction 
is  conclufive  evidence  in  the  point 
tried,  othexwifeof  a  collateral  mat- 
ter ^  290 

16.  In  trover,  by  adminiftrator  on 
theinteftate'spofleflion,  defendant 
cannot  give  in  evidence  a  will,  on 
the  general  iffuc ;  aliter  if  on  the 
adminiftrator's  own  pofleflion    285 

17.  A  brewer's  book  figned  by  a 
drayman  that  was  dead,  admitted 
to  prove  the  delivery  of  beer    ibid. 


Wb*tniri*i  memoranda,  &c?9 
are  admijfible  evidence^  n.  Page  1% 

18.  So  a  Jhop^book  was  admitted  an 
evidence  on  proof  of  the  servant's 
hand  who  made  the  entries,  he  be- 
ing  dead  690 

19.  An  indenture  of  bargain  and  fale 
inrolied  may  be  jtiven  in  evidence 
without  proving  the  execution  ate 

$.  and  witt  note  ibid. 

20.  Where  u£on  mem  affnatf.  aeon* 
domination  in  foreign  attachment 
may  be  given  in  evidence  or  *ot, 
and  how  Hid. 

21.  And  fee  a  condemnation  after 
original  in  foreign  attachment 
brongljt  before  ongjear,  held  a 
good  discharge  in  evidence  on  mm 
afintp.  2n« 

22.  A  goldimith's  note  to  pay  ia  evi- 
dence of  his  hawing  received  the 
money  283 

23.  Payment  of  money  dm  to  she 
wife  4W  executrix  is  net  evidence  to 
maintain  an  action  for  money  re- 
ceived to  the  huJband's  nfe       28m 

24.  In  debt  Jfor  rent,  levy  per  di/trefs, 
\ijk  mom  Met,  payment  or  releafe 

"  evidence      .  ,284 


25.  But  in  debt  on  obligation,  tic.  if 
he  pleads  rafnre%  t^jfcn§mefi/a£mm\ 
nothing  bet  re/aw  is  evidence    ib. 

26.  What  evidence  will  be  good  or 
not  to  maintain  iflue*  in  cafe,  e/- 
f**pfit>  &c-t  vide  the  feveral  aides. 

27.  Declaration  of  a  trover  in  t£id- 
dtefix,  and  proof  of  one  ia  Ireland, 
is  good  ^  29b 

f  Where  denial  is  not  evidence  of  a 
couverfion  in  trover  655,  666 

28.  Deceit  of  a  factor  beyond  fee  is 
evidence  to  charge  the  merchant 
here  in  action  of  deceit  289 

29.  On  indictment  for  a  cheat  in  pro- 
curing a  note  from  A.9  A*  cannot 
be  a  witnefs,  qiutre  283 

In  *wbat  criminal  cafes  ihetifiim* 
nyofdperfen  interefied  is  admit  fed,  n. 

ibid. 

30.  Yet  A.  being  cheated  was  admit- 
ted as  a  witnefs  to  prove  the  feet 
on  the  indictment  286 

3 1 .  The  pilot  refufed  as  a  witnefs  ia 
an  action  for  running  over  the 
plaintiff  V  bar|e  with  a  ftrip      287 

32.  The  fon  took  the  father's  money 

end 
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and  pn  it  to  A.  end  the  (pi's  •"- 
deuce  admitted  in  /*#w  a&aioft  yf. 

Similar  authorities  concerning  fer- 

.   wamtidifp&goftb*ira$aflerUgeods, 

n.  ibjd, 

13.  The  heir  at  law  nay  be  a  wituefs 

of  the  title,  bat  the  remainderman 

not  .283 

Rmkx  and  cafu  reJati<u*  t*  intwft 

m  wituefis,  n.  ibid. 

34.  W-ere  a  plaintiff  goes  upon  the 
credit  of  divers  partners,  tti  a&  of 

,  one  partner  ie  evidence  agaiaft  the 

othcis,  except  they  (hear  tome  dtf- 

clajmer  202 

Note   refptBiug  the  ufpoufibiUty 

of  partners  ibid. 

35.  Id  trefpals  on  not  guilty,  the 
defendant  cannot  give  m  evidence 
that  the  place  was  a  highway ; 
uidefupru  287 

36.  in  eje&ment  the  plaintiff  makes 
"  title  by  recovery  in  dower,  the  de- 

fendant  not  admitted  to  prove  a 
term  of  years  prior  to  the  title  of 
dower  291 

57.  A  parol  promtte  to  be  performed 
<ra  n  contingency  not  within  the 
ifcatute  of  frauds,  though  it  happen 
not  whhin  the  year  {and  note)  280 

3,8.  Refitting  to  give  evidence^  to  the 
grand  jury  is  a  contempt  end  fine- 
able  27a 

39.  Indi&meat  nor  breaking  the 
chamber  of  e\  in  the  houfe  o£ 
James,  evidence  that  it  was  the 
houfe  of  Jamefom  does  not  amam- 
uia  it  385 

See  alfo  Proof  t^  Witneffes. 
Exchange,  vide.  Bills  of  Exchange. 
Exchequer  t  vide  Privilege  of  Place. 

Excommunicato  Capiendo. 

1.  At  common  law  the  writ  it  excom. 
cap*  was  always  general,  not  coo* 
taining  any  fpeciai  caufe,  and  re- 
turnable in  Chancery  293 

2.  But  fince  the  ftax.  $  Elite,  c.  23. 
the  caufe  muft  be  exprefled  in  the 
writ,  and  it  is  returnable  in  B»  R. 

293,  294 

3.  And  fince  that  ftatnte  the  court  of 
B.  R.  may  difcharge  the  party  on 
the  infuffioency  of  the  return    293 

10 


4.  The  court  of  B.  R.  may  either 
quaih  the  writ  or  award  ufuperfe- 
doasr  and  ufuperfedeas  (hall  not  go 
out  of  Chancery        ^£'293,294 

5.  An  excom.  cap.  pro  quibufdam  caufit 
fabtraQiom.  dic'uuar.fiwe  al.jur.  tc- 
clefiaft.  qua&ed    fox    uncertainty 

ibid. 

6.  So-  the  recital  of  the  fignifiewvit 
therein  being  im  auodam  megotiopu- 
er%rumed*catiouis%  it  was  aifo  qoafh- 
ed  lor  incertainty  294 

7.  Oae  taken  on  an  excom.  cap.  can- 
.  not  come  into  court  hut  by  habeas 

corpus,  and  that  not  before  the  re- 
turn of  the  procefs  ibid* 

$•  And  if  brought  in  before  the  ex- 
am, cap.  is  returnable,  he  can.  nei- 
ther plead  nor  move  to  qua&i  the 
writ  ibid. 

9*  See  one  taken  on  excom.  cap.  pro 
jaSitatiom  nuurisagii%  and  excep- 
tions to  the  writ  difailowcd  294, 

295 

Executors. 

1.  No  funeral  expences  are  allowed 
for  the  paU  or  other  ornaments  296 

2.  Neceffary  expences  to  be  allow.ed 
ace  only  the  coffin,  bell,  parfojn. 
clerk,  and  bearers  fees  ibid. 

A  court  of  law  will  allow  1  o  1. 
a  court  of  equity  more,  according-  to 
ciremmftanas*  a.  ibid. 

3.  He  is  complete  executor  before 
probate  for  all  parpofes  but  bring- 
ing a&ions  (fee  his  power)  301, 

306 

4*  But  though  by  the  will  he  has  a 

right  veftod,  yet  he  cannot  fue  foe 

it  till  probate  299 

5.  He  may  commence  an  s&ioo  be- 
fore probate,  but  not  declare    302 

$m.  If  bo  may  mot  decline  making 
prefer  t,  as  demanding  oyer  will-only 
fay  the fuit  till  probate t  n.  301 

He  cannot  fue  im  Chancery  without 
probate,  bntfubfequemt  probate  makes 
tbe  bill,  He.  good%  n.  302 

6.  The  ordinary  cannot  refufe  pro- 
bate to  an  executor  becaufe  he  is 

'incapax  299;. 

7.  Nor  can  he  infift  on  fecurity  from, 
him,  becaufe  the  teftacor  has  al- 

*  -lowed  him  toftcieat  ibuk 

8.  None 
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8.  None  can  prove  a  will  bat  he 
who  ii    named   executor    therein 

P*t*3°9 

9.  At  where  an  executor  after  admi- 
niftering  and  before  probate  diet, 
Us  executors  cannot  prove  it  ibid. 

10.  And  where  the  executor  dies,  the 
will  not  proved,  the  Spiritual  Court 
grant*  an  immediate  adminiftra- 
tion, and  not  do  bonis  now         304 

11.  But  if  an  adminiftering  executor 
proves  the  will,  his  executor  mall 
be  executor  to  the  firft  teftator,  and 
in  that  cafe  there  needs  no  new 
probate  309 

12.  If  an  executor  becomes  bankrupt, 
adminiftration  cannot  be  granted, 
nntra  if  non  compos*  oceanic  a  na- 
tural difebiKty  36 

13.  Where  two  are  executors,  and 
one  proves  the  will  and  dies,  the 
cxecotorJhtp  furvives  to  the  other 

311 

14*  But  if  the  other  then  renounces, 

the  teftator  is  dead  inteftate     ibid. 

15.  Yet  where  feveral  are  executors, 
and  one  only  refufes,  his  refufal  is 
void  307 

16.  And  where  the  refafing  executor 
furvives,  adminiftration  granted 
during  his  life  is  void    (gj)    307, 

308,  311 

Execmt$r  who  renounced  after  ad* 

miniftering  fart%  charged  quitb  bis 

receipts,   though  be  had  paid  them 

over  to  bis  co-executor,  a.  307 

17.  So  where  an  executor  adminifters, 
and  after  rcfufes,  adminiftration 
cannot  be  granted  during  his  life 

308 

18.  An  obligor  made  co-executor  re- 
fufes and  dies  before  the  others 
who  admiaiftered,  the  debt  is  ex- 
tinguished ibid. 

10.  The  executor  of  an  executor  may 
renounce  being  executor  to  ihe  fir  ft 
teflator ;  but  if  he  does  not,  he  is 
executor  of  courfe  309 

20.  If  an  executor  proves  the  will, 
and  after  dies  inteftate,  his  admi- 
niftrator  cannot  be  executor  to  the 
tuft  teftator  ibid. 

21.  But  in  that  cafe  a  debtor  being 
executor,  and  the  debt  thereby  once 
extinguiihed,  though  his  admini- 
ftrator  cannot  continue  the  cxecn* 


torftip,  that  fnabiHty  wfflsjc*re> 
vive  the  debt  Page  300; 

7t.  Yet  where  a  debtor  is  made  exe- 
cutor, the  debt  is  afets  306 
Or  tbi  debt  remains  a  trm/f  a.  300 

33.  For  in  that  cafe  the  debt  is  ex* 
tinguHhed  not  by  way  of  release, 
but  as  a  legacy  30? 

For  giving  m  dtbt  by  mil  is  a  tejL 
tamtntary  aB%  and  nmd  as  t*  credi- 
tors, n.  ibid. 

24.  Ae  obHgor  b  made  executor  and 
admisifters  part,  but  dies  before 
probate,  the  debt  is  extiarnimed, 
and  the  adminiftrator  do  Urns  nam 
can  have  no  a&ion  for  h  (^  of 
creditors)  199, 300 

as*  So  where  feveral  are  jointly 
bound,  if  the  obligee  makes  one  of 
them  kk  executor,  either  sole  or 
jointly  with  a  ftrangcr,  the  debt  a 
re  lea  fed,  though  the  obligor  never 
adminifters  300,  301 

a6.  But  where  the  executor  of  one  of 
the  obligors  having  no  oJsstt  is 
made  executor  10  the  obligee,  thia 
is  no  cxtiDgoimment  905 

37.  The  executrix  of  the  oblige* 
taking  the  obligor  to  hnmnnd  does 
not  extinguish  the  debt  306 

Hujbandefaamiuiftratrix  may  ijA 
fofeofa  term  which  fist  bos  in  that 
right,  a.  ibid. 

28.  Contra  If  the  obligee  herfelftakea 
the  obligor  to  huftMod  ibid. 

29.  If  the  obligee  is  made  executor 
to  the  obHger,  and  there  is  not 
aJetf,  he  may  fue  the  heir        304 

An  §bligee  modi  executor  ^  bni  dt- 

dining  to  «£,  is  net  prevented  from 

fti*g>  a.  ibid. 

Executors  not  a8iug%  art  not  inti- 

tied  to  legacies  ibid*  and  note. 

30.  An  adminiftrstion  granted  dm- 
rante  minoritate  extcueoris  ceases  at 
tne  executor's  age  of  (even teen  39 

31.  One  taking  the  in teftate's  goods 
before  adminiftration  granted  it  an 
executor  defem  tort ;  contra  if  after 
adminiftration  granted  3 1  £ 

31.  An  executor  u  chargeable  in  the 
debit  tf  detinet  for  rent  incurred  af- 
ter his  entry  317 

33.  But  if  the  rent  be  more^  worth 
than  the  land,  he  may  plead  it  $97, 


J17 
Two 


34-  Two 
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34*  Two  executors  join  in  in  acquit- 
tal, but  only  one  receives  the  mo- 
ney* both  tfe  chargeable  to  credi- 
tor! P^p#  318 

3 j.  Bat  die  n&ual  receiver  is  only 
chargeable  to  legatees  ibid* 


Note  concerning  executors  joining 
in  a  receipt  or  other  aQ  ibid. 

36.  Executor  of  a  matter  of  a  (hip 
cannot  foe  in  the  Admiralty  for 
mariners  wages  33 

37.  An  executor  may  pay  debts  of  a 
higher  nature  after  a  decree  quid 
computet,  but  not  after  a  final  C07 

38.  He  may  have  an  adioa  for  a  right 
accrued  in  the  life  of  the  teflator 

12 

39.  As  for  falfe  return  of  a  fieri  fa. 
or  other  execution ;  centra  of  mefoe 
procefs  ibid. 

40.  He  may  brine;  error  and  reverfe 
an  attainder  oftreafon  of  his  tefta- 
tor,  for  3  contra  Hok  295 

41.  In  debt  for  rent  of  a  term  he  may 
plead  ne  aflets,  and  that  the  lands 
are  of  lefs  value  than  the  rent,  &c. 

207,317 
42*  For  he  cannot  waive  for  the  term 
only,  but  muft  waive  the  executor- 
ship in  to/o,  or  not  at  all  290 

43.  A&ioo  by  two  executors,  where 
the  probate  was  only  by  one,  held 
well  3 

44.  in  debt  againft  him,  plea  that 
he  is  administrator,  aod  not  execu- 
tor, is  not  in  bar  but  only  in 
abatement  296 

4$.  In  cafe  againft  him,  and/A**  ad- 
min, pleaded,  the  plaintiff  muft 
prove  his  debt,  or  (hall  recover  but 
1  d.  damages*  though  there  be 
aifets  ibid. 

46.  To  a  fei.  fa*  on  a  judgment 
againft  the  teftator,  plene  admin. 
not  (hewing  how,  is  ill,  on  fpecial 
demurrer  ibid* 

47.  To  debt  on  bond  he  pleads  fix 
judgments ;  this  confeJTes  afTets  for 
above  Are.  And  if  the  replication 
takes  ifliie  upon  the  runs  ultra  fo 
much,  it  is  ill  312 

48.  For  bis  pleading  of  judgments  is 
a  conceffion  of  aflets  to  fatisfy  them, 
and  the  riont  ultra,  &c.  is  not  ma- 
terial ibid. 

49.  An  executor  in  pleading  judg- 


ments with  penalties  (hould  (hew 
how  much  is  really  due  thereon 
Page  311 
An   oxecutor  Jbonld  plead  debts 
truly,  but  it  is  not  fraudulent  to  ecu. 
fefs  judgments  exceeding  the  debts* 
if  tie  debts  exceed  the  affets,  n.   3 12 
jo.  Where  an  executor  or  admini- 
strator is  charged  as  affigoee,  the 
j  udgmen  t  is  de  bonis  preprJis     309 

5 1 .  But  where  one  is  caarged  as  exe- 
cutor, the  judgment  (hall  be  de 
bonis  tefateris,  though  he  might 
have  been  charged  as  aflignee  316 

52.  If  one  executor  appears  on  the 
capias,  and  the  other  makes  de- 
fault, judgment  (hall  be  againft 
both,  de  bents  tefi.  3 12 

53.  Aod  if  error  be  brought,  both 
muft  join  ibid. 

54.  If  the  hufband  of  a  feme  execu- 
trix convert  goods  or  mooey,  they 
become  his,  and  it  is  a  devaftavit 

306 

55.  A  devafiavit  may  be  returned  by 
the  (heriff  on  a  fi.fa.  without  a 
/•/./•.inquiry     ^  310 

56.  Judgment  againft  executor  by 
confeffion  or  default,  is  an  admif. 
fion  of  aflets,  and  he  is  cAopped  to 
fay  the  contrary  on  a  devafavit 
returned  :  and  (o  is  a  jury       ibid. 

An  executor  net  pleading  plens 
adminiftravit  admits  mjjets,  n.  ibid. 

Upon  plene  ad  mint  art  vit  the  ex- 
ecutor is  only  liable  to  tbe  amount  of 
the  affets proved,  id.  ibid. 

/*  tbefpiritual  court,  an  executor 
after  centefiing  h  plea  a  claim  for 
dilapidations,  dijebarged  upon  paying 
tbe  affets  in  bis  bands,  id.         ibid. 

57.  A  devaftavit  lies  for  the  executor 
of  an  executor  of  him  to  whom 
the  wrong  was  done,  though  not 
againft  the  executor  of  him  that 
did  it  314 

58.  To  ufcirefa.  upon  an  interlocu- 
tory Judgment  againft  an  executor, 
the  defendant  cannot  plead  a  judg- 
ment in  bar  42»3,5 

59.  In  aj/umpfit  by  executor  for  the 
teftator's  money  received  to  the 
plaintiff's  ufe,  the  ejeecntor  (hall 
not  pay  cofts  on  nonfuit  3 1 4 

Where  executors  do  or  do  net  paw 
eofit  in  dif continuing,  n.  ibid. 

Tbe, 
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Tbey  pay  cojls  on  non  pros,  but 
not  on  non-fuit%  or  judgment  in  the 
nature  thereof,  a.  Page  314 

6a  Where  executors  may  have  a/- 
fumpfit  for  money  to  the  teftator 
vide  A8i$n  on  the  Cafe  in  Affumpfit 

28 

6k  Where  afiion  is  brought  within 

fix  years,  and  the   plaintiff  diet 

before  judgment  and  after  the  fix 

years,  the  executor  may  purfoe  it 

425 
See  alfo  Adminift  rotors,    Afjets,  De- 
vifes,  Legacies,  and  Wilis. 

Executive* 

l.  Execution  on  nft.fa.  in  the  life 
of  the  teftator  gives  a  right  to  exe- 
cutor 1 2 

%.  Where  it  is  ueceffary  to  return  a 
JE.fa.,  and  where  not,  vide    318 

3.  Two  f.fa.'s  delivered  the  fame 
day  to  the  (heriff,  who  executes  the 
left  firft,  the  execution  is  good,  but 
the  (heriff  is  liable  to  the  plaintiff 
in  the  firft  320 

The  law  will  allow  tbi  f radio* 
of  a  day,  &c.  where  it  is  ueceffary 
to  diftinguijb,  n.  ibid. 

4.  Judgment  in  trefpafs  again  ft  four, 
who  bring  error,  and  one  dies  ;  the 
plaintiff  cannot  fue  execution  fans 
fuggefting  the  death  upon  record, 
but  he  need  not  fue  n/d.fa.    319 

5.  Where  upon  death  of  the  party 
a  fci.fa.  u  neceffary  or  not    319, 

320 

6.  Note;  Afi.  fa*  abates  not  by  the 
plaintiff's  death  322 

7.  Where  execution  is  flayed  by  in- 
junction till  after  the  year,  plaintiff 
may  fue  tfi.fa.  ibid. 

The  decijion  was,  that  there  muft 
he  a  fci.  fa.  but  tbe  contrary  bos 
been  ruled,  n.  ibid. 

8.  A  defendant  taken  on  a  cap,  utlag. 
after  j  udgment  ifter  the  year,  is  in 
execution  at  the  party's  fuit,  fans 
prayer  319 

9.  On  a  judgment  of  B.R.  in  Ire- 
land affirmed  here,  cods  mull  be 
levied  by  writ  out  of  B.  R.  there 

to.  What  is  a  diftorbance  of  execu- 


tion on  an  bob.  fat.  faffiflsaonm 
tag*  321 

11.  Writ  of  erroriaa/a/*y£4u/  to 
execution  (not  begun  to  be  exe- 
cuted) at  foon  ae  allowed,  and 
without  notice  ibid. 

Note  relative  te  Jiaying  execution 
finding  error,  i<L  Vide  5  T.  R. 
669,  714. 

12*  The  (heriff  that  begun  the  execu- 
tion fhall  end  it,  though  bia  office 
expires  3*3 

13  And  a  fciaare  of  goods  by  the 
Iberiff  ia  execution,  devefta  the 
defendant's  propcrty,and  discharge* 
his  perfon  ibid. 

14.  <£.  The  bifhop's  power  to  com- 
pel a  (eaueibatioo,  on  a  refer*  of 
cleruui  teneficUtns,  &#•     320,  321 

15.  To  what  executions  the  ftatate  of 
z$EL  e.  4.  extaada*  aad  what  aat» 
vide  bit  321 

16.  Note ;  Execution  may  go  oa>  af- 
firmance 00  coari&iona,  either  by 
levari  feu9  fe.  fak  Off  em.Jtu  369. 
Fide  379 

See  alfo  Judgment*. 

Expofitien  of  Words  an  J  Sentence*. 

1.  Where  worda  are  capable-  of  diJL 
ficrentexpofitkme,  that  tenfe  Aall 
be  taken  which  fupports  tbe  decla- 
ration, deed  or  agreement,  and  net 
that  which  defeats  it     .    324,  32$ 

2.  Where  worda  that  ave  aoofcnfc* 
or  contradictory  to  otaert,  iuttl  be 
rejecled  or  not  69,  3*5 

3.  Seethe  word*  pro  def of  under  exit** 
explained  622 

4.  For  expositions  of  word*  in  willa 
and  in  ftatutes,  vide  Devifet  and 
vide  Statutes. 

5.  See  alfo  the  particular  expofidoa 
of  thefe  words,  vix. 


Jffideo 

3*3 

Averim 

*49 

Confutvit 

459 

Convenient  time 

*ll 

Cottage 

169 

De,  ox,  and  in 

474,  tfc. 

EJedus,  vide  Teaor. 

6£ 

Or  Executors 

ExterjSvt 

681 

Fehnia 

T  ft  E      T  A  B  L  E. 


Felonice  Page  68 1 

Feudal  barony  252 

Furling**  bida,  l?c.                254 

Granted  225 

Hereditament  349 

Hotchpot  426 

Hypothecation  34, 3; 

Indorfawt  375, 376 

Innuendo  5 1 3 

////»  239 

Jnxta  tenor  em  324,  417,  660 

M^y  for  (hall  609 

Parti ceps  criminis  22 

Peculiars  41 
4W  pedalis,  and  /*»/  pedtftris 

359 
Prifage  617 

Quart,  and  f  W  out  636 

Salvage  254 

7/avr  and  effefius  324,  417,  660 

Vadium  552 

tfA/jYtf  681 

/7/Z*  501 

Seealfo  Trefpafs  and  Variance. 

Extent,  vide  Recognizance. 

Extinguijbment  • 

1.  Bond  to  pay  money  after  marriage 
between  the  obligor  and  the  obli- 

fce,  the  intermarriage  only  fufpends 
ut  not  extinguishes  the  debt    325 
and  note 

2.  So  a  feme  executrix  of  an  obligee 
marries  the  obligor,  it  is  no  extin- 
guishment 326 

3.  Hufband  may  releafe  a  duty  which 
by  poffibility  may  accrue  to  the 
wife  during  the  coverture,  oihtr- 
wife  not  ibid. 

4.  Admimftrator  may  retain  a  bond 
debt  again  ft  rent,  but  he  canm  t 
plead  a  bond  to  another  ibid. 

See  affo  Adminifiratort  and  Executors. 

Extortion,  vide  U/urj. 


2.  Qz  Whether  the  clerk  of  the  mar- 
ket can  diilrain  ex  cjjicio  for  ufing 
unlawful  mea  fares  Page  327 

3.  Pe"  Holt,  He  cannot  have  a  power 
to  eftreat  fines  aod  amerciaments 
otherwife  than  as  a  fraochife  ibid* 

4.  And  it  is  more  reafonable  he 
(hould  bring  the  ftandard  thither, 
than  that  people  (hould  follow  hint 
out  of  the  market  ibid. 

5.  See  an  indictment  frr  fpeaking 
words  to  the  prejudice  of  a  public 
market,  quafhed  370 

Falfe  Lath* 

1.  Falfc  Latin,  i.  e.  quidem  for  qui- 
done,  abates  not  an  appeal        328 

2.  And  ajjident  damna  for  affiduut 
held  well  in  a  verdict  ibid. 

3.  Two  negatives  in  grants  may  be 
taken  as  a  negative,  contra  in 
pleadings  becaufe  in  Latin       ibid. 

And  fee  IndiBment  and  Obligation* 


Fairs,  Markets,  And  Tolls. 

1.  T  N  trefpafs  the  defendant  jafli- 

fied  as  clerk  of  the  market  for  a 

diftrefs  for  not  ufing  fcalcd  m*a- 

fiires  327 

Vol.  II. 


F oiler  of  Record. 

1.  Upon  outer  08 ion  pendant  pleaded, 
a  difconti nuance  after  nultielre- 
cord  replied  will  not  avoid  it     329 

2.  Aliter  of  a  reverfal  by  error;  for 
there  if  nul  tiel  record  be  pleaded, 
and  before  the  day  to  bring  in  the 
record  the  judgment  is  reverfed,  ic 
avoids  the  record  ab  initio,  and  is 
a  deficit  de  recordo  ibid, 

3.  See  where  variance  in  the  record 
declared  on,  and  that  produced, 
makes  a  failure  ibid. 

See  alfo  Reserd. 

Fees. 

1.  A  quantum  meruit  lies  for  fees  for 
lerving  as  a  commiffioner  on  a 
commiflion    to    examine   witnefTes 

320 

2.  If  the  ft; eriff  executes  a  writ,  he 
fhali  have  his  fees  though  the  writ 
be  erroneous,  fcf*.  332 

3.  Debt  lies  for  ftcs  for  executing  an 
elegit 9  as  well  as  an  extent  33  \ 

4.  A ud  upon  a  capias  adjatisfac.  V>e 
fhcrifF  (hill  have  his  fees  for  the 
whole  cebt.     (i£*«*r#  of  elegit*.) 

3M 
Kk  5.  But 
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5.  But  die  ftatote  29  EL  e.  4.  for 
fheriffs  feet,  docs  not  extend  to 
executions  on  (Ututes,  recognizan- 
ces, cifr.  becaufe  the  judgment  is 
not  in  1 nviium  Page  332 

6.  Nor  does  it  extend  to  executions 
oat  of  inferior  courts  331 

7.  Under- fhcriff  cannot  refofe  to  ex- 
ecute procefs  till  be  has  his  fee,  if 
he  does  he  may  be  indi&ed  for  ex- 
tortion 33°» S31 

8.  No  rirfe  to  be  for  referring  an  at- 
torney's bill  delivered  for  fees, 
except  an  action  be  pending  there- 
on 332 

.9.  If  an  office  be   a  freehold,  the 

denial  of  juft  fees  is  a  diffeifin  333 

10.  Saits  for  fees  in  the  ecdeGa.tical 

court  are  to  be  prohibited    150  £sf 

(is  333 

I!.  The  rcgiftcr  of  a  fpirittul  coart 

cannot  foe  there  for  his  fees      533 

12.  And  a  prohibition  to  a  fuit  there 
for  fees  for  fwearing  churchwardens 

33° 

13.  No  fees  due  for  chriftenings  or 

burials  uulef*  by  cuflom  ;  and  then 
the  re/fon  claiming  mod  do  the 
du7  33**  334 

Felony. 

1.  If  fcveral  make  a  riot,  and  a 
man  is  killed,  they  are  all  princi- 
pals in  the  murder  334,  3;$ 

2.  How  murder  has  relation  to  the 
ilroke  614 

See   alfo    jfp peals,   Indiclments,  and 
Principal. 

Fences,  Inclc/ures. 

1.  Action  lies  for  fufferinjj  a  fence  to 
be  out  of  repair,  per  quod  the  de- 
fendants cattle  entered  the  plain- 
tiff's clofe,  fcf.\  33- 

2.  And  in  that  caff  either  trefpafs  or 
rafe  lies,  at  election.  See  the  res- 
fon  of  either  ib;d. 

3.  Where  a  charge  again  ft  common 
right  is  laid  on  the  owner  of  the 
foil,  the  plaintiff  muft  make  a  ti- 
tle, and  a  prefcription  is  fufficient 

ibid. 

4.  But  where  the  charge  is  on  the 
defendant  of  common  right,   the 

6 


plaintiff  need  not  prefcribe  in  hfs* 
declaration  Page  %t 

5.  A  prefcription  laid  in  tenentes  W 

occupa  tores  is  well  33c* 

Feoffments,  vide  Fines,  Recoveries,  fe. 

Ferries,  ride  page  12. 

Fieri  Facias,  vide  Execution** 

Fines  and  Amerciaments* 

1.  Atnfrciamentr/rf/ojft  elawmre  at 
common  law  were  affeered  by  jury 
on  a  warrant  to  the  coroners       14 

2.  Amerciaments  may  be  general 
aucdfit  in  mi/ericordia,  and  after* 
wards  afreered  to  a  certain  turn  56 

3.  Defendant  may  be  amerced  twice 
in  the  fame  a&ion  where  there 
are  two  final  independent  judg- 
ments 54 

4.  In  trefpafe,  &e.  ro  judgment  is 
entered  pro  fine  in  B.  R.  fince  the 
ftit.  5, 6  ft'.  3.  ah  term  C.  B.  ibid. 

5*  Judgment  for  a  fine  may  be  given 
in  the  defendant's  abfence  upon 
any  perfon's  undertaking  to  pay  it 

6.  On  confeftiftg  an  iodi&ment  aad 
fnbmitiing  to  a  fine,  affidavits  may 
be  read  to  prove  the  defendant  af- 
fauheJ  the  plaintiff;  contra  after 
conviction  cc, 

7.  Proftcuror  cannot  move  to  aggra- 
vate the  line  after  his  accepting  of 
cofts  ibid. 

8.  1  flues  are  never  eft  rested  by  fpe- 
ciai  rule  uniefs  in  extraordinary 
cafes  ibid. 

9.  Of  discharging  efrxeats  upon  mo- 
tion in  the  Exchequer,  fee    54,  55 

ig.  The  courfe  on  return  of  a  refcoe 
is  to  fct  four  nobles  tine  on  each 
offender  c36 

11.  One  outlawed  for  a  naifdemeaoor 
cannot  thereon  be  fined  for  the 
fact  404 

12.  A  fine  on  a  nnifance  pardoned  by 
a  general  pardon,  bat  the  abate- 
ment not  excufed  458. 

13.  The  caufe  for  which  a  fine  is  let 
is  never  reverfable  397 

See  alio  Entry  Forcible,    In Ji gaunt t, 
Sec. 

Fina 
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Fines  and  Feoffments. 

1 .  Why  a  fine  is  called  a  feoffment  of 
record,  fee  Page  340 

A  fine  has  only  the  effecl  of  a  feoff- 
ment when  levied  by  a  tenant  of  the 
freehold,  n.  ibid. 

2.  A  fine  with  grant  and  render  it 
tantamount  to  a  feoffment  and  re- 
feotfoient,  and  the  render  creates  a 
new  eflate  337 

In  what  cafes  a  new  eflate  is  or  is 
not  created  by  fine,  recovery,  Sec.  n. 
(a)  By  miftake  inferted  338 

3.  A  fine  fur  conuxa.  &c.  come  ceo9 
He.  implies  a  fee- dm  pie,  but  that 
may  be  qualified  to  a  particular 
eflate  ^  340 

4.  A  tenant  in  tail  with  a  remainder 
10  fee  mikes  a  leafe,  and  dies  be- 
fore commencement,  and  the  iffue 
levies  a  fine.  The  leafe  is  good 
againft  the conuzee  338 

Fine  by  tenant  in  tail  with  rtver* 
fion  in  fee  %  lets  in  all  incumbrances  on 
the  fee,  n.  ibid. 

5.  Yet  held  that  the  eflate  tail  was 
extinct  by  the  fine.  See  the  rea- 
foot  ibid. 

6.  A  fine  may  be  levied  in  any  real 
action,  as  a  writ  of  right,  i3c.t  but 
not  in  perfonal  340 

7.  And  the  writ  of  covenant,  on 
which  a  fine  is  levied,  is  a  real  ac- 
tion ibid. 

8«  A  fine  of  lands  in  ancient  demefne 
works  a  jdifcondnuance,  but  no  bar 

Hid. 

9.  A  fine  is  of  that  term  the  concord 
was  made,  and  the  writ  of  cove- 
nant returnable  341 

10.  Error  coram  mohis  lies  in  B.  R., 
on  an  affirmance  there  of  a  fine  le- 
vied in  C.  B.  337 

1 1  •  Yet  a  writ  of  error  in  B.  R.  to  re- 
verfe  a  fine  in  C.B.  remove*  the 
tranfeript  only  341 

12.  On  error  to  reverfe  a  fine,  nfci. 
fa.  mull  go  againft  the  tertenants 
339.  598 
See  alfo  Recoveries  and  U/'es,  &c. 

Forcible  Entry,  vide  Entry  Forcible. 

Forcgn   Attachment,    vide    Evidence, 
N°  20,  21.  and  p.  273. 


Forfeiture. 

i.  Non-attendance  is  good  caufe  of 
forfeiture  of  the  o/fice  of  recorder 

^"£'455 

2.  A61  of  the  deputy  may  forleit  the 

office  of  the  principal  19 

Forgery. 

1.  The  flat.  5  EL  c.  14.  mention! 
falfe  deeds  as  well  as  writings,  and 
therefore  fcriptum  orfa&um,  &c.  is 
well  34s 

2.  In  indictment  for  forging  a  deed 
with  the  mark  of  J.  S.t  che  mark 
itfelf  need  not  be  let  forth       ibid. 

2.  Fabricavit  feu  fabricari  caufavif, 

is  ill  in  an  indictment  of  forgery 

342,  371 

4.  No  forgery  can  be  where  none  can. 
be  prejudiced  by  it  but  the  perfoa 
doing  it  375 

See  alfo  IndiSments. 

F ranch  if es  and  Liberties. 

i.  Where  there  is  a  franchife  of  a 
prifon  there  mud  be  a  gaol- deli- 
very 343 

2.  What  franchifes  were  granted  to 
the  univerfity  of  Oxford  by  char- 
ter 14  H.  8.  ibid. 

3.  A  franchife  cannot  be  allowed 
upon  motion,  unlefs  it  has  been, 
formerly  pleaded,  and  u  upon  re* 


cord 


450 


See  alfo  By-Laws,  Courts  Inferior. 

G. 

Gaming,        _    

*' A  Wa2er  concerning   the  right 

manner  of  playing  not  within 

the  ftatute  againft  gaming  3  44> 

What  wages  are  or  arc  not  lawful, 

"•  .  M  ibid. 

2.  The  winner  lhall  not  recover  on  a 

bill  againft  the  acceptor  for  money 

won  at  play;  aliter  againft  the  in- 

dorfee  iM% 

Securities  for  money  won  at  play, 

orient  to  play  with,  void;  but  ccn- 

K  k   2  trade 
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transfer  the  loan  of  money  to  ploy 
with,  good,  n.  Page  344 

3.  A.  may  lose  160  /.  to  one,  and 
100/.  to  anothvr  upon  tick,  becaofe 
feveral  con  trad*  ;  aliter  if  a  joint 
contract  34$ 

4.  So  if  he  lofe  200/.  id  read/  money, 
and  afterward  100 /•  more  for 
which  he  give*  his  note,  the  note 
is  good  ibid. 

5.  So  in  ajfumpfit  for  40  L  a  plea  that 
it  was  won  at  play,  and  that  at  the 
fame  fitting  be  loft  66/.  to  another, 
is  ill  ibid. 

It  is  one  fating  qjoben  the  company 
never  parts,  n.  ibid. 

6.  For  when  166/.  it  loll  to  feveral 
perfons,  it  is  not  within  the  ftatute, 
onlefs  they  join  in  the  (lakes,  or 
there  be  fraud  545 

Gad. 

1.  Where  there  is  a  franchife  to  have 
a  prifon,  a  gaol-delivery  is  incident 

343 

2.  If   a   prifoncr   be    at    large   or 
-  oat  of  the  gaol  he  may  be  arrefled 

3.  See  the  courfe  of  charging  a 
prifoncr   when    in   actual  coliociy 

ibid. 

4.  How  the  flature  for  difcharge  of 
poor  prifoners  is  to   be    pleaded 

5*1 
See  alfo  Arrefis,  Bail,   and  Habeas 
Corpus. 

Grants, 

i.  LeflVe  for  years  grants  the  land 
habendum  for  the  refidue  after  h:s 
death,  the  term  vefta  prefently, 
and  the  habendum  is  void  346,  347 

2.  A  termor  grants  or  deviies  gene- 
rally. The  grantee  is  tenant  at 
will,  but  the  devifee  has  the  term 

ibid. 

3.  See  the  expofition  of  the  word 
granted  in  a  will  325 

See  alfo  Fines,  &c.  and  Joiutenants 
and  Patents. 

Grants  of  tbe  King,  vide  King  and 
Patents 


H. 


Habeas  Corpus. 

i.  A  Commitment  for    trea(bn    In 
aiding  tbe  efcape  of  A.  com- 
mitted for  treafon,  ought  to  fpecify 
the  treafon  for  which  A.  was  com* 
m  it  ted  Page  27s,  747 

2.  See  a  habeas  corpus  for  one  in  cof- 
tody  at  tbe  king's  fuit,  and  tamed 
over  becaofe  tbe  action  was  prece- 
dent to  the  king's  extent  353 

3.  Bot  one  committed  for  a  crimioal 
matter  was  on  the  like  habeas  cor- 
pus remanded  354 

4.  One  committed  to  the  marfhal  by 
warrant  of  the  Chief  Juftice  of 
B.  R.  opght  to  be  brought  op  by 
habeas  corpus,  and  not  by  rale  349 

5.  A  commitment  by  commiffioners 
of  bankrupts  till  the  defendant  con- 
form to  their  authority,  is  ill     348 

6.  And  fo  is  their  commitment  till 
be  (hall  be  difcharged  by  daecoorfe 
of  law.  For  the  ftatote  fays,  till 
he  fobmit  to  be  examined  by  the 
commiffioners  351 

7.  So  a  commitment  on  35  EL  c.  z,9 
till  be  mould  be  delivered  by  doe 
courfe  of  law,  is  ill  ibid. 

S.  See  a  commitment  for  a  fine  upon 
a  conviction  of  forcible  detainer 

9.  One  committed  by  the  Admiralty 
in  execution  is  not  removable  into 
B.  R.  to  anfwer  an  action  there  35 1 

10.  And  one  brought  into  B.  R.  (hall 
not  be  brought  into  any  other  court 
till  he  has  anfwered  there  350 

if.  If  a  commitment  in  execution  by 
a  court  of  oyer  and  terminer  be 
wrong  in  form  only,  tbe  defendant 
cannot  be  difcharged  cm  habeas 
corpus,  but  is  put  to  his  writ  of 
error  348 

12.  Note;  All  commitments  in  exe- 
cution by  courts  of  oyer  and  terms* 
ner  ought  to  be  to  the  fheriff  or  bis 
gaoler,  and  the  word  committitur 
to  be  therein  ibid. 

13.  Where  the  commitment  is  by 
warrant,  the  officers  muft  return 
the  warrant  349 

14.  Alitor 
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14.  <//W  .of  commitment*  by  1  court 
id  a  proper  officer  in  execution 

Page  349 

15.  Habeas  corpus  quafhed,  becaufe 
directed  to  the  iheriff  or  gaoler  in 
the  disjunctive  350 

1 6.  An  alias  habeas  corpus  granted 
upon  infufficient  return  of  the  for- 
mer ibid. 

17.  A  babtas  corpus  lies  not  to  the 
county  palatine  of  Cbeficr         354 

18.  A  battas  corpus  afcer  interlocu- 
tory judgment,  then  the  defendant 
died,  and  a  procedendo  awarded  352 

19.  A  procedendo  may  be  awarded  af- 
ter filing  the  return  of  a  habeas  cor- 
pus ibid, 

20*  For  the  record  itfelf  is  never  re- 
moved by  babtas  corpus,  as  it  is  by 
a  certiorari  352 

21*  Therefore  on  removal  by  habeas 
corpus  the  plaintiff  here  muft  begin 
de  novo,  and  declare  again  ft  the 
defendant  as  in  cuftod.  mar.      ibid, 

tl.  The  habeas  corpus  fufpends  the 
power  of  the  court  below,  and, 
while  pending,  proceedings  there 
are  coram  nonjudice  ibid. 

33.  On  commitments  by  Houfe  of 
Commons  no  court  can  deliver 
on  a  habeas  corpus,  per  3  contra  Hole 

5°3 
Seealfo  Certiorari,  and/.  8. 

Heir. 

t .  He  cannot  plead  a  term  for  years 
raifed  by  his  a  nee  ft  or,  in  delay  of 
execution ;  but  fhould  coofefs  afTets 

35+ 

j.  And  if  he  fo  pleads,  a  general 

judgment  (ball  be  given   for   his 

falfeples  35$ 

3.  Where  a  defendant  is  fued  as  heir, 
the  declaration  need  not  (hew  how 
he  is  heir  ibid. 

4.  What  words  give  an  ellate  for  life 
or  in  fee,  without  the  word  heirs*.* 

See  alfo  D  if  cent  and  Executors. 

Heriot. 

1.  Heriot-cuftqm  or  heriot-fervice 
may  be  feifed  any  where,  but  not 
diflrained  for  out  of  the  manor  356 


2.  Where  a  heriot  is  due  upon  death 
of  the  copyholder  it  cannot  be  al- 
tered by  any  ad  of  his     Page  189 

Highways*  Rivers,  Bridges. 

1.  J u dices  cannot  appoint  fix  days  to 
work  in  highways,  between  fuch  a 
day  and  fuch  a  day  in  general,  but 
muft  particularly  exprtfs  what  days 

357 

2.  See  theconftruftion  of  2  W.  H  M. 
flat.  t.  r.  6.  Jed.  7.  for  repairing 

the  pavement  of  ftreets  356 

3.  Inhabitants  repairing  before  their 
own  doors  not  excufcd  from  fca- 
vengers  rates  ibid. 

4.  Where  inhabitants  fubmit  to  a  fine-, 
they  muft  alfo  repair  the  way  be- 
fore difch  arged  358 

5.  Indictment  for  fufrering  a  houfe 
on  the  highway  to  be  likely  to  fall, 
lies  againft  tenant  at  will  357 

6.  The  fubjeft  has  a  right  to  fiih  in 
all  navigable  rivers ;  and  ^  iffola 
prfcaria  may  be  therein    ibid,  vide 

637 
The  right  is  prima  fade  common, 

hut  may  he  confined  by  p refcript ion,  n. 

357 

7.  The  county  is  liable  to  repair  a 

public    bridge,    unlefs    they    can 
charge  a  particular  perfon         359 

8.  A  manor  held  by  fervice  of  repair- 
ing a  bridge,  a  tenant  of  any  part 
is  liable  to  the  whole  charge      358 

9.  And  the  charge  continues  thoojjK 
the  manor  come  to  the  crown  ibid* 

10.  Indiclmenc  for  not  repairing  a 
foot -bridge  (pons  pedalis)  is  ill,  it 
would  bepedtfiris  359 

1 1 .  Indictment  or  information  lies  for 
not  keeping  up  a  ferry,  vide        12 

Homing  Replegiando,  vide  Replevin. 

Houfes  and  Buildings. 

1.  In  what  cafes  one  man  may  com- 
pel another  to  repair  nib  own  houfe, 
vide  %  2a,  36P 

2.  An  ind'clment  lies  againft  the 
tenant  for  fuffcring  a  houfe  near 
the  highway  to  be  likely  to  foil  357 

3.  Where  the  defendant's  privy  is  le- 
paraied  by  a  partition  wall  from 

Kk3  the 
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the  plain  tiff's  cellar,  the  defendant 
is  to  repair  che  wall     Page  it,  360 

4.  One  indided  and  fined  for  n at- 
taining a  gIafi-houfeatZ,tfj^r/A458 

5.  A  quod  permittat  lies  frofternere 
qu*dam  adificia        45  8.  t3  bit  459 

6.  Concerning  houfe*  and  buildings 
in  London,  vide  425 

//**//  ofCorreBion. 

.1.  Jaftices  of  peace  in  feffions  may  by 
39  El.  e.  4.  increafe  the  number  of 
workhoofe*  if  neceflary  362 

1.  Bat  it  muft  be  done  at  the  charge 
of  the  whole  coun ty  ibid. 

3.  Ar.d  the  feffions  cannot  delegate 
their  authority  to  particular  jutiicee 

363 

4.  The  flatute  39  El.  con  tinned  by 

3  Car.  I.  /4/dl 

See  alfo  Poor,  Sec. 
Hypothecation,  vide  Admiralty. 


I. 
£/**/,  vide  Lunatic* 

Jeofails. 

1.  INSUFFICIENT  return  of  a  *. 

vaflavit  aided  by  verdicl     363 

2.  Note;  After  verdict  it  may  be  in- 
tended no  damages  were  given  for 
natter  infer. fible  129,364 

3.  But  it  (hall  not  be  fo  intenced  for 
matter  fenfible  though  infufikient 
in  law  ibid. 

4.  In  ajjumpjit  after  verdict,  judg- 
ment aire  lie  d  becau.'e  nudim  pac- 
tum 364 

5.  Declaration  of  copyhold  lands 
without  faying  ad  velum  at.  doming 
held  well  after  verdicl,  bccAufc  al- 
leged to  be  parcel  of  the  manor  564 

6.  In  pleading  copyhold  it  is  futii- 
cient  to  fhew  the  grant  of  the  lord 

365 

7.  But  in  cuftomary  freeholds  the 
eflate  of  the  furrenderer  moil  be 
fhewn  ibid. 

%.  A  termor  for  )cars  cannot  declare 

on  a  quo  eft  at  t  363 

9.  A  verdict  will  not  aid  a  bad  title 


when  (hewn,  thovgh  it  seed  aoc  be 
(hewn  Page  365 

10.  Bat  it  will  aid  a  title  where  de- 
fectively fee  forth  ibid. 

Cafes  ami  authorities  illmjfratrve 
of  this  rule,  n.  ibid, 

11.  See  the  diverfity  between  coat* 
mon  belonging  to  the  eftate,  and 
to  the  land  170,366 

12.  An  information  on  a  penal  iatata 
by  a  common  informer  not  within 
the  flatute  of  jeofails  325 

13.  What  are  ftatu  res  of  amendments, 
and  what  of  jeofails  51 

See  alfo  Amendments,  Arreft  of  Judg- 
ment, and  Declarations. 

Imparlance:. 

1.  Clerks  of  B.  R.  ordered  to  mike 
up  pod- rolls,  and  not  to  enter  fpe- 
ctal  imparlances  in  lien  thereof  367 

2.  Imparlances  upon  informations' ia 
what  cafes  grantable  and  for  how 
long,  vide  bis  ibid. 

3.  No  imparlances  to  be  allowed  in 
affizea  without  good  caafe  (hewn 

83 

4.  What  may  not  be  pleaded  after  im- 
parlance, vide  Abatement,  OV.  and 

See  alfo  Pleas,  &c. 


Incident ,  Appendant,  and  Appurtenant. 

i.  Things  fee  up  by  leflee  for  years 
for  convenience  of  trade  are  re- 
movable during  the  term  368 

2.  And  are  like  wife  feizable  on  a  /. 
fa.  ibid. 

3.  But  fire-hearths,  chimney-pieces, 
t5e.  fet  up  by  a  termor  to  complete 
tbchoufe,  become  part  thereof,  and 
are  not  removable  ibid. 

Of  late  the  law  bos  been  more 
favourable  to  the  termor ,  Sec.  n.  ibid* 

Inchfures,  vide  Fences. 
IndiBments,  Informations,  Inqnifitionst 

ice. 

Where  there  maybe  an  indiBment, 
nofwithftanding  a  fummary  remedy, 
n.  4S 

I.  In- 
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1.  Indictment  for  a  riot  and  aflault, 
acquittal  of  the  riot  is  fo  of  the  af- 
fauit  ^£'593 

2.  Indictment  for  afTaulting  a  duke's 
eldeft  fon,  flyling  biro  by  his  fa- 
ther's fecond  title,  as  in  common 
parlance,  is  ill  45 1 

3.  See  feveral  indictments  quafhed 
for  falfe  Latin,  <viz,  prafentant.  for 
prafentat.  37°*  371 

4.  So  when  the  charge  is  in  the  dif- 
junctive,  as  for  making  or  caufing 
Co  be  made  342,  371 

This  is  not  material  in  an  order,  n. 

37" 

5.  And  the  charge  in  indictments, 
informations,  &c.  .'muft  be  ex- 
prefs,  not  argumentative,  bV.  375, 

631 

6.  As  indictment  for  indorfing  Ex- 
chequer bills,  as  if  received  for 
cuitoms,  judgment  arretted       375 

A  charge  of  forging  a  writing 
purporting  to  ie  a  wilt,  isfuficient, 
n.  ibid, 

7.  So  two  indictments  were  quafh- 
ed,  becaufe  the  charge  was  laid 
only  with  a  quod  cum,   or  recital 

37" 

8.  An  indictment  lies  for  not  receiv- 
ing, turning  off,  or  not  providing 
for  a  poor  apprentice  381 

9  But  indictment  lies  not  for  en- 
ticing an  apprentice  from  his  m af- 
ter 380 

10.  An  indictment  may  be  at  a  bo- 
rough -fcflaons  on  5  El.  for  exer- 
cifing  a  trade  oot  ferving  as  an  a  p. 

•    prentice  370 

11.  But  two  perfons cannot  be  joiiuiy 
indicted  thereon  for  exercificg  a 
trade,  &c.  382*  Contra  for  ex  tor* 
tion  ibid. 

I  a.  See  the  judges  opinion  in  the  cafe 
of  informations  on  the  faid  Jlat. 
5£//*,r.4.  373 

13.  Indictment  may  be  for  keeping 
a  bawdy-houfe,  but  not  for  being 
communis  lena  382.  Alfo  no  indict- 
ment lies  for  adult-ry  at  common 
law  552 

14.  Indictment  well  lies  again  ft  the 
hufband  and  jvife  for  keeping  a 
bawdy-houfe  384 

15.  /  cheat  is  not  indictable  onlcfs 
he  come  with  falfe  tokens         379 


Statute  againft  obtaining  money, 
&c.  by  falfe  pretences  t  n.     Page  379 

What  imp  options,  &c.  are  indict' 
able,  n.  ibid. 

16  A  conftableor  other  officer  is  in- 
dictable for  neglecting  a  duty  re* 
quired  by  common  law  or  ft  a  tote 

3go 

17.  An  indictment  is  only  I  ilia  be- 
fore the  finding,  and  after  finding 
it  is  indi 8 amentum  376 

18.  If  an  offence  fufficient  to  main- 
tain the  charge  be  well  la  d,  k  is 
fufficient,  though  other  facts  be  ill 
laid  385 

19.  As  <verbera*veruntt  *vulneraver.f 
t£e.  is  good  without  infultum  fecit, 
becaufe  battery  implies  an  aflault 

20.  Indictment  for  preaching  not  be- 
ing lice n fed,  quafhed,  becaufe  not 
faid  contra  for  mam  fiat  uti  370 

21 .  Indictments  for  any  heinous  of- 
fences, and  informations  filed  by 
the  attorney-general,  not  to  be 
quafhed  on  motion  272 

22.  Motion  for  an  information  of 
perjury  denied  :  For  per  Cur.,  yon 
may  indict  him  *  374 

23*  Where  two  indictments  are  for 
the  fame  fact,  proper  to  try  on  bo<h 
at  once  y8a 

24.  When  a  recognizance  for  trying 
an  indictment  o«  removal,  is  for- 
feited or  not  370 

25.  No  motion  to  quafh  indictment 
removed,  by  certiorari  after  the  re- 
cognizance forfeited  380 

26.  Whrre  the  defendant  (hall  pive    s# 
fecurity  to  try  it,  on  a  removal  by 
the  pro  fee  u  tor  652 

27.  An  indictment  tried  in  Z?.  R.  is 
entered  on  the  pica-roil,  but  if  at 
the  Old  Bailey  it  is  put  in  a  bag, 
&c.  37 1 

28.  Indictment  for  breaking  the 
chamber  of  S.  in  the  houfe  of 
James,  evidence  it  was  the  bouft 
offamefou,  ill  385 

29.  Where  a  matterconcerns  the  pub- 
lic government,  and  no  particular 
perioo  entitled  to  an  action,  an  in- 
formation will  lie  374 

30.  An  information  may  be  for  fane 
return  of  a  mandamus,  not  for  per- 
jury ibid. 

K  k  4  Hon 
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Ko'.e    con.tr  King    inftrmitions 

P*g*  374 

31.  No  procefs  can  iflue  on  informa- 
tions before  a  recognizance  given 
by  the  informer  376 

32.  Information  or  popular  action  on 
penai  llatutes  made  before  2 1  JacA. 
c.  4.  cannot  be  brought  into  B.  R. 
unlcfs  for  fells  done  in  the  county 
where  the  court  (its  372 

33.  Alfo  debt  lies  not  in  S.  R.  on 
any  penal  ftttute  made  before 
21  Jac.x  .;  focus  of  penal  alls  made 
ilnce  373 

Tbe  jurifdiclion  of  the  fuferior 
courts  is  only  excluded  where  the 
inferior  bad  concurrent  jurifdiQion 
both  as  to  the  fubjcQ  matter  and 
manner  of proceeding,  n.  ibid. 

Aftatute  made  and  expired  before 
21  Jac,  and confirmed  after  as  from 
itsfirftenaBaunt,  is  aftatute  of  that 
time,  id.  ibid* 

34>  One  outlawed  by  procefs  in  in- 
formation, if  he  comes  in  and  re- 
▼erfes  the  outlawry,  muft  plead  in- 
floater  to  the  in  formation  371 

35.  See  an  information,  quo  warranto 
they  admit  perfons  not  inhabitants 
to  be  freemen  374 

36.  And  note  the  different  judgments 
on  writs  of  quo  warranto  and  in- 
formations ihif. 

37.  A  coroner's  inquifition  qua  (bed 

*  becaufe  the  wound  not  fet  forth,  - 
nor  that  the  party  died  of  it      377 

38.  A  coroner  may  caufe  the  body 
-    to  be  taken  up  foon  after  burial, 

but  not  after  a  long  time  ibid. 

See  more  of  In  qui fit ions  and  In- 
formations in  Office  for  the  K:ng> 
Perjury ,    Riots,  Sec.   and  /.  12, 

39.  For  deer-dealing,  if  information 
be  in  doe  time,  the  convidion  may 
be  at  any  time  afterwards  383 

40.  And  in  fummary  convictions  ap- 
pearance aids   want  of   fummons 

ibid. 

41.  Alio  foch  convictions  are  to  be 
taken  Atjctly  again  It  the  offender 

378 

42.  Therefore  need  not  be  laid  contra 
pacem,  and  juxta  for  mam  ft  at  utt  is 
Jutficitnt  ibid,  y  J03 


43.  Alfo  co'nftderatum  quod  etnviffni 
eft  is  enough,  without  forisfaciet 

^'378.3** 
Wbere   fbtft    is    #   difiretiouary 
diftri button,  tbere  muft  be  a  particu- 
lar adjudication,  n.  ibid. 

44.  And  that  bet  wren  fuch  a  day 
-and  fuch  a  day  he  killed  three 
deer  is  well  378 

45.  And  that  oath  was  made  deveri- 
tate  pramiforum,  is  enough       369 

The  evidence  muft  be  fet  out,  n. 
ibid. 

46.  How  execution  fhall  go  on  af- 
firmance of  convictions,  vide  369, 

375 

47.  And  the  executor  of  the  owner 
may  fue  execution  379 

48.  ^  If  con  virion  of  deer-fttahn^ 
be  pardoned  by  ad  of  general  par* 
don  383 

49.  On  3  li 4  W.  &M.  e.  5.  a  feller 
'of  deer- (kins  may    be    convicted 

ibid,  and  fee  C42 
5Q.  Of  averments  in  indictments  on 

See  alfo  Adieus  Popular,  Convidions, 
Forgery*  Nuifamce,  Perjury,  Sta- 
tutes, Ufury,  Words  iudiSablt,  &c. 


Infants. 

An  infant  may  buy  necefTarier, 
bpt  cannot  borrow  money  to  buy 
neceflaries  279,  286,  387 

A  per/on  lending  an  infant  money 

to  pay  for  necejfaries  in  equity  ft ands 

in  the  place  of  tbe  ptrf en  f up  plying 

tty  nccejfaries,  n.  279 

Alfo  a  bond  given  by  an  infant  or 

ideot  for  any  purpofe  is  void     675 

In    indebitatus  affumpju,   infancy 

may  be  given  in  evidence  on  men 

qjfumpfu  279 

.  Coftom  of  a  manor,  that  if  the 

furrenderee  appears  not  on  three 

proclamations,   be  forfeit!,   binds 

not  an  infant  386 

By  ftatute  9  G.  I.  c.  29.  f.  $. 
infants  and  femes  covert  do  not 
forfeit  copybolds  by  negleB  or  refu* 
jal  to  be  admitted,  or  pay  any  ftno, 
n.  ibid. 

.  See  divers  cafes  cited  of  recoveries 
fuffered  by  infanta  on  privy  (eals, 
foul  dilailowed  567 

6.  la 
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6.  Tn  appeal,  fefr.  the  writ  antf  fuit 
of  ao  infant  is  fubje&  to  the  direc- 
tion of  the  prochein  amy,  not  of  the 
infant  himfelf  Page  1.76,  177 

And  fee  page  95. 

Inns  and  Innkeepers. 

%.  One  takes  lodgers  to  lodge,  diet, 
and  lets  liable*  for  their  horfes, 
not  an  innkeeper  within  4  IS  5 
W.  b"  At*  c.  13.  for  quartering  fol- 
diers  387 

2.  Note;  A  lodger  is  upon  exprels 
con  trad,  a  gueft  not;  if  a  gueft 
Heal  it  is  felony,  if  a  lodger,  not 

388 

3.  One  by  leaving  his  horfe  in  an  inn 
becomes  a  gueft  $  feens  of  a  dead 
thing  ibid. 

A  perfon  requefting  tp  leave  goods 
at  an  inn  is  refufed,  but  vubilft  be  is 
drinking  there  they  are  flolen,  the 
innkeeper  liable,  n.  ibid. 

4.  An  innkeeper  (though  part -owner 
of  a  flap)  held  not  within  the  fta- 
tutes  of  bankrupts  109 

See  ilfoAUboufes,  aad  p.  18,  13  c. 

Innuendo,  vide  Expofition  of  Words. 

Jnqujfition,  vide  Judi&ments,  Sec. 

InroUmtnt. 

%i  A  deed  may  be  in  rolled  without 
the  examination  of  the  party,  up- 
on proof  by  witnefles  of  its  delive- 
ry 389 

p.  The  party  died  befpre  acknow- 
ledgment, yet  the  deed  was  inrol led 

ibid. 

3.  And  where  two  are  parties,  ac- 
knowledgment by  one  binds  the 
other  ibid. 

4.  A  rule  that  all  deeds  be  acknow- 
ledged on  the  plea- fide  and  in 
open  eourt  ibid. 

Injiitution  and  InfuSion,  vide  fHJbopf 
and  Prefentation. 

Jointenantt  t  Tenants  in  Common,  See* 

I.  Where  the  words,  equally  to  be  di- 
vided,   make    a   join  ten  accy,    or 


tenancy  in  common  Page  216,  391, 
392,  and  note  in  392 

2.  Grant  of  100/.  rent  to  five  equal- 
ly to  be  divided,  to  hold  to  them, 
viz.  20  /.  to  each,  &c.  they  »re 
jointenantt  390 

3.  So  a  grant  to  A.  and  B.  babendm 
one  acre  to  A.  and  the  other  to  B. 
they  are  jointenantt  391 

4.  One  tenant  in  common  may  dif- 
feife  his  companion,  /.  e.  by  an 
•dual  oufter  392 

5.  Tenants  in  common  may  be  by 
prefer iption,  but  not  by  wrong  423 

6.  They  cannot  join  in  an  ejedment, 
423.    Nor  in  an  avowry  390 

7.  But  coparceners  rouft  join  in  an 
avowry,  390.     Vide  187 

8.  See  the  difference  between  copar- 
ceners and  tenants  in  common,  at 
to  pleading  a  fole  feifin     629,  630 

9.  The  pofleffion  of  one  jointenant  ia 
pofTeflion  of  the  other,  fo  as  to 
prevent  the  ftatute  of  limitation  a 

10.  And  if  one  jointenant  levies  a 
fine,  though  it  fevers  the  jointure, 
it  does  not  onft  his  companion  286 

11.  One  jointenant  of  chattels  can- 
not bring  trover  again  ft  his  com- 
panion, but  may  again  ft  a  (tranger 

290 

12.  Where  one  coparcener  will  take 
advantage  of  a  forfeiture,  and  the 
other  not,  ^  if  an  apportionment 
ihall  be  187 

Joint  and  Several. 

1.  Two  coparceners,  execution  again  ft 
one,  the  fheriff  mud  feife  all  the 
goods,  and  fell  an  undivided  moi- 
ety 392 

Note  concerning  the  taking  of  par  r- 
nerjbip  flock  upon  an  execution  again fl 
one  partner  ibid. 

2.  Wnat  words  make  a  covenant  cr 
obligation  joint  or   feveral,   vide 

393 
See  alfo  Apportionment  and  Join- 
tenants. 

Journeys  Acconnts. 

Where  one  not  pany  to  the  firft  writ 
iijav  have  a  writ  by  journeys  ac- 
counts 50/ 

(fit 
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Jffue  General. 

i.  In  debt  the  defendant  may  plead 

a  releafe,  or  give  it  in  evidence 

on  the  general  ifluc  of  nil  debet 

P*g*  39+ 

2.  So  in  affumpfit  he  may  plead  pay- 
ment, or  give  it  in  evidence  on 
non  affump.  ibid. 

3.  Yet  held,  that  performance  in 
affumpfit  amounts  to  the  general 
HTtte  'M- 

4.  In  trefpafs,  plea,  that  it  was  the 
horfe  of  J.  S.  and  the  plaintiff 
took  and  impounded  it,  and  that 
the  defendant  took  him  by  reple- 
vin, amounts  to  the  general  iffue 

ibid. 

See  alfo  Pitas  and  Traverfe. 

JJfut  and  Profits. 

1.  Iffue*  of  lame}*  not  forfeited  by 
outlawry  till  inqutfirjon  taicen ; 
and  alienation  before  inquiJuion  it 
a  bar  395 

2.  Ifluea  of  a  join  tenant  for  life  are 
leviable  on  him  in  reverfion     ibid. 

3.  Beafls  of  a  Granger  levant  and 
covenant  are  feizableon  a  levari 
facias  ibid. 

4.  So  of  a  jointenant  and  commoner, 
onlefs  the  title  found  by  the  inqui- 
fition  ibid. 

Judge. 

1.  The  mayor  of  H.  committed  for 
facing  in  judgment  where  he  was 
party,  though  by  the  charter  the 
only  judge  there  396 

2.  Where  one  afts  as  a  judge,  his 
act  is  not  traverfable ;  alittr  of  an 
officer,  as  a  conftable,  tic.       ibid. 

3.  A  judge  not  anfwerable  for  error 
of  judgment  either  by  action  or 
indictment  397 

4.  Mayor  and  commonalty  of  L.  may 
limit  penalties  of  by-laws  to  them- 
felves  397 

5.  But  fuch  penalties  cannot  be  fued 
for  in  the  mayor's  court;  alittr 
if  ihe  mayor  could  be  fevered  397, 

39S 

6.  Mayor  is  head  of  the  corpora- 
tion, and  an  acliori  by  them  abates 
by  his  death  .   ibid. 


Judgments. 

1.  Judgment  for  a  fine  may  be  given 
in  the  defendant's  abfence,  but  not 
for  any  corporal  pnnifhment  Page 

56,  400 

2.  Judgment  may  be  given  after  the 
plaintiff's  death,  if  it  be  within 
two  terms  after  verdict  401 

3.  There  moil  be  four  days  exclufive 
between  the  day  in  bank  and  the 
figning  of  judgment  *  399 

4.  In  what  cafes  judgment  may  be 
entered  on  the  peremptory  rule 
without  motion  ibid. 

5.  Judgment  on  demurrer  to  a  plea 
muft  be  entered  with  et  quia  videtur 
curia  quad  placit.  pradid.  t£c.  402 

6.  If  the  plaintiff  in  a  monftrans  09 
droit  fails  in  his  title,  no  judgment 
need  be  given  for  the  king        488 

7.  See  the  forms  of  entering  judg- 
ment* on  non  pros,  lie.     455, 456 

8.  Judgments  ought  to  be  complete 
and  formal ;  and  a  difxniffion  is  no 
judgment  511,512 

9.  A  warrant  to  confefs  judgment 
may  be  given  in  cuftody,  and  how 

40a 

Note  refpeBing  tbe  nectjfity  of  am 

attorney  for  the  defendant  being  fre- 

feut  on  giving  a  warrant  to  confefs 

judgment  by  a  per/on  in  cuftcdy  ibid, 

10.  Warrant  to  confefs  judgment  by 
zfeme,  who  afterwards  marries,  is 
thereby  revoked  399 

11.  Yet  judgment  con  felled  by  a 
feme  covert  refufed  to  be  let  afide 

on  motion  400 

12.  Where  a  judgment  is  confrfled 
on  terms,  the  court  will  take  notice 
of  them ;  alittr  if  the  agreement  is 
fubfequent  40 

13.  Judgment  for  a  fcandalous  libel 
altered  the  fame  term,  and  the  pu- 
nifhment  increafed  401 

14.  Upon  writ  of  inquiry  after  inter- 
locutory  judgment,  where  the  final 
judgment  mult  be  again  ft  the  ad- 
miniftrator  42 

15.  Bringing  debt  upon  a  judgment 
is  no  waiver  of  the  lien  created  by 

'that  judgment  80 

16.  And  debt  will  lie  in  an  inferior 
Court  on  a  judgment  in  B.  R.  (<?.) 

439 
17.  Juug- 
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17.  Judgment  of  a  faperior  Courtis 
only  voidable,  though  a  private 
ftatute  fays  it  mall  be  void  P.  67+ 

1 8.  On  payment  of  coils,  judgment 
will  be  fet  afide  thoogh  regularly 
entered,  if  the  plaintiff  has  not  loft 
a  trial  402 

19.  No  reference  for  irregularity  after 
writ  of  error  brought  ibid* . 

20.  What  judgment  (hall  be  given  on 
a  writ  of  error,  ttide  40 1 

21.  A  judgment  cannot  be  reverfed 
in  part  and  affirmed  in  part*  unlefs 
part  is  by  common  law  and  part  by 
ftatute  24 

22.  If  judgment  for  defend  tut  on  fpe- 
cial  verdift  be  reverfed  in  Exche- 
quer Chamber,  that  Court  mall 
give  the  new  judgment,  aliter  if  oa 
a  demurrer  403 

23.  If  a  judgment  of  B*  R.  be  re* 
verfed  in  parliament,  the  new  judg- 
ment muft  be  entered  in  parlia- 
ment ibid. 

gee  alfo  At t ornits,  Arreft  of  Judg- 
ment, Confeffton,  and  Convidions. 

Jnrifdidion. 

1.  All  jurifdidion  is  derived  from  the 
crown  510 

2.  In  inferior  courts  every  thing  that 
makes  the  gift  of  the  action  muft 
be  laid  within  the  jurifdidion   404 

Note  concerning  caufct  of  adion  in 
inferior  courts  being  within  the  ju- 

rifdiaion and  Qu.  Whether  the 

defendant  can  take  advantage  of  their 
arifing  without  thejurifdidiom,  where 
it  isfo  alleged,  and  there  is  no  plea 
to  the  contrary,  ib. — Vide  Taylor 
v.  Blair,  3  T.  R.  453. 
j.  Aliter,  ir  only  matter  of  aggrava- 
tion ibid. 

4.  Bill  may  be  in  Chancery  to  fore- 
close a  mortgage  on  lands  out  of 
its  jurisdiction,  if  the  perfon  be 
within  it  ,      ibid* 

Cafes  in  which  the  Court  has  exe- 
cuted agreements  relative  to  lands  in 
Ireland,  &c.  alfo  relative  to  the  ifle 
of  Man,  and  the  boundaries  of  Ame- 
rican plantations,  n.  ibid. 

5.  See  a  diverfity  where  two  Courts 


have  jarifdi&ion  of  the  fame  thing, 
and  where  not  Page  195 

6.  And  fee  the  jurifdi&ion  of  juftices 
and  the  feffions,  touching  appren- 
tices 67 

See    alfo    Courts    Inferior 9    Juftices^ 
Seffons,  &c. 

Jury  and  Juror. 

1.  See  the  rules  of  ftriking  juries  by 
the  mailer,  and  the  practice  there* 
in  405 

2.  Jurors  oi^ght  to  acquaint  the  Court 
that  they  can  give  evidence  before 
they  are  fworn  ibid. 

See  alfo  Challenge,    Trials,   and 
Vsrdids, 

Juftices  of  Peace. 

1 .  Authority  given  to  j  uftices  of  peace 
muft  »e  exactly  purfued  175 

2.  Indidtment  for  forgery  lies  not  be- 
fore juftices  of  peace  (vide  Convic- 
tions and  Indiaments)  406 

Juftices  of  peace  have  authority 
ever  offends  mentioned  In  their  com- 
mfjfion;  libels,  confpiraeies,  frauds, 
and  nuifances  ;  but  not  offences  creat- 
ed by  ftatute  without  exprefs  words, 
n.  ^  ibid. 

3 .  See  their  proper  method  of  pro- 
ceeding on  14  Car.  2.  for  removals 
of  poor  ibid. 

4.  They  have  no  jurifdidion  upon  the 
ftatute  of  ufury  680 

5.  See,  where  their  orders  are  not 
void,  but  voidable  674 

See  alfo  Aiehoufes,  Apprentices*  Bafi 
turds,  Convidions,  Poor,  Orders, 
and  Sejfions. 

Juftiftcation. 

1.  A  wife  may  juftify  an  aftault  in 
defence  of  her  hulband  ;  fo  may  a 
fervant  in  defence  of  hi>  mailer, 
but  not  vice  verfa  407 

2.  Nor  can  one  jollify  in  defence  or 
his  houfe  or  dole,  CSV.  but  muft 
plead  tnolliter  manus  ibid. 

3.  He  that  commands,  or  even  re- 

quells 
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quefls  another  to  ukc  goods,  lie. 
is  *  trefpafier  Page  409 

4.  And  in  trefpafs  fuch  command, 
&c.  is  traversable;  contra  in  re- 
plevin /ArV. 

5.  in  trefpafs  for  taking  goods  the 
officer  need  only  (hew  a  writ  of 
execution  ibid* 

6.  Secns  of  a  common  perfon,  unlcCi 
in  aid  of  the  officer  by  his  com- 
mand ibid, 

7,.  Where  a  principal  officer  jollifies 
under  a  returnable  writ,  be  mud 
Ihew  it  was  returned  ;  fun*  of  fob- 
ordinate  officers  ibid. 

?.  A  ferjeant  at  mace  juftincd  under 
a  precept  on  a  plaint  in  replevin, 
and  held  ill  oceanic  not  (hewn  it 
was  returned  ibid. 

$.  In  imprifonment  jollification  by 
order  of  Court  of  Confidence  to 
carry  the  plaintiff  to  the  Compter, 
held  ill,  becaufe  the  imprifonment 
was  confefied,  but  not  (hewn  to  be 
in  the  Compter  408 

10.  Justification  by  1  EL  c.  17.  held 
ill  for  want  of  (hewing  a  warrant 

407 

11.  In  jollifying  under  a  writ  it  it 
not  enough  to  (hew  where  return- 
able, but  mull  alfo  ihew  whence 
it  iflucd  5 1 7 

.See  alfo  Bailiff,  Replevin,  and  Tref- 
pafs. 


K. 

King. 

],  THE  king  has  a  right  to  the 
fervice  of  his  fubjedls        168 

a.  The  king  cannot  difcharge  the 
right  of  a  fubjeft,  or  hinder  bim 
of  a  remedy  the  law  gives  him  19 

3.  The  kings  of  England  have  not 
the  (ble  Irgiflative  power,  and  if 
the  king  and  clergy  make  a  canon, 
it  does  not  bind  laymen  without 
their  a  (Tent  412 

4.  The  king  can  lay  an  embargo  fro 
bono  publico  only  32 

5.  He  cannot  grant  an  annuity  10 
as  to  charge  his  perfon,  but  may 


charge  his  reveaaes,  aa  the  exctfe, 
fcfe.  Pmgt  58 

6.  He  canaot  take  benefit  of  a  de- 
vise to  fuperitttioas  ofes,  bat  mail 
apply  it  to  a  charitable  afe         163 

7.  la  grants  by  bin,  where  it  ap- 
pears he  intends  to  pafs  the  thing, 
it  (hall  pals  notwithstanding  false 
recitals  c6i 

8.  He  need  not  bring  nfcirefatias  to 
revive  a  judgment  after  the  year 

6oj 

9.  He  canaot  pardon  marder,  except 
it  be  by  exprefs  words  499 

10.  He  may  pardon  a  di (ability  where 
it  is  only  the  xoafeqaeoce  of  a 
judgment;  mlittr  where  part  of 
the  judgment  6S9 

11.  He  may  create  aa  lrijb  peer  un- 
der the  great  feal  of  England  by  ex- 
prefs  words  510 

1  a.  After  ieftitutioo  and  indo&ioo  a 
prefeaudoa  by  the  king  is  void, 
though  it  be  ad combo  random,  ts'e. 

162 

13.  In  conquered  coon  tries  fuch  laws 
are  to  take  place  as  the  king  pJeafes 

412,666 

14.  The  king's  chaplain  extraordi- 
nary is  not  capable  of  a  plurality 

i6t 

15.  And  fee  touching  the  king's 
chaplains  ordinary  and  extraordi- 
nary 161, 162 

See  alfo  Monflrans  dt  Droit \  Offices 
and  Office  for  the  King;  and  Par- 
dons, Parliament,  and  iTreafou* 


Labourers,  vide  Majler  and  Servant. 

Laws  Common,  Canon,  Civil,  &C 

1%  T*JHERE  an  nninhabitedxoan- 
try  is  found  out  and  planted, 
all  laws  in  force  here  are  immedi- 
ately fo  there  41 1 

2.  But  where  an  inhabited  country  is 
found  and  conquered.,  not  fo  till 
declared  by  the  conqueror    411, 

412,  666 

3,  No  canons  oblige  the  laity  with- 

out 
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ont  content  of  the  civil  le*iflatnre 
Page  412 

4.  Theiflands  Guernfey,  Jerfey.  Smth. 
Wf.  are  governed  by  the  laws  of 
Normandy  4°4 

5.  The  laws  of  England  do  not  ex- 
tend  to  Virginia,  13c.  being  con- 
quered  countries  411,666 

6.  Where  an  iflue  depends  on  foreign 
Jaws  it  may  be  tried  in  the  next 
county,  and  fuch  Uws  given  in 
evidence  65* 

7.  A  temporal  matter  incident  to  a 
fpiritual  jurifdi&ion  mutt  be  tried 
according  to  the  role  of  the  com- 
mon law  547 

8.  See  the  difference  between  the 
maritime  law  and  common  law,  as 
co  hypothecations  34 

9.  And  of  lex  mercatirim,  vide  Bills 
9/ Exchange,  and  p.  443»  12S 

And  Lex  Parliamnti,  vide  51a. 

See  alfo  Villeins,  and  p.  18. 

Law  Cafes    denied,      vide    in    Fine 
TabuU. 


9.   For  bifhops  leafes,  vide  Bijhops, 
&c.  Page  189 


Leafes. 

1.  A  leafe  for  a  year,  and  fo  from 
year  to  year,  qnamdiu,  &c.  is  a  leafe 
for  two  years  certain,  and  after  at 
will  4"3 

2.  When  a  leflbr  or  leffee  at  will  may 
determine  his  will,  vide  bis     ibid. 

3.  Termor  for  years  grants  for  a  lefs 
term  to  commence  after  his  death, 
it  is  good  ibid. 

4.  A  parol  deroife  to  hold  from  year 
to  year,  13  fie  ultra  quamdiu,  &c*  is 
a  leafe  for  two  years  414 

5.  And  after,  every  fubfeqoent  year 
began  is  not  determinable  till  that 
be  ended  ibid. 

$    And  is  not  void  by  the  ftatute  of 

frauds  ibid* 

Note  concerning  tenancies  from  year 

toy ear ;  notices  to  quit,  &c.       ibid. 

7.  Leafes  of  copyhold  lands  are  void* 
and  a  forfeiture  '87,537 

8.  $>uire  of  leafes  in  pofTeffion,  and 
reverfion 


See  alfo  Breach  13.     Grants   i,  2. 
and  p.  244,  346,  588. 

Legacy. 

i  .  Where  a  real  eftate  (hall  be  charged, 
with  legacies  in  equity,  vide    416 

2.  A  legacy  to  a  creditor  greater  or 
leffer  than  his  debt,  how  to  be 
taken  1$;,  508 

3.  An  action  lies  for  a  legacy  devifed 
out  of  lands,  <%*,  vide  note        41  5 

In  vtbat  cafes  legacies  carry  in- 
ter eft,  ib.  &  n. 

4.  Eftates/or  anter  vie,  how  far  fub- 
jeft  to  the  payment  of  legacies  464 

5.  Where  a  time  is  annexed  to  the 
legacy  and  not  to  the  payment,  and 
the  legatee  dies  before  the  time, 
it  is  a  lapfed  legacy     41 5  and  note. 

6.  See  a  prohibition  to  Spiritual 
Court  oh  a  fait  for  a  legacy  for 
refuting  proof  of  payment,  by  one 
witneft  547 

Of  martialling  afftts,  416  and  note* 

See  alfo  Afftts,    Executors  and  De- 
vifes. 

Libellus  Famofut. 

1 .  The  whole  libel  need  not  be  fet 
forth  in  the  indictment,  but  if  any 
part  qualifies  the  reft,  it  may  be 
given  in  evidence  417 

2.  Copying  a  libel  is  criminal,  and 
writing  a  copy  without  authority 
is  writing  a  libel  417,419 

3.  He  that  writes  a  libel  is  the  con- 
triver, and  having  a  written  copy 
of  a  known  libel  is  evidence  of  a 
publication  418- 

4.  Where  a  matter  is  unlawful  in  ge~ 
ral,  general  allegation  fliall  be  fo 
taken  ibid. 

Liberties,  vide  Francbifes. 

Limitations. 

1 .  Defendant  being  beyond  fei,  does 

not   avoid   the  ltatute  of   limita- 

557         lions  ;  contra  of  the  p  Iain  tiff    420 

2.  And 
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t.  And  in  replication,  to  avoid  that 

Jtatute,  continuances  muft  be  (hewn 

Page  420 

3.  In  imprifoament,  lhat  itatute  be- 
ing pleaded  to  part,  the  plaintiff 
moil  reply,  it  was  one  continual 
dnrefa  ibid. 

4.  Action  removed  by  habeas  corpus* 
and  that  ftatute  pleaded  above,  the 
plaintiff  may  reply,  the  fait  below 
was  within  fix  years  424 

5.  Fleas  of  the  ftatute  of  limitations 
axe  to  be  favoured  421 

<>.  Yet  Quavre,  if  the  ftttote  be  plead- 
able to  fuit  in  the  Admiralty  for 
mariners  wages  424 

Extended  to  theft  fuits,  n.     ibid, 

7.  Not  guilty  within  tut  years  is  ill 
in  trelpafs  (being  limited  to  four) 

4*3»  4H 
S.  Where  the  duty  arrfes  on  confi- 

deratidn  executory,   the  defendant 

mull  plead,  quod aQio  non  accredit, 

cjfr.         ^  422 

9.  A.  receives  the  inteftate's  money, 
and  afterwards  administration  is 
committed  to  B.  thecaufeof  action 
accrues  by  theadromiftration    421 

io.  Twenty  years  po/Teffion  is  a  good 
title  in  ejectment,  for  the  plaintiff 
as  well  as  the  defendant  ibid. 

11.  The  ftatute  of  limitations  runs 
not  againft^.  unlefs  actually  oufted 
or  diffeifed  423 

The  flat  ute  cf  limitations  only  ope- 
rates between  tenants  in  common,  &c. 
in  cafe  of  an  adwrfe  pejfeffion,  n. 

ibid. 

12.  A.  barred  in  his  formedon  may 
take  advantage  of  a  right  of  entry 

422 

See  alfo  Evidence,  i,  2,  3. 

London  and  its  Cufloms. 

1.  Court  of  aldermen's  power  con- 
cerning new  lights  was  only  dur- 
ing rebuilding  the  city  425 

2,  Cuftom  to  punifti  by  information 
in  the  court  of  aldermen  for  aflault 
and  contemptuous  words  of  an  al- 
derman io  execution  of  his  of- 
fice, is  good  ;  aliur  \i  to  disfran- 
chise ibid. 


3.  By  cuftom  of  London  an  exetefor 
(hall  place  the  teftator's  apprentice 
with  another  mailer,  &r.  Pagt  66 

4.  The  cuftom  there  concerning  free- 
men's eftafes  extends  only  to  chil- 
dren, not  to  grandchildren        426 

5.  So  the  cuftom  of  hotchpot  there; 
and  where  it  appears  under  the  fa- 
ther's own  hand  how  much  a  chiM 
has  received,  the.  court  will  judge 
if  a  foil  advancement  or  not   ibid. 

6.  Mayor  and  commonalty  of  London 
may  limit  penalties  cf  by-laws  to 
themfelves,  but  cannot  be  fued  for 
in  the  mayor's  court  397,  398 

7.  Seethe  difference  .between  London 
and  other  cities,  as  to  the  cuftom 
guilda  mercatoria  204 

See  alio  Bj*Laws,  Corporation*,  is'c. 

Lunatic  and  Ideot. 

1.  An  ideot  is  maintainable  by  the 
parifli  where  his  father  is  fettled, 
and  not  where  born  427 

2.  The  bond  or  other  deed  of  one 
non  compos  is  void  427,  675 

3.  A  prohibition  to  probate  of  will, 
on  fnggeftion  of  being  non  compos, 
denied  552 

4.  Surrender  of  tenant  for  life,  being 
non  compos,  to  a  remainder-man  is 
void,  y<\  576 

See  alfo  Infants. 

M; 

Mai  hem,  vide  frtftafs* 

Mandamus* 

1.  A  Mandamus  to  one,  to  command 

another  to  do  the  act,  is  ill 
436,  'vide  ^         701 

2.  Several  perfons  cannot  join  in  a 
mandamus  to  reftore  433,  436,  437 

3.  The  writ  not  to  be  tcfted  before 
granted ;  but  the  alias  and  pfuries 
may  be  returnable  immediate    434 

4.  And  fifteen  days  between  the  tefte 
and  return  if  above  forty  miles 
from  London,  and  eight  days  if  un- 
der ibid. 

Onlj  fourteen  days,  n,  ibid. 

5.  And 
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5.  And  if  the  firlt  writ  be  not  return- 
ed,  a  peremptory  rule  (hall  go,  and 
next  an  attachment,  &V.  Pate  429 

6.  Alfo  after  the  return  faHified,  a 
peremptory  mandamus  is  of  right 

43° 

7.  Yet  if  action  be  brought  for  fuch 
falfe  return  in  C.  B.  no  peremp- 
tory mandamus  (hall  go  428 

8.  Where  an  officer  at  will  is  remov- 
ed, and  the  corporation  does  not 
rely  on  their  power,  but  return  a 
mifdemeauor,  and  thit  is  ineffi- 
cient, a  peremptory  mandamus  (hall 
go  428,  435 

9.  Want  of  fummons  is  no  objection 
for  removal,  if  the  party  appeared 
and  was  heard  428,  435 

10.  A  cuftom  to  remove  ad  libitum  is 
good,  but  that  mud  be  returned 
pofitively  430 

Power  of  amotion  is  incident  to 
a  corporation,  n.  ibid, 

11.  A  return  of  mandamus  mnfl  be 
certain  to  every  intent  432 

Certainty  to  a  certain  intent  in  ge- 
neral is fujlcient,  n .  i bid . . 

1 2.  Several  matters  may  be  returned 
on  the  fame  writ,  but  they  mod  be 
confident  436 

Cafes  of  different  confident  matters ; 
n.  ibid. 

If  caufes  returned  are  confefient , 
hut  fame  good  and  others  bad,  the 
bad  may  be  quajhed  and  the  good 
tried \  id.  ibid. 

13.  A  variance  between  the  writ  and 
return  in  the  name  of  the  corpo- 
ration is  ill  434 

14.  A  mandamus  directed  to  the 
mayor,  bailiffc,  l5c.  the  mayor 
alone  may  mcke  the  return,  and 
the  others   cannot   difavow    431, 

vide  701 

15.  But  the  mayor  is  punifhableir  he 
does  it  againlt  the  confent  of  the 
majority   .  431,  432 

16.  Where  the  return  fpeaks  of  a 
conditution  different  from  the  writ, 
it  ought  to  deny  the  fuppofal  of 
the  writ  431 

17.  Return  of  a  r«?  fig  nation  in  the 
con -or, -no  u.Tcmbiy  and  election 
of  a::^;r*cr  ic:o  t«c  c/Hce,  is  good 

433 


18.  But  non  fnit  debit  0  mo  do  cleans*  is 
not  good,  unlefs  the  writ  fuggeds 
a  debit 0  modo  Page  433,434 

19.  An  amotion  or  removal  mud  be 
for  the  matter  charged  435 

20.  Non-attendance  is  a  good  caufe 
of  forfeiture  of  the  office  of  re- 
corder ibid,  aod  vide  note. 

21.  A  rule  to  infpect  the  charter  in 
order  to  make  areturn,  denied  430 

and  vide  note. 

22.  Concerning  mandamus's  for  over- 
feers  of  the  poor,  to  make  rates  or 
come  to  account        vide  525.  531 

See  alfo  Dijlribution,  Motion  2.  and 
Writs. 

Manor,  vide  Copyhold. 

Market,  vide  Fairs. 

Marriages,  vide  Baron  and  Feme,  and 

P^  437- 

Mariners,  vide  Admiralty. 

Marfbal  and  Marjhalfea. 

1.  A  bond  to  the  marfhal  to  be  a 
true  prifooer  ii  good  438 

2.  The  earl  marfhal  of  England  for- 
merly marfhal  of  B.  R.  439 

3.  See  the  jarifdi&ion  of  the  Palace- 
Court  ibid. 

4.  Debt  lies  not  in  the  Marfhalfea  on 
a  judgment  in  B.  R.  ibid. 

5.  The  office  of  chamberlain  of  the 
King's  Bench  prifon  infeparably  in- 
cident to  th  at  of  m  a  r  fha  1  ibid. 

6.  All  other  marfhal  Teas  originally 
derived  from  that  of  the  earl  mar- 
fhal of  England  439,  602 

See  alfo  Efcape  2. 

Mafter  and  Servant. 

1.  Mailer  is  liable  for  neglect  of  hit 
fervant,  not  the  wilful  wrong  441 

2.  And  he  that  employs  a  fervant 
undertakes  for  him  443 

3.  Yet  thefervant's  act  binds  not  the 
matter  unlefs  he  acts  by  his  autho- 
rity, or  he  confents  443 

4.  Goods  are  fpofted  by  default  of  a 

mailer 
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irafter  of  a  (hip  employed  by  the 
owners,  the  owners  are  liable  Page 

44° 

5.  But  the  a&ion  mutt  be  brought 
againft  all  the  part  owners,  who 
anake  hot  one  matter  ibid. 

The  dsfeQ  earn  only  le  taken  ad- 
vantage of  by  flea  iu  abatement  9  e . 

ibid. 

6.  The  fervant  may  jollify  battery  in 
defence  of  his  matter,  hot  not  e 
eowerfo  407 

7.  If  a  fenrant  be  robbed  of  his  mas- 
ter's money  cr  goods,  he  ox  the 
matter  may  fue  ike  hundred    613. 

614 

8.  A  maftrr  of  a  fl age- coach  is  liable 
for  goods  loft  by  his  driver,  if  he 
takes  a  price  for  carriage,  oilier 
not  282 

9.  A  covenant  between  the  matter 
and  a  third  perfon,  the  fer van t  not 
being  p*r?y  (vide  Apprentices)  479 

10.  Order  by  juttices  fcr  payment  of 
fervants  wages,  if  it  does  not  ap- 
pear what  wages  (hall  be  intended 
hufbandry  442, 484 

11.  So  order  to  pay  421.  for  labour 
in  husbandry  held  good,  though  it 
docs  not  appear  fuch  wages  as  the 
ttatate  dircds  441 

12.  For  remedies  for  wages  are  fa- 
voured in  the  foperior  conns    441 , 

479»  48+ 

13.  See  the  dittin&ion  between  fer- 
vus  f  radial  is  and  ferfonalis       667 

See  alio  Apprentices  and  Authority . 

Maxims, 

1 .  Omnis  innwatio  plus  ncvitate  per- 
fur  bat  quam  utititaie  frcdeft  20 

2.  Sic  utere  Sue  ut  alienum  non  latdas 

22 
f  Communis  err  cr  fac  it  jus  ^    33 

3.  Folenti  non  ft  injuria  ibid. 

4.  Quicunq\  habet  ordinariam  jurijdic- 
tionem  eft  loci  illius  cr  dm  anus        4 1 

5 .  Annua  nee  debit  urn  judex  nenfe/aret 
i*fum  65 

6    Id  cert  urn  eft  quod  cert  urn  reJdi  po- 

teft  7$ 

7.  Non  rft  juftum  aliquem  toft  mortem 

fat  ere  beftardum  1 1 1 


8.  Ex  undo  path  nam  oritur  e&io  (vide* 

**•)  %^9 

9.  Par  iu  parem  im/erimm  mom  habit 

1*5 

10.  hulla  curia  qme  recordmm  nam  habet 

pot/ft  mandare  carceri  2CO 

1 1 .  Adio  pro  injuria  perjammli  merit ur 
cumferfi.ua,  {vide  iz.J    2lO,  }t+ 

12.  Placttum  eft  mamas  cedbOrvmm,  ^. 

2*9 

13.  Expreftso  eormm  qua  tacit e  infant 
nihil  operai  ur  233 

14.  Nemo  bis  fumietur  pro  mm*  deli  da 

2n* 

«5  9g*  fimtii  onus  f entire  debet  13 
commodum  -qi 

16.  Utile  per  inutile  mam  viiiatur  +tj 

17.  Utlagatus  nam  cemwBms  eft  de 
fndo,  tfc.  494 

18.  Rts  eft  mifera  mh  jus  eft  *vagum 

512 
tg.  ^uifacit  per  alium  foci t  per fe  589 

Meafurest  vide  Weights. 

Melius  Inquirendum,  vide  Coroner  acd 
OjjUe  for  the  King. 

Merchants  emd  Merchandises. 

1.  The  word  merchant  includes  all 
forts  of  traders,  aa  well  as  mer- 
chant ad  venturers      445.  and  mete, 

2.  And  the  drawing  a  bill  of  ex- 
change makes  a  merchant  to  that 
purpofe  125 

3.  Between  joint  merchants  the  re- 
medy farmer,  bet  not  the  doty 

444 

4.  Therefore  the  furviv^r  and  the 
executor  cannot  join  in  an  a&ion 

ibid. 

5.  In  po!icie%  warranted  to  depart 
with  couvzy,  11  in  ten  Jed  without 
wilful  default  of  the  matter       443 

6.  And  intended  only  from  the  place 
of  having  convoy  ibtd. 

And  for  the  *oyagt9  but  accidem- 
tal ft  par  at  ion  is  no  breach,  n.    ibki. 

7.  Aod  deviation  discharges  the  po- 
licy for  that  time,  ts'c.    444,  445 

8.  ±>u.tre  if  a  (hip  fcized  by  the 
government  be  within  the  word 
dcttntien  in  the  policy      (vide  ncte) 
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$.  A  policy  altered  by  confent  after 
it    was    underwritten,   yet   good 

P*£*444 

io.  Goods  fpoiled  by  default  of  the 

mailer,  the  owners  liable         440 

See  alfo  Admiralty* 

htisfeafance,  Sec.  vide  A3  ions  on  the 
Cafe,  2,  Sec. 

Mifuomer,  vide  Abat taunt,  Addition, 
Names,  and  Variance. 

Modus  Decimdndi,  vide  Tithes. 

Money* 

t.  Any  piece  of  mone/  coined  at  the 
Mint  is  of  value  as  it  bears  propor- 
tion to  other  current  money,  and 
that  without  the  king's  proclama- 
tion 446 

8.  The  nnite  being  raifed  \6d.  by 
King  fames  I.  was  the  occafion 
of  coining  guineas,  vise,  at  zos. 

ibid. 

3.  la  indeb.  a  Jump,  to  pay  13  /.  10/. 
for  nine  guineas  received,  not  ne- 
ceflary  to  (hew  the  number  of  gui- 
neas (videg,  22.)  ibid. 

4.  Money  paid  on  a  void  award  may 
be  pleaded  as  accord  and  fatisfac- 
tion  71 

5.  jf.  receives  money  of  B.  by  the 
hands  of  C,  it  is  A.'*  money,  and 
he  mud  abide  by  the  lofs  507 

6.  A  power  to  charge  lands  with  a 
fum  of  money  imports  the  iatereft 
thereof  alfo  ^  538 

7.  Touching  bringing  money  into 
court,  vide  583,  596,  597 

See  alfo  Afumpfit,  Rules  of  Court,  and 
Tender,  Sec. 

Monopolies. 

See  the  conftru&ion  of  the  ftatute 
21  Jac.  i.e.  3.  of  monopolies  and 

447 


of  new  inventions 


Monftrans  de  Droit. 

1.  If  the  plaintiff'  therein  fails  in  his 
own  title,  he  cannot  take  advan- 
tage of  another's,  or  want  of  title 

.  in  the  crown  44s 

Vol  II. 


2.  The  record  of  the  inqaifition 
thereon  is  before  the  Court  with 
refpeft  to  the  plaintiff* only  P.  448 

3.  And  fee  the  judgment  therein  ibid. 

See  alfo  page  395 

Mortgages. 

1.  A  mortgage  with  provifb  that 
future  intereft,  if  not  paid,  (hall  be 
taken  as  principal  and  bear  inte- 
reft, the  provifo  is  void  449 

2.  A  mortgagee  or  porchafer  prece- 
dent, though  by  defective  convey- 
ance, (hall  be  preferred  before  af- 
fignees  of  commiflioners  of  bank- 
rupts 449 

3.  Where  perfonal  eftate  (hall  be  ap- 
plied to  pay  off  a  mortgage  in  dis- 
charge of  the  lands  449,  450 

Note  from  Cox'/  P.  Wins,  rela- 
tive to  this fubj eft  ibid. 

4.  See  alfo  Chancery,  19,  20,  &ct 
and  Dijftifin  1  and  2. 

Motion. 

1.  No  motion  to  quafh  rndi&menjs 
removed  by  certiorari  after  the  re- 
cognizance for  trying  is  forfeited 

380 

2.  No  motion  for  peremptory  man* 
damns  after  verdidt  for  falfe  return, 
till  four  days  after  the  ret.  of  the 
poftea  431 

3.  If  a  plaintiff  moves  to  amend  his 
declaration  the  fame  term  the  plea 
comes  in,  he  need  not  give  new 
rules  to  plead  520 

4.  No  motion  for  a  new  trial  after 
motion  in  arreft  of  judgment    647 

5.  Where  nfei.fa.  (halliflue  on  mo- 
tion, and  where  without,  wide  598 

6.  A  franchife  not  to  be  allowed  on 
motion,  unlefs  formerly  pleaded, 
and  is  upon  record  450 

7.  Where  a  fine  is  (et  for  forcible 
entry,  the  conviction  not  to  be 
quaflied  on  motion  ibid. 

8.  See  where  a  venue  may  be  changed 
on  motion,  in  Barrifter  and  Vifne. 

9.  How  to  move  to  make  a  record  a 
concilium  565 

Mnrder,  vide  Appeal,  Felony,  and  page 
614. 
LI  Names 
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i\ anus  of  Pur  chafe  and  Dignity. 

1.  A  Duke's  rldeft  fon  is  not  to  be 

(lyled  by  hi*  father's  fecond 
title  in  le^al  proceeaing*,  though 
allowed  him  in  common  parlance 

2.  A  corporation  may  Cat  by  their 
name  cf  incorporation,  though  (hey 
have  exprefr  power  to  Cue  by  an- 
other 451 

3.  A  variance  between  the  writ  and 
return  of  a  mandamus  in  the  name 
of  the  corporation,  is  ill,  454,  vide 

4.  A  bond  maMe  by  the  name  of  £r- 
/in,  but  fubferibed  Erlivin,  \i  no 
material  variance  462 

5.  On  certiorari  to  remove  orders,  the 
name  o/the  parifh  in  the  writ  and 
that  in  the  order  mud  be  the  fame 

45* 

6.  If  t  writ  or  declaration  be  agiinit 

one  as  knight  only,  when  he  is  a 
knight  and  baronet,  it  is  a  mifno- 
mer  50 

See  alfo  Abatement,  Additions,   and 
Variance. 

Ne  exeat  Regnum,  vids  Writs. 

Negroes,  vide  Filleins. 

Nif friut* 

1.  The  authority  of  a  judge  of  nif 
prius  is  by  commifiion  of  aftze  454 

2.  A  judge  of  nifi prius  may  receive 
a  nonfuit  at  the  aiiizca  450 

See  alfo  Abatement ',  17.  Amendment, 
14,  16,  &c,  and  Arrefi  of  Judg- 
ment. 

Nobility,  vide  Peers. 

Nolle  Profequi,  vide  Nonjuit. 

Non  Compos,  vide  Lunatic. 

Nonjuit. 

I.  In  trefpafs  againft  four  there  can 
be  but  one  nonfuit  for  want  of  de- 
claring 45  c 


2.  A  non  prof,  may  be  entered 'as  Irf 
one  defendant  after  interlocutory 
judgment,  net  after  final  Page  45c 

3.  Where  a  defendant  files  bail  with- 
out an  arreft,  the  plaintiff  may  be 
ncnproSd  && 

4.  !  n  a  fuare  impedit  nonfuit  after  ap- 
pearance  is  peiemptory  reo 

5.  So  it  feems  in  appeal:  But  noo- 
fuic  therein  before  appearance  is 
not  peremptory  *    ^j 

6.  In  eje&ment  againft  feveral,  if 
fome  confefs  haft,  &c,  and  others 
not,  the  pUiniiff  may  proceed  as  10 
the  former,  &nd  be  non  (nit  as  to  the 
latter  ^5 

The  report  is  incorreQ  quoad  hoc, 
■•  ibicf. 

Afer  judgment  by  default  againfi 
one  defendant \  the  plaintiff  cannot 
be  nonjuit  as  to  another ,  id.        ibid, 

7.  Where  feveral  defendants  fever  rn 
plea,  plaintiffs  may  enter  non  prof 
againft  one,  any  time  before  tne 
record  fent  down  *rj 

8.  A  difcharge  by  nolle  profeqni  on  in- 
dictment, will  not  maintain  an  ac- 
tion for  a  malicious  profecuiion  456 

9.  See  the  forms  of  entering  non  prof 

ibid. 
Notice. 

1.  Notice  is  not  necc/Tiry  to  be  al- 
leged where  the  matter  is  prefumed 
to  be  known  without  it  try 

2.  As  where  A.  in  consideration  B. 
would  deliver  up  a  bond  to  C  af- 
fomesto  pay  B.  30/.,  aclion  lies  on 
.fl.'s  delivering  irp  the  bond  to  C. 

Jans  alleging  notice  to  A.  of  fucn 
delivery  ;  becauie  intended      ibid. 

3.  Where  anJ  what  notice  is  nece fiary 
or  rot,   in  order  to  mnke  a  fettle- 

wV  •    u     47^f  473,  4r^ 

4.  Where  one  is  bound  by  ceed  to 
do  an  ncl  of  which  he  is  to  give  no- 
tice, though  iuch  notice  is  difpenfed 
with  by  becoming  impcfDblc,  yet 
the  acl  mult  be  done  2I. 

5.  if  there  be  no  aclual  proceeding 
within  four  terms,  there  noil  be  a 
term's  notice  of  trial  *** 

6.  See  more  concerning  notice  of 
trial,  ^V.  257,645,650,653 

See  alfo  Reouefl. 

AWrf 
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Dovel  Alignment. 

\%  Where  the  defendant  by  plea 
makes  a  tranfitory  trefpafs  local, 
the  plaintiff  may  make  a  nfw  af- 
lignment  *°afe +53 

k.  Where  the  place  is  made  material 
by  the  defendant's  pi  a,  he  mud 
(hew  it  with  ceri3i'nry  ibid. 

J.  Jf  in  trefpafs,  quart  cl au  fum  f regit, 
he  pleads  liber urn  tentmentum,  and 
iflue  thereon,  he  may  fh:w  any  clofe 
that  u  his  freehold  ibid. 

4.  But  if  the  plaintiff  gives  the  clofe 
a  name,  the  defendant  mutt  prove 
a  freehold  in  the  clofe  fo  named  453 

Nudum  Pa&um,  vide  A/fuOipJit. 

ffuifariee. 

%i.  Ifooeeredls  a  houfe  which  flops 
my  light*,  I  may  pull  it  down  459 

i.  In  cafe  for  Hopping  lights  it  mult 
appear  ih^t  the  lights  were  ancient 

ibid. 

j.   And  confuev it  after  verdifl  therein 

..    imports  time  out  of  mind         ibid. 

4.  Tenant  for  years  creels  a  nui  farce, 
and  makes  an  under- leafc  to  6.f 
action  a  gain  ft  either  460 

5.  A  quod  per  mitt  at  profternere  qua- 
dam  itdificia  ad  nocumehtum,  C3V., 

;    lies  458 

6.  in  j uflification  of  abating  a  nui- 
fance  it  needs  not  be  fhewn,  that  he 
did  it  doing  as  little  hurt  as  could 

**  .    458»4S9 

j.  Keeping  fwine  in  a  city,  a  nui- 
fance  a;  common  law,  and  indict- 
able 460 


Oaths  and  Affidavits. 

it.  QEE  the  oath  of  the  triers  of  ju- 
rors on  a  challenge  for  favour, 

Uc.  152 

2.  Oath  made  de writ ate  prtcmijjbrum 

is  inlufluicnt  in  convictions  369 
J.  Concerning  the  taking  of  oaths  to 

qualify  for  o dices  m  corporations 

428,.  429 

4.  Where  a  peer  {hall  depofe  on  his 

oath  or  his  honour  512,  513 


5.  One  robbed,  if  he  refufes  to  take 
the  oath,  cannot  fue  the  hundred 
Page  613 
Note  re/pe  cling  Quakers'  affirma- 
tions ibid, 
fj.  Affidavit  of  the  time  when  a  de- 
coration wis  delivered  670 

7.  On  fubmifiion  ro  a  fine  after  con- 
feQing  an  indictment,  affidavits 
may  be  read  to  prove  the  profectuor 
a/faulted  fir  It;  centra  after  a  con- 
viction 55 

8.  Affidavits  taken  before  com  mi  (Bon- 
ers by  29  Car.  2.  c.  5.,  mud  be  im 
a  caufc  in  court  461 

9.  Where  affidavits  of  psrfons  pit— 
loryed  may  be  read  ibid. 

!o.  Where  on  fhe*ing  caufe  ne*.  af- 
fidavits may  be  read  to  fupport  a 
fule  ibid. 

Obligation. 

i.  Infenfible  words  in  the  fum  of  an 
obligation  may  be  explained  by 
the  condition  462 

2.  As /ex  triginta  tibris,  or  quadrant 
libris,  &e.  ibid. 

3.  Condition  of  a  bond  (reciting  a 
deb)  not  to  pay,  is  tepugnant,  and 
the  bord  ling  e  463 

4.  Bond  made  by  Erlih  and  fubferibed 
Erlwin,    is   no  material    variance 

^62 

5.  Bond  from  A.  and  B.  to  H.  joint 
and  feveral,  a  covenant  from  H. 
not  to  fue  is  no  defeafance         575 

6.  A  bend  by  a  deputy  to  pay  a  cer- 
tain fum  out  of  bis  falary  or  profits 
is  good  460,  468 

7.  But  where  it  is  without  relation  to 
the  falary  or  profits,  it  is  void  ibid. 

See  alfo  Day,  Date,  and  Chancery. 


Occupant  and  Otcupancy.    . 

1.  The  heir  (hall  be  charged  in  the 
cafe  of  a  (fecial  occupancy  with 
payment  of  debts,  not  legacies  46$ 

2.  An  administrator  (hall  be  charged 
in  like  manner  where  he  is  a  fpe- 
cial  occupant  465 

EJlates  pur  anter  vie  dijlributa*)* 

as  perjcnalty,  n.  ibid, 

L  1  2  Office/ 
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Offsets  and  Officers. 

i.  A  judicial  office  may  be  granted 
to  two,  but  if  one  dies  it  decs  not 
furuive,  unlefs  f*id,  to  the  fur- 
livor  P*g*  465 

2.  The  k»rg  grants  an  office  to  A. 
durante  line //*<•//«,  and  after  grants 
it  to  B.  to  commence  after  the 
death,  furrender,  or  forfeit  ore  of 
J.,  the  latter  grant  is  good      ibid. 

3.  Office  granted  at  will  is  at  the  will 
of  the  king,  and  not  of  the  party, 
and  may  be  furreodercd  466 

4.  King's  tenant  at  will  may  forfeit; 
but  there  mud  be  an  inqnifitkm 

Hid. 

5.  Non-attendance  a  good  caofe  of 
forfeit  a  re  of  the  office  of -recorder 

6.  Of  removing  officers  at  will  incor- 
porations, vide  mandamus  8.  and 
p.  428 

7.  A  freehold  to  commence  in  future 
stay  be  in  a  rent  dencvo,  or  in  an 
office  466 

8.  Bond  by  a  deputy  to  pay  half  the 
profits  of  the  office,  or  a  certain 
fum  out  of  the  falary,  &c.  is  good 

ibid  and  468 

9.  Earl  marfhal  of  England  formerly 
marfhal  cf  B.  £.,  and  the  office  of 
€  bomber  lain  of  the  prifon  incident 
to  that  of  marfhal  439 

10.  The  en  ft  os  rotolorum  may  appoint 
the  clerk  of  the  peace  without  deed 

467,  wide  479 

1 1 .  Concerning  the  office  of  clcr  k  of 
aflize,  vide  6;c,  571.  and  Clerk  of 
the  Market  327 

12.  A  parifti-clerk  nominated  by  the 
parfon  is  in  for  life,  C5V.  536 

j  3.   And  cafe  Jics  for  diflurbirg  him 

in  the  execution  of  his  cficc  468 
1 4.  The  mayor   i*   the  head  of  the 

corporation  3^^»  432 

Scr  alfo   Bailiff,    ConftaNc%    Coroner t 

Fees,  Mandamus,  Marjbalt    JuJge9 

8kerrfi\  &c. 

Office  for  the  King. 

1.  An  inquiliticii  finding  fome  point 3 
well,  and  nothing  at  to  other.*., 
may  be  fupplifd  by  a  melius  inqui- 
rendum *  6q 


2.  Contra  where  it  is  de  feci  Ire  id  imf 
points  found  Page  469 

3.  A.  tenant  for  life,  remainder  to  3. 
in  fee  5  A.\%  attainted,  the  king 
Jeizes,  B.  may  enter  on  the  kiog 

Md. 

4.  Aliter  if  an  office  bad  found  A. 
fciied  in  fee,  oV.  ikid. 

See  Monftrans  de  Droit* 

Orders  ofjfuftices  of  tbt  P$eu§. 

1.  Order  by  jo  dices  reftding'im  tar 
county,  not  cnoogb,  Jams  faying  of 
or  for  the  county  474* 

2.  Order  for  removal  need  not  be  by 
juftices  of  the  divifion,  bot  mutt  be 
quorum  onus,  vide  bis         47  3  »  480 

3.  Jurtices  cannot  command  the  of- 
ficers of  the  pariih  whither  H.  is 
fent,  to  remove  him  495 

4.  On  orders  of  removal  the  examina- 
tion muft  be  by  both  jufisccs,  fate* 
rum  mans  488,  419 

5.  Order  to  remove  one  to  B.,  be* 
caufe  the  father  laft  fettled  there,  b 
ill  47a 

6.  So  to  remove  A  and  bisfamHy%  or 
wife  and  family  t  becaufe  too  ge- 
neral 482,  485,  48* 

7.  So  an  order  reciting,  Wemrtiw- 
formed  B.  is  the  place  of  legal  let* 

dement,  is  ill  473 

8.  Alfo  there  muft  be  a-  direct  ndju* 
dication  of  the  place  of  legal  Set- 
tlement 478,  479- 

9.  Order  made  on  complaint  ebmi  AL 
is  likely  to  be  cbargeabU,  is  not  good 
whru.ut  an  adjudication  491 

So.  And  fuch  order  molt  be  made  on 
complaint    of  the   churchwardens 

(Z)  49*.  495 

11.  But  need  not  (hew  that  he  did 
not  rent  a  tenement  of  10/.  fer  an- 
num ibid, 

1 2.  Order  of  two  juftices  not  appealed 
from  binds  the  parifh  upon  which 
k  is  made,  till  a  new  fettle  men  t  U 
gained  488,  480* 

13.  And  lrUt  sn  order  of  two  jus- 
tices binus  againft  alt  pari  flies  till 
repealed  481,  «x//4r  524,  527 

14.  Yec  an  order  of  revrrfal  on  ap- 
peal binds  iiot  a  third  parifh  nor 
party  486b 

13  15-  Where 
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Ij#  Where  jufiices  may  remove  to  or 

'  from  excraparochit)  plices,  vide 
Page  486,  487 

1 6.  The  parifli  on  whom  an  original 
order  is  made  cannot  remove  till  it 
be  reverfed  488 

17*  And  the  feffions  on  appeal  cannot 
fend  to  a  third  place  not  party  475 

iB.  Nor  can  the  feffions  after  their 
firft  order  make  an  order  of  review 
(vide  Sejfions)  477 

19.  And  an  appeal  from  order  of  cor- 
poration j  a  llices  muft  be  to  the  fef- 
fions of  the  county,  not  of  the  cor- 
poration 490 

?o.  The  firft  order  failing,  all  fubfe- 
qucot  orders    fall   to  the  ground 

482 

21.  After  order  confirmed  on  appeal, 
if  a  perfon  goes  to  a  parifti  not 
party,  he  mud  be  removed  by  ori- 
ginal order  481 

%i,  Note ;  An  order  reverfed  is  final 
only  between  the  parties ;  bat  if 
confirmed,  or  not  appealed  from, 
ie  is  final  to  all  the  world  492,  524, 

527 

*3 .  J  u  ft  ices  may  order  the  laft  over- 

feers  to  pay  their  fucceflbrs  what 

money  is  in  their  hands  484 

24.  They  may  order  wages  to  be 
paid  generally,  and  the  Court  will 
intend  it  for  huftwndry    442,  477, 

484 

25.  Order  for  maintenance  of  a  poor 
child  dropped  in  Cbrift-Cburcb- 
Hofpital,  quafhed  %     A85 

%6.  Payment  of  pari (h- rates,'  either 
for  houfe  or  per  ion,  makes  a  fettle- 
ment  473 

27.  Where  and  what  notice  on  other 
accounts  is  neceftary  to  make  a  fet- 
tlement  472,  473 •  47^ 

and  vide  Poor. 

28.  On  certiorari  the  ju Rices  can  only 
return  the  order  in  bate  verba    493 

29.  Defect  of  an  order  cannot  be 
made  good  by  matter  alleged  in 
the  return  ibid. 

30.  See  an  order  by  two  jufticcs  to 
execute  another  order  made  by 
others,  sot  good  489 

See  alfo  apprentices,  Baftards,   Cer* 
tiorari,  Jufiices  of  the  Peace*  Poor, 
>   and  SeJJtins. 


Ordinary,   vide  Adminiftratlon,   and 
Prefentation. 

Outlawry. 

1.  A.  indebted  to  B.  on  a  judgment, 
and  to  C.  on  bond,  is  outlawed  at 
thefoit  of  C.  and  his  lands  fcized, 
the  outlawry  (hall  be  preferred  be* 
fore  the  judgment  (except  fraud 
fhewn)  ^   <***£' 495 

2.  One  outlawed  for  a  xnifdemeanor 
only,  cannot  be  thereon  fined  for 
the  fact  494 

3.  Where  the  plaintiff  is  allowed  to 
revtrk  it  at  his  own  charge,  and 
the  difference  inter  £.  R.  and  C.  B. 
herein  495 

4.  Defendant  need  not  appear  in 
perfon  to  reverfe  it,  except  in  trea- 
son or  felony  496 

5.  If  one  comes  in  or  appears  gratis, 
he  may  reverfe  it  without  bail ;  ali- 
ter  if  by  cepi  corpus  ibid. 

6.  If  two  are  outlawed,  error  to  re- 
verfe it  mud  be  in  the  name  of  both 

ibid. 

7.  But  one  of  them  may  be  fummon- 
ed  and  fevered,  and  then  it  (hall  be 
only  for  his  benefit  that  appeared 

ibid. 

8.  On  error  to  reverfe  outlawry  for 
felony,  if  there  be  lands  a  fci.fa. 
muft  iflue  495 

9.  But  if  the  attorney-general  confefa 
on  record  there  are  none,  no  fci. 

fa.  is  neceflary  49c 

10.  See  outlawry  on  roefne  procefi 
does  not  make  the  debt  lien  on  the 
land  .  80 

Orphans,  vide  London. 

Overfeers,  vide  Poor. 

Oyer  and  Shelving  of  Deeds,  See: 

1 .  Want  ofprofert,  &c.  U  only  form, 
and  cured  by  verdict  497 

2.  And  upon  profert  made  unnecef- 
fary  oyer  (ball  not  be  given     ^  ibid. 

3.  Variance  between  the  writ  and 
count  not  pleadable  without  pray- 
ing oyer  of  the  writ  658 

4.  A  negative  plea  need  not  conclude 
prout  Patet,  cjTr.  (vide  p.  I .)      5  20 

LI  3  5.  Where 
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5.  Where  letters  patent  mod  be 
pleaded    with    a   fre/ert    or    not 

Page  497 

6.  A  deed  remains  in  court  ail  the 
term  it  is  produced  ;  ahttr  of  let- 
ters telUmcntary  or  adjniniftrations 

ibid. 

7.  Where  one  is  bound  to  make  a 
deed,  he  mud  fet  ii  forth  particu- 
larly 498 

8.  Defendant  demands  oyer  of  a  deed 
indented,  which  he  btmfclf  ought 
to  fet  forth,  and  the  plain  tig*  gives 
oyer  but  iroperff  clly  ;  it  is  at  the 
defendant's  peril  ibid. 

9.  Denial  of  oyer  where  it  '.  ught  to 
be  granted  is  error  ibid. 

10.  Aliter%  of  granting  it  where  it 
ought  uot  ibid. 

A  died  may  be  pleaded  without 
proferi  as  lojl  by  time  or  accident,  n. 

499 


Palatine  Count:  fs  of  Cbejfer,  &C. 

1.  MO   Ch:rf   Mi're  of  Chejler  till 

Q^    Eiizalcty*   time,   becaufe 
only  one  jbllue  501 

2.  No  outlawries  in  Cbe/ler  till 
33  H.  8.  c.  »j.  ;  for  coroners  there 
were    introduced    by    that    itatute 

ibid. 

3.  Error  lies  to  revcrfe  a  fine  there 

5  CO 

4.  A  habeas  corpus  lies  net  to  the 
couaty  palatine  of  Cbcjier  354 

Parceners,  v.  Joint -ten  ants,    See. 


Pardon. 

1.  The  king  may  pardon  murJer  by 
e^pref-  words  '499 

2.  A  pardon  for  murder  not  to  be  al- 
lowed without  writ  of  allowance 
certifying  furetics  taken  for  the 
F«ace  ibid. 

3.  One  pardoned  (hall  not  be  charged 
in  curtodv  with  civil  anions       500 

4.  Though  fine  for  a  nuifance  is  par- 
doned by  general  pardon,  yet  the 
-.'jammer.:  not  excufed  458 


5.  What  difibilmes  th*  king  mag 
pardon,  &c.  vide  King  and  Per- 
jury. 

Parijb.  Town,  Fill,  Sec. 

|.  A  pariih  prima  faeie  intends  a 
vill ;  ti.d  fo  if  a  place  be  name 4 
generally         ^  Page  50 \ 

2.  Wh^t  will  bring  a  reputed  parifh 
within  43  Elisz  for  poors  rates,  t£e. 

vide  P*or9  and  501 

3.  A  conftable  may  be  chofen  in  a 
town  or  corporation  by  cuftom  ibid. 

See  alfo  Vifnt. 

PjarijbrQUr1t,  vide  QJUeru 

Parliament. 

I.  An  adit  of  parliament  does  rot  ex- 
tend to  Ireland  unlefs  exprefsly 
named  $iq 

2*  The  jedicial  power  of  parliament 

'   is  in  the  peers,  but  the  judgment  is 

virtually  the  king's  ibid. 

3.  The  houfe  of  peers  have  a  double 
authority,  but  do  original  jurifcic- 
ti«'n  511 

4.  Tney  cannot  deprive  of  peerage, 
and  their  judgment  mud  be  for- 
mal, i£e.  510,  511 

5.  See  touching  the  Itx  parliaments  $ 
and  that  tnhm;anccs  uot  original- 
ly determinable  theie  51/ 

6.  See  the  ieveral  kinds  cf  right  of 
electing    members   of   parliament 

20,  21 

7.  Action  lies  not  for  refuting  to  re- 
ceive his  vote  in  the  elrtiion  of 
m  e  cd be  rs ,  per  3  centra  Holt  1 9 

8.  And  no  action  lies  at  common  hw 
1    for  a  f*\(e  rerurn,  unlefi  where  the 

right  is  determined,  or  cannot  be 

determined  in  parliament  502 

$u.  per  Wiiles,  C.  J.'n.     ibid'. 

9.  But  an  aclion  for  falte  return  lies 
on  the  itatute  7  y  8  W.  3.        504 

10.  The  king's  courts  may  judge  of 
parliamentary   matters    incidemly 

SO* 

I I.  On  commitments  by  the  boufe  of 
commons  for  privilege,  no  court 
can  deliver  on  a  habeas  corf  us,  fir 
3  centra  Kelt  [and  note)  503 

'12.  Fikng 
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ft.  Filing  and  continuing  an  origi- 
nal, no  breach  of  privilege  Page 

43.  And  the  authority  of  the  houfe 
of  commons  is  circumfcribed  bv 
law  MA 

See  alfo  Peers. 

Par/on,  Vicar  %  and  Curate. 

A  curate  is  removable  at  the  will  of 
theparfon  .   S°6 

See  Mo  Chaplain  and  Presentation. 
Partition,  vide  Apportionment. 

Patents. 

|.  A  new  charter  may  be  ufed  as  a 
new  grant,  or  as  a   confirmation 

168 

2.  Where  patents  mud  be  (hewn  with 
z  prefer t,  cjfr.  or  their  exemplifica- 
tion 497 

3.  Where  the  thing  intended  (hill 
pafs  by  the  patent  notwithstanding 
talfe  recitals,  &c.  561 

4.  A  grant  to  a  knight  by  the  name 
of  ciquire  i?  vcid  560,  561 

5.  A  peer  of  Ireland  m*y  be  c reared 
under   the  great    feal    of  England 

5° 

G.  When  a  patentee  is  difturbed  of 

his  dignity,  how  to  proceed       5 1 1 

7.   Of   dignities  created    by  patent, 

vide  509 

See  alfo  Surrender  5# 

Pauper. 

f.  A  pauper  (hall  pay  cofb  of  nonfoit 
or  be   whipped   (fed  QJ  per  Holt 

506 

2.  If  he  gives  notice  of  a  trial,  and 
does  no:  proceed,  he  ihall  be  dii- 
paupered  ibid. 

3.  Qnrrre,  If  one,  whofe  eftate  is 
mortgaged  for  nrre  than  its  value, 
puy  be  difpaupcred  507 

Pawns,  vide  Pledges. 


Payment  and  SatisfaclioM.    "    r 

1.  An  executor  may  pay  debts  of  a 
higher  nature  after  a  decree  quod 
computet  Page  507 

2.  But  aliter  after  a  final  decree,  for 
fuch  decree  is  in  nature  of  a  judg- 
ment 507 

Only  with  refpeSl  to  perfonalty,  n . 
ibid,. 

3.  A.  receives  money  of  B.  by  the 
hands  of  C.  it  is  y/.'s  money,  and 
he  mud  bear  the  lofs   by  C.  507, 

50S 

4.  So  if  A.  receives  part  of  a  Aim  and 
puts  it  into  a  bag,  and  while  count- 
ing the  red  due  the  bag  is  fto1en# 
iSc.  ibid. 

5.  Payment  to  a  bond  with  condi- 
tion indorfed  is  a  good  plea  before 
breach  ibid* 

6  But  not  after  breach,  for  the  be- 
nefit of  the  condition  is  loft  by  the 
breach  ibid* 

7.  Payment  of  a  part  and  acquittance 
pleaded  puis  darrein  continuance  it 
in  bar  519 

8.  Money  paid  on  a  void  award  may; 
be  pleaded  as  accord  and  fatisfac** 
lion  71 

Sec  alfo  Debt,  Executors,  Legacy,  Mo- 
ney, and  Tender. 

Peculiars,  vide  Adminiflrator. 

Peers  of  the  Realm. 

1.  An  earl's  ti.Ie  allowed  at  lawf 
though  it  had  been  disallowed  by 
the  J.irds  in  parliament     509,512 

2.  Of  ihe  creation,  office,  and  pof- 
feffions  of  earls  and  birous        5C9 

3.  An  «/>//£  peer  may  b»-  created  under 
the  grc.it  leal  of  England  509,  510 

4.  Tne  place  of  an  earl's  title  is  not 
material  nor  ncc/Tnv  to  be  in. 
England,  or  any  whrre  ibid. 

5.5  c  trie  iirfercnce  of  pleading  and 
trying  peerage  by  writ,  from  peer- 
age oy  patent  ibid, 

6.  Houfe  of  lords  cannot  deprive  of 
peerage  by  patent  ibid. 

7.  The  judicial  power  of  parliament 
is  in  the  peers,  but  it  is  virtual ; ' 
the  judgment  of  the  king        i4.-u\- 

L  1  4  8.  iicu.: 
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8.  Hoafe  of  peers  has  a  doable  au- 
thority  (legiflative  and   judicial) 

Page  5 1 1 

9.  But  they  have  no  original  jurif- 
didtion,  for  all  jurifdicuon  is  from 
the  crown  510,  511 

10.  Error  lies  not  from  the  Exche- 
quer-Court to  the  houfe  of  peers 

51' 

11.  Their  judgments  ooft  be  com- 
plete and  formal,  and  a  difmijfion 
is  no  judgment  511,512 

IX.  How  to  proceed  where  a  patentee 
is  difturbed  of  dignity  vide      511 

13.  Inheritances  not  originally  triable 
in  parliament  512 

\\.  One  arretted  by  the  name  of  a 
commoner,  the  court  will  not  on 
mention  try  whether  peer  or  not  ibid. 

15.  Where  a  peer  (hall  depofe  on  his 
oath  or  honour  ibid* 

Set  alfo  Names  and  Parliament. 

Pe*fi%*%  vide  Annuity. 

Perjury. 

1.  Perjury  may  be  given  in  evidence 
to  the  credit  of  a  witnefs  514 

2.  But  a  man  ought  not  to  be  drawn 
into  a  con (trudHve  perjury        ibid, 

3.  The  charge  thereof  ought  to  be 
equally  certain,  whether  at  com- 
mon law  or  on  the  ftatute  ibid. 

4.  Yet  on  conviction  thereof  on  the 
ftatute,  difability  is  part  of  the 
judgment  ibid. 

5.  But  on  a  conviflJcn  at  common 
law,  difability  is  only  the  confe- 
rence of  the  judgment  ibid. 

Judgment  on  the  above  feints  re 
ferved,  n.  ibid. 

6.  And  the  king  may  parden  a  difa- 
bility where  only  ihe  confequence 
of  a  judgment  687 

7.  But  not  where  part  of  the  judg- 
ment; yet  a  ftatute  will  pardon 
both  ibid. 

See  alio  IndiBmeuts. 

Pleas  and  Pleadings. 

I.  Plaeitum  eft  no  men  eoIUffivttm  219 
i.  On  a  habeas  corpus  returnable  in 


Mich,  term,  if  the  declaration  ha 
delivered  before  Craf.  Animar.  the 
defendant  muft  plead  to  try,  but  on 
a  cepi  corf,  he  is  only  to  plead  to 
enter  Page  513 

3.  And  fo  in  Eafter  term,  if  the  de- 
claration be  delivered  before  Mem/. 
Pa/c.  l3c.  ibid,  vide  518 

4.  On  informations  in  Middle/ex  the 
defendant  has  the  whole  term  to 
plead  514 

5.  But  if  laid  in  the  coon  try,  he  (hall 
hare  time  till  the  following  term 

ibid. 

6.  To  a  declaration  delivered  again  ft 
one  in  coftody,  he  ftiall  have  the 
whole  term  to  plead  in  abatement 

5»5 

7.  But  upon  filing  bills  againft  offi- 
cers and  clerks,  it  is  fufficient  if 
there  be  four  days  within  term  tot 
plead  517 

8.  And  note,  Sundays  and  holidays, 
are  to  be  reckoned  as  well  as  the 
day  of  filing  the  bill  ibid. 

9.  No  new  rules  to  plead  after  an 
amendment,  uoleft  an  imparlance 
be  given  ibid. 

10.  Pleas  in  abatement,  as  mifnomer, 
kfc.  not  pleadable  after  imparlance 

if.  After  the  bail-bond  forfeited,  the 
defendant  cannot  plead  in  abate- 
ment of  the  original  a&ion      519 

12.  When  and  how  a  defendant  (hall 
plead  after  a  voluntary  appearance 
on  a  cepi  returned  518 

15^  If  judgment  io  ejectment  be 
iigned  for  want  of  a  plea,  in  a 
country-caufe,  but  no  poffeffion 
delivered,  the  plaintiff  may  be 
compelled  to  accept  of  a  plea; 
contra  if  poffeffion  delivered      ci6 

14.  A  judgment  may  be  fet  abide, 
though  ftriclly  regular,  in  order  to 
try  the  merits  518 

15.  Before  joinder  in  demurrer,  the 
defendant  may  waive  his  fpecial 
pica,  and  plead  the  general  ifliie 

5*5 

16.  Contra  where  a  role  is  to  plead, 
fo  as  to  ftand  by  it,  and  he  pleads 
fpecially,  and  the  plaintiff  demurs, 

ibid. 

Note  e-n  waiving  fleas  ibid. 

17.  The 
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f7.  The  court  will  never  order  a  man 
to  plead  peremptorily,  till  the  rules 
for  pleading  are  oat         Page  516 

f  8.  Nothing  can  be  taken  advantage 
of  on  a  plea  over,  which  could  not 
pn  a  general  demurrer  5 1 9 

Where  a  ftatute  creates  a  new 
thing  in  writing,  it  molt  be  fo 
pleaded  ;  but  where  it  only  adds  to 
a  common -law  matter,  it  needs  not 
be  fet  forth  in  a  declaration,  bnt 
muft  in  a  plea  ibid. 

19.  It  is  again  ft  the  duty  of  counfel, 
and  the  flat.  Weft  1.  f.  29.  to  fign 
frivolous  (ham  pleas  517 

20.  An  attorney  cannot  be  compelled 
to  fwear  his  plea,  but  where  it  is  a 
foreign  plea  51 J 

21.  But  if  he  put  in  a  falfe  or  fri- 
volous plea  in  deceit  of  the  court, 
he  may  be  fined  5*5»  S*6 

a*.  A  parol  award  may  be  pleaded, 
ready  f  be  delivered,  and  parol  ufes 
averred  75, 676 

23.  Several  bars  may  be  pleaded  to 
feveral  parcels  of  a  debt  on  bond 

180 

24.  But  one  defendant  cannot  plead 
two  pleas  that  go  to  the  whole  2 1 8 

25.  A  plea  to  the  jurifdidtion  is  well 
in  the  negative,  and  <yenit  &  dicit, 
or  dicit  only,  a  good  defence     30, 

543»  544 

26.  Though  the  bond  of  an  infant, 
or  non  compos,  is  void,  yet  they  can- 
not plead  won  eftfa&ujn    427,  675 

27.  Teftatum  exiftit  .is  no  averment, 
and  only  recital  515 

28.  Onerari  non  debet  is  proper  only 
where  there  never  was  a  charge 

5.6 

29.  In  debt  on  a.  judgment  the  de- 
claration may  be  fans  prout  patet 
fer  recordum  565 

30.  A  negative  plea  need  not  con- 
clude prout  patet  per  recordum    5  20 

31.  And  if  a  record  be  pleaded, 
though  no  fuch  conclufion,  yet  the 
other  may  reply  nultitl  record  ibid. 

32.  Where  the  plea  is  in  abatement, 
'    the  replication  mult  conclude  to 

the  country  2 

33.  But  to  a  plea  in  bar,  it  muft  con- 
'    f lude  fcf  bocfaratus  eft  verificare  2, 

vide  629 


34.  In  replevin,  prifel  in  tutttr  li*uf 
muft  not  conclude  petit  judicium  & 
retorn.,  &c.  Page  3 

35.  Plea  of  taking  by  diftrefs  doea 
not  con  Ms  property  640 

36.  In  trefpafs,  &c  justifying  under 
a  writ,  is  not  enough  to  (hew  where 
returnable  fans  (hewing  whence  it 
iffurd  5 1 7,  <vldez^$ 

37.  Performance  muft  be  pleaded  m 
the  very  words  of  the  condition; 
aliter  of  an  ejecofe  520 

38.  A  plea  on  the  ftatute  for  dis- 
charge of  poor  prifoner  ought  CO) 
(hew  all  the  qualifications  and  dr- 
cumftances  to  bring  a  defendant 
within  the  ad  521 

39.  Where  a  ftatute  creates  a  new 
thing  in  writing,  it  muft  be  io 
pleaded  ;  but  where  it  only  adds  it 
to  a  common  law  matter,  it  need 
not  510 

40.  Where  a  plea  (hall  conclude  with 
a  profert,  feV.         73  bit  545,  584 

411  A  plea  delivered  as  an  efcr&w 
muft  conclude  to  the  country    274 

42.  Where  tertenants  may  not  joia 
in  a  plea  xofci.fa.  601 

43.  Difference  in  pleading  feifim  be- 
tween tenants  in  common  and  par- 
ceners. 630 

See  alfo  Abatement,  Amendment,  Cow 
ti nuance,  Eftoppel,  Demurrer,  De* 
parture,  Jeofails,  Imparlance,  Li- 
mitations *  Mifnomer,  Payment,  Pri- 
vilege, Records,  Repleader,  TenderB 
Traverfe,  and  Variance* 

Pledge  and  Bailment. 

See  of  pawnbrokers  and  pawns,  and 

how  pawns  are  to  be  demanded 

5«»  5*5 

Policies  of  Infurance,  vide  Merchants  * 

Poor,  Poors  Rates,  Vagrants,  8cc. 

1.  There  are  two  ways,  by  43  Elix> 
to  make  one  pari(h  contributory  to 
the  poor  of  another  48 1 

2.  And  touching  fuch  orders  for  fuch 
contribution  vide  480 

3.  Wheie  and  what  notice  11  necef- 

fary 
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ftry  or  not,  to  make  a  fettlement, 

Vtdi  Page  472,473,476,  5 2  j,  524 

£.    What   payment    of  panihrates 

make  a  fettlement  478 

5.  Renting  a  mill  of  10  /.  per  an  n. 
makes  a  fettlement  536 

6.  So  a  parilh-clerk  nominated  by 
tbe  parlon  ibid. 

j.    Having  lands  in    a   parifh  does 

not,   but  living  there  and  having 

lands  does,  without  notice         524. 

The  refidence  need  not  be  on  the 

lands,  n.  ibid. 

$,  Taxation  without  payment  does 
not  523,  vide  534 

9.  For  nothing  makes  a  fettle  me  nt 
within  3  fcf  4  IV.  tf  3/.  that  is  not 
within  the  very  words  534 

jo.  An  apprentice  may  gain  a  fci tie- 
men  t,  though  tbe  ma  iter  has  none 

533 

11.  A  lunatic  is  to  be  fettled  with 
the  father,  not  where  born        427 

12.  A  baftard  born  at  A.  pending  ah 
illegal  order  of  removal  from  B%  is 
to  be  fettled  at  B.     121,  474/  532 

13.  A  vagrant  is  to  be  fent  to  the 
pltce  of  birth,  and  thence  by  order 
to  his  place  of  fettlement         526 

14.  An  unmarried  perfon  hired  for  a 
year,  and  marrying  before  it  is  ex- 
pired, cannot  be  removed  527 

15.  And  if  he  performs  his  fervice, 
gains  a  fettlement,  notwithflanding 
his  marriage  527,  5:9 

16.  Two  feveral  hirings  for  haif  a 
year,  though  fervice  for  a  whole 
year,  makes  no  fettlement        535 

17.  The  father  fettled  a:  A.  renroves 
to  B.  with  his  children,  and  gains 
a  new  fenlement  there;  the  chil- 
dren thereby  gain  the  fame,  though 
under  the  age  of  feven  years      52S 

The  father's  fettlement  extendi  to 
children  born  after  his  death*  n.    ib. 

18.  A  certincatc-man  is  not  rcmova* 
ble  till  actually  chargeable,  anJ  the 
order  of  removal  mulWo  ac judge 
hicn  5U 

19.  And  a  certificate  concluJcs  the 
parifh  giving  it,  as  to  all  the  woiJd 

535,  fed  vide  eontra  530 

20.  A  (landing  rate  for  the  poor  can- 
not be  made,  for  it  is  variable  by 
circuo/hacca  4*6, 531 


21.  And  ju  dices  may  quafh  the  ir&oJf 
rate,  where  unequaJ,  and  make  or 
order  a  new  one  Page  524 

22.  Rates  and  affeffments  tor  the 
poor  ought  to  be  raifed  monthly, 
fcV.  531,  53a 

23.  Hofpital  lands  are  chargeable  ro 
the  poor  527 

There  can   be  no  rate  <where  «# 
perfon  has  a  rateable  inter  eft  >  n.    ib. 

24.  No  Mandamus  he*  10  (be  over- 
feers  to  nuke  a  rate  to  reimburfe 
the  forir.er  overfecrs  53  s 

25.  Amanda&us  to  compel  precedent 
overicers  to  account  with  the  pre* 
fent,  quafhed  525 

26.  Upon  appeal   from  allowance  of 
■    overleer's    accounts,    ftflions    mud 

execute  their  judgment,  in  the  fame 
manner  as  two  juftice*  ought  10  do 

533 
See  a! To   Apprentices,    Bajfards,  Or- 
ders of  Jnftices,  and  Sejfions. 

Powers,  &c. 

1.  Power  to  deroife  land?,  except  the 
demefne  lands  of  the  manor;  co-; 
py holds  are  within  tbe  exception 

5331 
2*  Power  to  charge  lands  with  a  turn 

of  money,    imports    the    intercit 

thereof  al.o  53S 

3.  See  the  difference  of  a  power  ap-. 
pendant  to  the  eftate,  and  colla- 
teral to  it  239,240 

4.  IVwer  to  examine,  hear,  «nd  pu* 
nifh,  is  a  judicial  power  2CO 

Court  having  power  to  fine  aod  im-. 
prifon  is  a  court  of  record        ibid. 

5.  Power  of  election  in  one  body  cor- 
porate* and  approbation  in  an o thee 

436 

6.  Juftices  power  to  difcharge  ap- 
prentices, extends  only  to  fuch 
tr.t^s  as  are  menitoued  in  the  fta- 
Ute  471 

7.  Whatever  is  to  take  effect  out  of 
an  authority,  or  by  way  of  ap- 
pointment, is  good  without  deed 

467 
See  alfo  Authority. 

Prerogative,  vide  King  and  Prefenta* 
ticn* 

PrefcriftioM* 
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Prefcription. 

1.  How  a  prefcription  may  be  laid 
in  tenentes  13  occupatores    Page  3  J  6 

2.  Where  the  charge  is  on  the  de- 

*  fendant  of  common  right,  the 
plaintiff1  need  doc  pre  A:  ri  be  in  his 
declaration  22 

y  Bat  where  a  charge  againll  com- 

*  mon  right  is  laid  on  the  owner  of 
the  foil,  the  plaintiff  muft  make  a 
title,  and  a  prefcription  is  fufficient 

335*  v.Mf  538 

4.  Where  and  how  one  that  has  a 
* '  prefciiptive  r'ghc  may  fue  in  the 

fpiritual  court  55 1 

See  alfo  Tithes. 

Pre/en!  at  ion,  Sec. 

|.  PrefenUtion,  admiflion,  irftitution. 
and  induction,  are  requ'rfite  to  com- 
plete a  parfon  137 

2.  After  inftitu-ion  and  induction,  a 
presentation   by   the  king  is  void 

162 

3.  The  ordinary  may  examine  and 
'    refufe,  but  it  mull  be  in  convenient 

time  539 

c.  And  wh?re  he  refufes,  quia  infujji- 
ciens  in  liter  at  ur  a,  he  mull  fhrw  in 
what  particular;  elfe  it  is  too  ge- 
neral Hid.  540 

5.  Alfo  he  muft  give  notice  of  nis 
refufal,  if  it  be  quia  Miter  at  us;  alt' 
ter  if  quia  criminofus  ibid* 

6.  The  ordinary  may  refufe  as  unfit 
for  this,  though  he  had  allowed 
him  fit  for  a  former  cure  ibid* 

7.  A  prefentation  may  deilroy  an  im- 
propriation,   but  not  a  donative 

541 

8.  Before  the  reformation  the  pope 
pre  fen  ted  on  promotion  of  the  in- 
cumbent, and  now  the  king      504 

p.  Where  a  new  advowfon  is  created 
by  ftatute,  it  is  fubjed  to  the  fame 
rules  of  law  and  prerogative  of  the 
crown  as  an  old  one  ibid. 

10.  In  cafe  of  a  prerogative  turn  to 
pre  fen  t,  the  writ  of  quart  imptdit  is 
general  559 

li:  In  a  quart  imptdit  DOnfuit  after 

'  .appearance  is  peremptory       ibid. 


12.  It  is  fufficient  to  lay  a  feifin  tem 
pore  pads  tempore  domini  rtgis  Page 

.561 

J3.  In  a  quart  imptdit,  plaintiff  de- 
clared upon  an  agreement  by  in- 
denture to  prelent  by  turns         43 

14.  Such  compositions  or  agreement* 

may  be  made  by  record,   by  deed. 

or  by  parol,  and  how  each  may  be 

ibid.  44 

See  alfo  Privies,  &c. 

Principal  InterrJI,  &c.   vide  Money. 

Principal  and  Accejfary. 

1.  In  the  higheft  and  lowed  offences 
there  are  no  acceflaries,  for  all  are 
principals  418 

2.  Ergo  in  treafon,  the  writer  or  con- 
cealer is  as  guilty  as  the  contriver 
or  a  dor  ibid. 

3  So  in  barterv,if  A.  only  holds  the 
door  while  B.  beats  C,  A,  it  as 
guilty  as  B.  [<vidt,  13 c  )  ibid. 

4  If  feveral  make  a  riut,  and  a  man 
is  killed,  they  are  all  principals  in 
the  murder  334 

5.  Where  a  flat,  makes  an  offence 
felony,  acceiTaries  (properly)  tho* 
not  named  are  within  it  542 

6.  Alittr  where  it  makes  a  particular 
fad  more  penal  ibid. 

See  alfo  Felony  and  Libels. 

Pri/agty  vide  Subfidiee. 

Privilege  of  Perfonj. 

1.  Privilege  pleaded  in  the  negative 
is  well,  and  venit  W  die  it 9  or  dicit 
only,  a  good  defence        543,  544 

2.  Aphilazerofi?  £. arretted  per  breve, 
was  difcharged  on  common  bail, 
for  he  ought  to  be  fued  hv  bill  544 

3.  But  an  attorney  of  C.  B.  fued  by 
bill  in  B.R.  muft  plead  his  privi- 
lege, and  cannot  be  difcharged  on 
moron  ibid. 

The  privilege  is  to  be  fued  in  their 
envn  court,  but  not  by  bill,  n.     ibid. 

4.  Where  privilege  of  attorney  ia 
pleaded  with  a  writ,  his  being  an 


attorney  cannot  be  denied 


545 
;.  Alitelr 
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g.  Jitter  if  he  pleads  his  privilege 
without  writ  ^  Page  545 

6.  A  plea  of  privilege  as  attorney  of 
C.  B.  need  not  (hew  the  writ  under 
feal,  not  a  venue,  nor  where  C  B. 
fits  ibid. 

7.  For  a  joint  caufe  of  action  again  ft 
an  attorney  and  another  man*  both 
in  oft  bearrefted  544 

0.  A  bill  cannot  be  filed  again  ft  a 
privileged  pcrfon  in  the  vacation, 
which  begins  as  foon  as  the  court 
rifes  ibid* 

A  bill  may  bt  filed  againft  an  at- 
torney in  the  vacation,  n.  ibid. 
9.  On  a  voluntary  coming  in  to  con* 
fefs an  indictment,  13 e.  noprivilega 
fund*  &  redeunde  allowed  ibid. 

All  perfons  having  relation  to  a 
(ait  witch  calls  for  tbiir  attendance 
are  privileged,  n.  ibid. 

fo.  For  pleas  of  privilege  in  abate- 
ment, vide  Abatement*  &c.  and 
+otef.  545 

Privilege  of  Place. 

1.  There  are  four  caufes  of  privilege 
of  the  Exchequer,  vix.  1.  Informer 

•  for  the  king.  2.  Accountant  to 
the  king.  3.  Debtor  to  the  king. 
4.  Officer  or  attendant  on  the  court 

546 

2.  Where  plaintiff  is  privileged  the 
fuit  is  by  quo  minus,  where  the  de- 
fendant, it  is  by  bill  ibid. 

3.  Superfedeat  to  a  fuit  in  the  Exche- 
quer, dummodo  non  ta»git  nos  vcl9 
l£c.  difa)lo*ed,  becauie  the  matter 
was  pleadable  ibid, 

4.  See  the  difference  of  allowing  pri- 
vilege of  the  Exihtquer  iu  C.  B. 
and  in  B.  R.  ibid. 

5.  Motion  and  argument  in  B.  R. 
for  an  attachment  551 

Privies  and  Privities. 

1.  If  lefice  f.?r  years  afljgn,  [£c.  there 
is  no  privity  of  eftate  between  him 
and  the  aftgnce,  but  only  of  con- 
tract 317 

Xete ;  A  compofition  (or  cootra&)  to 
prefent  by  turns  may  be  three  way?* 


Firft,  By  record,  either  betweet  pri- 
vies in  blood  or  ftrangers,  and  there 
the  patron  is  not  put  id  a  fuare  im- 
pede?, but  may  foe  a  fcire  fecias 
P*g*+% 

Secondly,  fy  deed,  either  between 
privies  in  blood  or  ftrangers,  which, 
if  executed,  the  plaintiff  in  a  foarc 
imp  edit  need  not  mention  the  com* 
polition  44 

Thirdly,  By  parol,  between  privies  in 
blood  only  ;  for  between  ftrangers 
compofaioo  cannot  be  fans  deed 

ibid. 

Prohibition  and  Cenfultatio*. 

1.  Prohibition  to  a  fuit  for  a  legacy 
for  refufing  proof  of  payment  by 
one  witnefs;  aliter  in  probata  of 
wills  547 

2*  Prohibition  to  a  probate  of  a  will 
of  lands  and  goods  upon  fuggeftion 
of  non  compos  denied  55  a 

A  probate  is  conclusive  proof  of 
a  vsill  ofperfonalty,  bat  canity  tmili 
relieve  againft  a  probate  obtained  by 
frauds  n.  ibid., 

3.  Where  matter  of  the  fuggeftion 
does  not  appear  on  the  libel,  affi- 
davit is  necefiary  549 

4.  And  the  fuggeftion  in  the  cafe  of 
tithes  mutt  be  proved  within  fix 
calendar  months  from  the  tefle  of 
the  prohibition  554 

5.  Prohibition  (hall  not  go  for  a  no- 
dus or  other  foreign  matter  uoieft 
pleaded  below  551 

6.  A  fub  tracts  tithes  in  one  diocefs 
and  removes  into  another,  and  be- 
ing afterward  found  in  the  firft,  is 
there  cited,  1st.  and  confutation 
awarded ;  for  fub  trad  ion  of  tithes 
is  local  549 

7.  A  prohibition  may  be  granted 
after  fentence,  where  the  caufe  it 
not  of  fpiritual  conuzance;  alitor 
of  citing  one  out  of  the  diocefe 

.548 

8.  One  having  a  prefcriptive  right  to 
a  feat  in  a  church,  may,  if  difturb- 
ed,  foe  in  the  Spiritual  Court  to 
have  his  pofleflion  quieted        £51 

9.  And  on  fuit  there  againft  the  vicar 
ofS.  for  not  performing  divine  fer- 
vid 
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ttce  in  the  chapel  of  C.  it  bound 

by  cuftom*  a  prohibition  denied 

Pmgi  550 

10.  Prohibition  to  a  fuit  there,  for 
folicitation  of  cbaftity,  he  haviog 
been  conviAed  on  indictment  of  an 
aflault  with  intent  to  ravifli,  &fr. 

5S* 

11.  Prohibition  lies  to  the  Spiritual 
Court  in  any  fait,  for  denying  a 
copy  of  the  libel ;  but  not  to  the 
Admiralty  ^  553 

1 2.  And  fee  a  prohibition  to  the  A«U 
miralty  denied,  .unlefs  the  defend- 
ant would  appear  and  give  bail  548 

Note  contra  a  #  a  ibid. 

13.  Several  prohibitions  to  the  Spi- 
ritual Court,  for  taking  belli,  for 
calling  knave,  again  ft  annulling 
marriage,  and  baftardizicg      547* 

548 

14.  So  to  the  Court  of  Honour,  on 
fuit  there  for  words  553 

15.  See  a  prohibition  granted  to  a 
fuit  in  equity  for  difbo  very  of  mat* 
ters  to  make  the  defendant  forfeit 
his  freehold  550 

In  what  cafes  defendant  is  or  is 
not  prote&ed  from  difcevery,  on  ac- 
count of  forfeitures,  &c.  n.       ibid* 

16.  And  fee  a  motion  and  argument 
for  a  prohibition  to  the  court  of 
Exchequer  on  an  attachment  iffued 
thence  for  proceeding  in  B.  R.  551 

See  alfo  Admiralty  and  Tithes. 

Proof,  vide  Evidence  and  WitueJJe*. 

Property. 

1.  A  man  has  the  property  of  things 
fir*  natura%  that  are  killed  in  his 
own  ground  559 

2.  So*  one  that  has  libera  pifcaria  has 
property  in  the  fiih  ( &  Co.  Lit.  122 
denied)  637,  357  3L? 

3.  What  property  a  man  has  in  vil- 
leins and  negroes  666,  66 7 

4.  A  difference  in  property  of  things 
having  a  natural  exilience  and  a  ci- 
vil exigence  only  66 7 

5.  Plea  of  taking  by  diftrefs  for  rent 
does  not  coafeli  property,  &fr.  vide 

640 


Quantum  Meruit* 

1 .  A  Quantum  meruit  for  meat,  drink* 

dc  laid  uncertain  as  to  time, 
yet  well  Page  cjy 

2.  So  the  word  quantum  omitted  ia 
the  count,  yet  well,  for  tasuum,  fup- 
plie.it  r57 

3.  A  quantum  mermt  is  to  be  taken 
according  to  the  intent  of  the 
parties  ^      5cg 

4.  In  quantum  meruit  motion  for 
bringing  money  into  court,  fome- 
times  granted  and  fome times  de- 
nied 597 

5.  Quantum  meruit  lies  for  ferving  as 
a  commiffionerona  commiffion  to 
examine  witneffes  330 

See  alfo  ajfumpfits  in  JcJions  on  the 
Cafe. 

Quare  Irnpedit. 

I.  In  quare  irnpedit  the  plaintiff  de- 
clares on  agreement  by  indenture 
between  joint-tenants  to  prefenc  bf 
turns  43 

a.  And  fee  how  a  composition  or 
agreement  toprefent  by  turns  may 
be  made  ibid.  44 

3.  In  cafe  of  a  prerogative  turn  the 
writ  is  general,  quat  ad  noftram 
fpeBat  donatienem  536 

4.  It  is  fufficient  to  lay  a  feifin  ten$~ 
pore  pads  tempore  domini  regis     561 

5.  In  a  quare  irnpedit  nonfuit  after  ap- 
pearance is  peremptory  359; 

See  alfo  Presentation,  Sec. 

Que  Eftate. 

1 .  A  termor  for  years  cannot  declare 
on  a  que  eftate  363 

2.  In  making  titte,  the  commence-* 
men t  of  particular  eftates  muft  be 
Jhewa  562 

3.  A  diver/ity  therein  between  counts 
and  avowries  ibid, 

Quod  Permit  tat  9  vide  Nuifance. 

Quod  cum  and  Quare,  vide  636. 

Recitals, 
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Recitals f  vide  Evidence,  1 2 
See  alfo  Pleas,  &c. 


*3- 


6.  Roll  of  t  precedent  term  ought  to 
be  filed  before  motion  to  mike  it  a 
€onJtli::m  Peg*  S^5 

See  slfo  Faikr  of  Record,  Plea,  and 

Reflitutio*. 


Recognizances,  Statutes,    E  leg  its,  8c  c. 

I.  T3  Ecognizances  in  B.  R.  though 

taken  at  a  judge's  chamber, 

mult  be  declared  00  as  if  taken  in 

court  Page  56^,  659 

±.  But  aliter  in  C:  B,t  for  there  it  it 

.    to  be  declared  on  as  taken  &t  his 

chamber  ibid,  fide  600,  6^9 

3.  Recognizance  of  bail  in  C.  B. 
binoV  from  the  caption,  but  in 
JB.  R.  from  the  entry  only     600, 

659 

4.  No  fuperfedear  to  a  certiorari  for 
removing  an  indi&ment,  unlets  re- 
cognizance  entered  into  of  20  /. 

600,  659 

r.  The  conozee  of  a  ftatute  cannot 

aflign  his  intereli  afrer  extent  and 

.  filtrate,  if  the  conuzor  continues 

in  pofleflion  563 

6.  On   elegit j t  if  the  Aeriff  deliver 

more  than  a  moiety,  the  execution 

is  void  ibid. 

Separate  lands  may  be  extended,  n . 

ibid. 

See  alfo  Judgments,  l£c. 

Record. 

!•  In  efcape  the  plaintiff  did  net  al- 
lege the  commitment,  /rout  fattt 
per  reeordum,  but  wcil  on  a  general 
demurrer  565 

2.  On  a  certiorari  the  very  recoid  is 
returned  (vide  Certiorari  J        ibid, 

3.  On  nul  tiel  record  pleaded  of  a  re- 
cord of  the  fame  court,  day  may  !>c 
given  for  the  party  to  bring  it  in, 
or  for  the  juflices  to  infpeci  it,  but 
the  defendant  cannot  demur     566 

4.  A  printed  flatute  not  evidence 
upon  nul  tiel  record  pleaded      ibid. 

Where  the  printed  flatute  bock  is 
evidence,  n.  ibid. 

5.  Ad  of  the  conrt  upon  record  may 
be  altered  the  fame  term,  but  cf  the 
party  not  5665  567 


Recoveries  Common. 

1.  See  feveral  precedents  of  reco- 
veries f offered  by  infants,  but  that 
difallowed  567 

Private  a&s  of  parliament  are  no=fo 
irfed  for  this  purjpfe,  n.  ibid. 

2.  To  A,  and  a*,  for  life,  remainder 
to  the  heirs  males  of  A,  on  the  wife 
begotten,  A.  cannot  deck  ibis  re- 
mainder  during    bis    wife'*     life 

Note  concerning  the  freehold  btirg 
n/efled  in  the  tenant  to  the  praecipe 

ibid. 

3.  In  a  recovery  the  tenant  to  the 
prarci/e  was  made  by  a  fine,  whir  a 
was  after  reverfed,  yet  good     ibid. 

4.  And  if  the  tenant  gains  the  free- 
hold at  any  time  before  judgment, 
it  is  good  ibid. 

y.  Alio  non -tenure  is  cured  by  a  fab- 

fequent  purchafe  569 

It  isfnficient  if  the  tenant  acqnire* 

the  freehold  before  the  end  of  the  term 

in  which  the  recovery  is  fnffered,  n. 

ibid. 

6.  To  A.  and  the  heirs  of  her  body, 
by  one  of  the  name  of  S carle,  is  an 
eltate  tail  5^0 

j.  A  condition  that  runs  with  tht 
lard  cannot  be  barred  by  reco- 
very ;  aliter  of  a  condition  colla- 
teral ibicf. 

8.  Tenant  in  tail  and  he  hi  remain- 
der may  be  vouched  jointly        571 

9.  If  the  tenant  vouches  a  Orangery 
who  vouches  tenant  in  tail,  and  he 
enters  into  warranty,  it  is  good  571 

10.  And  tenant  in  rail  coming  in  at 
vouchee,  comes  in  in  piivity  of  all 
cflate*  he  ever  had  ibid* 

See  alfo  Fines,  lifts,  and  Trufts. 

Recnfants,  vide  Church  of  England. 

Rfufal,  vide  Tender,  Sec. 

Rclcaft 
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Releafe  and  Defeazance. 

1.  A  defeazance  mull  contain  proper 
words  of  defeasance,  &c  Page  575 

1.  Covenant  not  to  fue  for  a  certain 
lime,  is  not  a  releafe  or  defeazance 

A  covenant  net  to  fue  at  all  is  a 
releafe,  n.  ibid. 

3.  Bond  from  A.  and  B-  to  C,  joint 
and  feveral,  a  covenant  from  C. 
not  to  fue  A.  is  not  a  defeazance 

575 

4.  One  deed  not  to  be  conftrued  as  a 
defeazance  of  another,  without  ne- 
cef&ty  ibid, 

5.  A  releafe  of  all  demands  to  the 
perfoaal  eftate  of  the  in tt (late,  re- 
leafes  not  a  bond  before  judgment 
and  execution  ibid, 

6.  Where  one  re  1  cafes  his  right  he 
cannot  purfue  his  action  or  remedy 

412 

7.  But  if  he  has  a  right  and  feveral 
remedies,  the  difcharge  of  one  re- 
medy difcharges  not  the  other  ibid, 

8.  Where  a  provifo  goes  by  way  of 
defeazance  of  a  covenant,  it  muft 
be  pleaded  on  the  other  fide      574 

9.  But  otherwife,  where  it  is  by  way 
of  explanation  or  rcftriction  of  the 
covenant  ibid, 

10.  A  growing  rent  is  not  releafed 
by  a  releafe  of  all  demands       578 

11.  One  bound  to  releafe  on  pay- 
ment of  money,  is  bound  to  releafe 
on  tender  and  refufal  75 

Remainder,  vide  page  59 1  • 

l.  Every  remainder  is  to  veft  during 
the  particular  eftate,  or  eo  inftanti 
it  determines  228 

t.  And  a  right  of  entry  mud  be  pre- 
fently  upon  the  happening  of  a 
contingent  remainder  577 

Note  concerning  the  union  of  the 
remainder  with  the  particular  eftate 

ibid. 

3.  A  right  of  entry  will  fupport  a 
*     contingent  remainder,  but  right  of 

action  not  576 

4.  Surrender  of  tenant  for  life,  being 
non  compos  to  a  remainder- man,  is 
void,^  and  cannot  bar  a  contingent 

.    remainder  ibid. 


5.  A,  tenant  for  life,  remainder  to  Mi 
wife  for  life,  remainder  to  his  ift, 
2d,  fons  in  tail,  remainder  to  A.9$ 
right  heirs;  A.  commits  treafon, 
and  then  has  a  fon,  and  is  then  at- 
tainted ;  the  contingent  remainder 
to  him  not  difcharged  by  veiling  in 
the  crown  during  hit  life,  becaufe 
the  wife's  eftate  is  fufficient  to  fup- 
port it    ^  Page  576 

6    A  remainder  may  be  of  a  rent  dg 

See  alio  Devifes,  Grants,  and  Rever- 
fans. 

Remedies,  vide  Aclions  in  General,  Re* 
leafe,  Rights,  &c. 

Render,  vide  Bail. 

Rents,  vide  Day,  Sec.   Releafe  10.  and 
pages  466,  577,  578. 


Repleader. 

1 .  Repleader  not  allowed  before  trial, 
not  after  a  default  579 

2.  When  awarded,  the  parties  are  to 
begin  de  novo  at  the  fir  ft  fault    ib. 

3.  If  denied  where  gran  table,  or 
granted  where  it  fhould  be  denied, 
it  is  error  ibid. 

4.  .Where  a  defendant  makes  defauJt 
at  nifiprius,  no  judgment  can  be 
for  him,   nor  repleader  awarded 

216 

5.  Repleader  cannot  be  where  a  tref- 
pafs  is  confefted  173 

Repleader  only   awarded   where 
complete  jyftice  can  be  done,  n.     ib. 

Replevins,  Avowries,   and   Homing 
Replegiando, 

1.  A  replevin  may  be  by  plaint  in 
the  country,  as  well  as  by  original 
here  701 

2.  Bailiff  of  a  hundred  cannot  grace 
replevins  out  of  court  580 

3.  Clerk  of  the  county  court  granted 
a  replevin  without  bond  or  furety 
to  profecute  467 

4.  The  flierifFin  replevin  cannot  re- 
turn that  the  cattle,  \2c.  were  not 
taken  581 

5.  But  after  el  on  gat  a  returned    and 

withernam 
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withernam  awarded,  the  defendant 
may  plead  ntn  ce/it  Page  581 

6.  Upon  pleading  xon  cepit  or  claim- 
ing property,  the  defendant  Dial  I 
have  bis  goods  again  ibid. 

7.  So  in  a  bomiue  replegidnds  he  (hall 
be  bailed  on  a  nen  cepit  ibid. 

8*  But  on  ekngatu  returned  therein* 
if  he  pleads  non  cepit,  no  wither- 
nam (hall  iflue  582 

9.  And  in  homine  rtplegiamde,  the  de- 
fendant cannot  be  bailed  before  re- 
turn of  the  withernam  582 

so.  Alfo  the  plaintiff  is  demandable 
on  return  of  the  withernam,  and 
may  be  nonfuit  for  not  appearing 

ibid. 

11.  And  there  may  be  a  new  capiat 
in  withernam  after  the  defendant 
had  been  bailed  on  the  firft        582 

12.  For  a  withernam  is  only  mefne 
proceft,    and    not   an   execution 

ibid. 

15.  Want  of  addition  not  pleadable 

to  a  homing  repltgiando  or  replevin 

14*  In  replevin  property  in  a  (tranger 
is  pleadable  in  bar  or  abatement, 
(vide  Abatement)  3,  5 

15.  How  prifelin  outer  lieu  mo  ft  con- 
clude, and  mall  make  fuggeftion 
for  a  return  3,  94 

16.  And  all  pleas  in  abatement  in 
replevin  (except  property)  mull 
fogged  matter  for  a  return    93,  94 

17.  Second  deliverance  is  a  fnperj'e- 
deas  to  the  retorno  habendo,  but  not 
to  the  writ  of  inquiry  95 

18.  In  a  plea  in  bar  of  tender  of  rent 
in  replevin,  *K  If  the  money  is  to 

'     "  5«3. 


be  brought  into  court,  via: 


SV7 

19.  But  fee  the  reafon  why  it  Ouil 

20.  And  therein  de  injuria  f ma  abjque 
hoc  quod  fun  in  aretro,  amounts  to 
the  general  iflue  5S3 

21.  Nete;  The  command  or  autho- 
rity in  replevin  is  not  iravei fable 

409 

22*  Avowry  for  rent  where  part  is 

not  yet  due  is  error,  but  may  be 

cured  before  judgment  by  abating 

the  avowry  as  to  that  580 


Beqnsfi. 

1.  If  A.  requefta  B.  to  take  goo&j 
and  B.  does  it,  &c.  A.  it  a  tref- 
pafler  Page  409 

2.  Condition  to  do  an  a&  at  the  end 
of  feven  years  on  requeft,  requefl 
mull  be  made  on  the  lait  day      585 

3.  Where  a  requeft  of  depart  are,  -&V. 
is  neceflary  to  make  one  a  trcfpaHer 

641 
See  alfo  Nc/fce. 

Befene. 

1.  Attachment  for  a  refene  is  never 
granted  upon  affidavits  586 

2.  But  a  refener  may  be  discharged 
on  affidavits  &/. 

3.  The  fine  for  a  refene  if  four  nobles 
on  each  offender  ibid. 

This  rule  exploded,  n.  ibid. 

4.  A  return,  that  the  bailiffs  had 
him  in  coftody  of  the  fheriff,  and 
that  A.  refcoed  him  oat  of  the  cuf- 
tody  of  the  bailiff,  it  ill,  for  re. 
pugnancy  ,-fcy. 

See  alfo  Arrefi  cfBodj. 


BeJIitntien. 

i.  Writ  of  reftitution  lies  not  again  ft 
any  that  are  not  parties  to  the  re* 
cord  ^gg 

2.  Where  money  recovered  in  a  judg- 
ment appears  by  record  to  be  paid, 
rcftitution  fhall  be  fans  feire  facias 

588 

3.  Cut  otherwife  where  it  appears  to 
be  only  levied  ibid. 

4.  So  where  judgment  is  fet  afide  after 
execution  for  irregularity,  there 
needs  no  feire  facias  for  rcftirution 

ibid* 

5.  Reflttution  dented  upon  quaftring 
an  ioqoiiition  of  forcible  entry*  a 
leafe  for  years  Handing  out      ibid. 

6.  Traverfe  to  an  inquiiition  of  for* 
cible  entry  is  *fup*rf§dau  to  the 
reftitution  5S8 

Return  of  Writs. 

i«  Attach,  feci  is  good  ia  a  return, 

and 
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«nd  forptufige  In  a  return  if  jecl- 
ed  Page  58Q 

ft,  Procefs  whereon  to  ground  a  tefla- 
ttam  ft  returned  by  the  attorney  of 
cottrfe  Mi. 

$.  A  return  of  a  certiorari  by  clerk 
of  the  peace  is.  ill  479 

4,  Bight  days  to  be  between  the  ufte 
and  return  of  a  ca./a.  again  ft  the 
principal,  in  order  to  charge  the 
bail  599* 6o2 

See  alfo  Certiorari,  Mandamus,  Scirt 
Facias,  and  Writs. 

Reverfion. 

1 .  A.  fcifed  of  lands  a  forte  mater**, 
limits  feveral  eftates  with  remain- 
der to  the  nfe  of  his  right  heirs*  the 
heir  a  forte  materia  (hall  have  it 

590 

2.  For  It  is  the  ancient  nfe,  and 
therein  no  difference  between  an 
exprefs  and  implied  nfe  ibid. 

3.  Note;  There  may  be  a  poffibility 
of  reverter  where  no  remainder  can 
be  limited  131 

4.  Of  grants  of  offices  in  reverfion, 
vide  Offices,  lie. 

Rights  and  Remedies,  vide  Adieus  in 
General,  2,  13,  19,  22,  27,  29. 
Relea/e  and  page  415,  444,  460, 
S76>  577»  686- 

Revocation,  vide  With. 

Riots,  Resits,  and  unlawful  Affemhlies. 

1.  Both  an  unlawful  aflembly,  and 
an  unlawful  ad  done,  are  neccflary 
to  make  a  riot,  vide  hie  594 

2.  Ergo,  If  three  or' more  atfemble 
lawfully,  though  they  quarrel  and 
rail  upon  one  of  their  company,  it 
is  no  riot  59$ 

3.  Yet  in  this  cafe,  tf  they  fall  upon 
a  ftranger,  it  is  a  riot,  but  in  thofe 
only  who  concur  ibid. 

4.  Indiftment  for  a  riot  and  aflault, 
acquittal  of  the  riot,  it  alfo  of  the 
aflault  593 

5 «  To  an  inguifition  0/  a  riot  upon 
view,  the  meriffmuft  be  party  ih. 

6.  But  if  the  rioters  difpeife  before 
Vol.  II. 


the  view,  the  joftiee*  may  make 
the  inquifition  without  him  Page 

593 

7.  And  fuch  inquifition  by  two  jus- 
tices cape,  fro  domino  rege  is  well, 
and  need  not  be  pro  domino  rege  & 
eorpore  com.  ibid* 

8.  Yet  all  inquifition s  by  grand 
jury  are  to  be  pro  corf  ere  eons,  as 
well  as  pro  domino  rtge  ibid. 

9.  Juftices  not  inquiring  within  the 
month,  are  punllhable ;  yet  they 
may  itrqoire  after  ibid. 

to.  If  feveral  make  a  riot  and  a  man 
is  killed,  they  are  all  principals  in 
the  murder,  vide  334.,  335 

Rivers,  vide  Higb*u*jsm 

stales  0/  Court. 

l.  Defeating  a  rule  of  court;  though 
by  a  Granger,  is  a  contempt,  vide 

176»  *77t  596 

a.  A  rule  of  court  is  to  be  cob  ft  rued 

largely  for  his  benefit  for  whom 

made  596 

3.  Yet  fee  the  expofition  of  a  rule  to 

put  off  a  trial  Jvper  Jelutioue  cuftag. 

83 
4«  See  proceedings  agsinft  the  de- 
fendant on  breach  of  the  rule  for 
confeffing  leafe,  entry.  He.       259 

5.  And  fee  breach,  lie.  of  rules  of 
reference  to  three  foremen,  his  73 

and  84 

6.  Alfo  the  practice  of  (biking  juriea 
on  rules  of  court  40; 

In  what  cafis  goods  snap  he  brought 
in  in  trover,  n.  ibid* 

7.  And  in  what  cafes  roles  (hall  be 
to  bring  money  into  court  583. 

597,  and  note, 
t.  Where  executor  or  adroiniftrator 
fuei,  money  ft  not  to  be  brought 
into  court,  becaufe  they  are  not 
liable  to  coAs  596 

//  may  he  paid  in  vjherehy  execu- 
tors Iofet  has  do  at  paj  fubfiaueut 
eefis. 
9.  Though  the  plaintiff  fin  other 
cafes)  is  nonfoit,  yet  he  (hall  have 
money  brought  in,  oH  (hiking  it 
out  of  the  declaration  597 

Notion  the  oJfo&  e/^iug  nunep 
into  court  ibid. 

Ma  See 
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See  tlfe  Trials^  Fienv  and  Fifae. 
Rules  tf  Lm»>  fide  Maxims. 


S. 


Seirt  Facias* 

1.  TN  the  cafe  of  the  king,  there 

needi  not  any  fcirt  facias  after  ' 
the  year  Page  602 

2.  See  the  rule  for  firing  out  and  re- 
turning fcirt  facias  in  B.R.  and 
how  it  differ!  from  C.  B*  599 

3.  Fifteen  day!  indofive  to  be  be- 
tween the  ttfit  of  the  firft,  and  re- 
tarn  of  the  left  ibid. 

4.  And  eight  day!  between  the  tefii 
and  return,  when  again  ft  the  prin- 
cipal, in  order  to  charge  the  bail 

602 

5.  tf  againft  the  principal,  the  writ 
it  Ubac parti \\i againft  the  bail, 
in  ia  parti  599 

6.  A  fart  facias  again  ft  bail  in  B.R. 
mult  be  brought  in  Middleftx  only  ; 
alitcr  in  C.  Bm  564,  600 

7.  A  fan 'facias  againft  bail  mult  lie 
in  the  meriff's  hand!  a  convenient 
time  599 

//  muft  lit  four  days  brfcre  the 
return,  n.  ibid. 

8.  A  fin  facias  on  recognizance  of 
bail  aligning  breach  that  she  de- 
fendant did  not  pay  nor  render 
Prifon*Mar.  Marefch.  noftne     602 

9.  Whether  a  fare  facias  lay  in  per- 
fonal  actions  before  H'cJ}.  2.  and 
Lord  Cfi/'s  opinion  doubted     600 

10.  Jn  error  to  rever/e  a  fine,  why  it 
is  needful  to  a  fare  facias  againft 
the  tertcnants,  a!  well  as  the  co- 
nuzees  598 

11.  A  return  of  fcirt  feci  againft 
rertenant!  ought  to  be  of  all  the 
terteoants  in  ballivafua  ibid. 

When  fci.  fa.  Jball  iffuc  upon  mo- 
tion ^  and  tubere  without  59$ 
and  note, 

12.  A  fcire  facias  lies  on  a  judgment 
in  ejectment,  and  may  be  general 
againft  ail  the  rertenants,  or  par- 
ticular, and  name  them  6co 

j  3.  Tertenants  returned  for  feveral 
part*,  ean not  join  in  a  plea  which 
goes  to  one  part  only  601 


14.  Where  non-tenure  may  be  ple*4+ 
ed  generally,  and  where  fpeciaJly 

Page  601 

15.  Judgment  on  u  fcirt  facias  againft 
bail  reverfed  for  want  of  warrant 
of  attoney  603 

16.  See  the  cafe  of  a  fcirt  facias  npon 
n  recognizance  of  bail  in  error  520 

See  alfo  alfo  Judgments,   and  Refit- 
tution,  tt  3,  4. 

Stifiu9  fide  Difeifiu. 

Servauts,  vide  sVaflers,  &c. 

Service  and  Suit* 

1.  Service  by  doing  fait  to  the  court 
of  the  manor  twice  a  year,  held 
well  w       604 

2.  A  manor-court  to  inquire  into 
rent!  and  fer  vices  arrear,  may  be 
bis  in  anus  ibid, 

3.  And  the  fuit  to  fuch  court  (hall  be 
intended  by  refervation,  before  the 
flatute  fuia  emptorts9  lie.  ibid. 

4.  Alfo  one  that  is  refiant  may  be 
bound  to  do  fuit  real  ibid. 

5.  For  it  (hill  be  intended  a  fuit- 
feivice  refer ved  on  creating  the 
tenure  ibid. 

Srffrons  General  and  Quarter. 

1.  An  appeal  may  be  adjourned  from 
one  quarter  felEons  to  another  :£. 

447»*°5 

2.  Seflions  cannot  be  entered  as  fit- 
ting three  day?  together,  but  muft 
be  an  adjournment  494*  6° 5 

3.  An  order  of  feffions  quafhed  be- 
caufe  it  concerned  one  of  the  juf- 
ticet  named  in  the  ftyle  of  the  court 

607 

4.  They  cannot  make  an  order  to 
profecute  an  offender  oat  of  the 
county  ftock  ibid. 

For  ivbat  purptfes  thej  cam  order 
tbt  county  fiock  tt  be  apflsdt  ■•     ib. 

5.  They  may  alter  and  tet  aside  their 
own  order!  the  fame  feffiona    494, 

6c6 

6.  So  their  order  for  one  to  relieve 
hi*  father  till  feffiona  order  the  con- 
trary, is  good  53* 

7.  A  tpe* 
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7.  A  fpedil  order  of  feffions  ought 
■ot  10  coad  ode  to  the  ppinion  of 
B.R.  Page+%6 

8.  They  may  affirm  orquafh,  but  not 
foperfede  an  original  order       472 

9.  They  cannot  fnppref»an  alehoufe 
licenfed,  nnlefs  for  difordcr      470 

10.  They  may  make  an  original  order 
to  difcharge  apprentices  49 1 

11.  Their  power  extends  only  to  fuch 
trades  as  are  named  in  the  Ita- 
tntc  (vide  Apprentices)  47 1 

12.  They  are  proper  judges  whether 
fit  to  oblige  one  to  take  an  appren- 
tice or  not  491 

13.  Orders  on  43  EHk.  c.  2.  muft  be 
be  faid  ad '  fuarterialemfeffiouem%  &c. 

474»  47* 

14.  Orders  on  two  different  ftatntes 
mud  be  diftina  487 

15.  Seffions  on  appeal  cannot  fend  to 
a  third  place  nor  party  475 

16.  And  one  feffions  on  appeal  can- 
not refer  a  matter  to  be  determined 
by  another  feffions,  bit  477 

17.  If  the  fird  order  be  naught,  no 
fobfequent  order  on  appeal  can 
make  it  good  482 

iS.  And  where  they  quafh  an  order, 
it  mod  appear  to  be  on  appeal  479 

19.  Appeal  from  an  order  of  ba (tardy 
muft  be  to  the  general  feffions   48a 

20.  And  to  the  firft  feffions  after  no- 
tice to  the  father,  of  the  firft  order 

4S0 

21.  Appeal  from  an  order  of  corpo- 
ration juftices,  mult  be  to  the  fef- 
fions of  the  county,  not  the  cor- 
poration '  490 

22.  Seffions  cannot  annex  parilhet, 
but  may  order  one  parifti  to  contri- 
bute- to  the  poor  of  another    480 

481 

23.  On  appeal  from  poors  rate,  the 
iaffions  may  quafli  the  whole  rate 

483 

24.  And  they  may  make,  or  order  the 
churchwardens,  &c.  to  make  a  new 
rate  ibid. 

If  the  objeBion  is  to  the  general 
rule  and  proportion  of  the  rati,  or 
the  omiffion  of  particular  ptrfons,  tbt 
Jejjions  cannot  amend,  but  muft  quajh 
or  confirm  it ;  fecus  vubere  tbe  ap- 
pellant is  overcharged %  «.  ibid. 


2$.  Seffions  may  appoint  and  remove 
high  and  petty  conftables,  and  are 
the  heft  judges  of  the  matter    Page 

15°*  5©2 
Yidt  Conftables.  .. 

26.  Upon  appeal  from  allowance  of 
overfeers  accounts,  the  feffions  muft 
execute  their  judgment  in  the  fame 
manner  as  two  jd dice's  ought  to  do 

27.  SeQSons  being  but,  one. day  in 
law*  may  alter  their  judgment  and 
ma&e  a  new  order,  But  mult  certify 
only  the  latter  404 

28.  A  od  they  need,  not  fet  forth'  the 
reafons  of  their  judgment,  and  how 
the  court  (hall  judge  thereon  607, 

608 

See  alfo  Aleboufes,  Baftardj,  Juftices t 
Poor,  and  Statutes-  j« 

Sheriff. 

t.  A  (herifF  may  take  bail-bond  on 
attachment'  of  contempt*  but  the 
profecutor  may  refuft  to  accept  it 

608 
Of.  Whether  fuch  a  bond  is  good9 
n.  ibid. 

Thejheriff  is  not  liable  to  am  ac 
tion  for  refufing  to  liberate  the  de- 
fendant thereon,  n.  id.  ib» 

2.  A  (herifF  fined  and  committed  for 
delivering  to  fen  infant  a  writ  of 
appeal  brought  by  his  prochei'n  amy 

l77 

3.  What  fees  are  due  to  the  (herifFon 
execution  of  writs,  and  his  duty 
therein,  vide  Fees  and  Execution; 
and  for  his  duty  in  taking  ball,  fee 
Bail  17,  18,  ig9'(fe.  ' 

4.  A  (heriiF  is  the  officer  of  B.  R.  in 
the  fame  manner  as  conftable  to 
juftices  of  the  peace,  *>•  175 

See  alfo  Church  of  England. 
Solicitor  *  vide.  Attorney. 

Statutes  in  General,  and  their  Expo* 
ft  ion. 

1.  Where  a  ftatnte  gives  or  creates  a 

right,   the   party  of  conference 

M  m  a  ihall 
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mall  have  an  a&ioa  at  law  to  reco- 
Ter  it  Page  415 

s.  Where  a  ftatute  create*  an  offence, 
ao  remedy  can  be  purfued,  but 
what  the  ftatute  gives  460 

j.  Where  a  ftatute  introduces  a  new 
law,  by  giving  an  a&ion  where 
none  was  before,  lie.  the  plaintiff 
seed  not  conclude  centra  fermam 

ft***  5°5 

f*  Jitter  where  it  gives  the  fame  ac- 
tion with  a  difference  of  circum- 
ftanccs,  as  double  damages,  fefc. 

ibid. 

5.  Where  a  ftatute  gives  penalty  to 
be  recovered  before  jutHcet,  and 
prefcribet  no  method,  it  ought  to 
be  by  bill  606 

6.  And  orders  of  (effions  on  two  dif- 
ferent ftatute*  nnft  be  diftiaft  487 

7.  Where  a  ftatote  gives  a  penalty  to 
a  ftranger,  and  be  foes,  he  it  a  com- 
men  infermer ;  aliter  if  to  the  party 
grieved  to 

8.  Where  a  ftatute  direfts  things  of  a 
public  nature,  may  is  to  be  uken 
nutrntt  609 

9.  Where  it  makes  an  offence  felony, 
acceflaries  (freperh)  are  within  it, 
though  not  named  542,  543 

.10.  Jitter  where  an  offence  at  com- 
mon law  is  thereby  only  made  more 
penal  ibid. 

.Si*  Though  the  title  is.no  part  of 

the  ftatute,  yet  if  fet  out  wrong 

it  is  fatal  609 

Observations  concerning  the  mif- 

reeitalef  flatutes,  n.  #      ibid. 

12.  That  the  ftatute  5  £7/*.  is  a  hard 
law  6 1 3 

13.  Ergo,  the  exercifing  a  trade  by 
others  is  within  that  ftatute      610 

14.  Yet  following  a  trade  feven  years 
is  fufficient,y**j  binding,  Es?r.  [vide 
Apprentices)  613 

Vide  n.  ibid. 

15.  Where  a  trade  is  averred  to  be  fo 
at  the  time  of  making  the  ad,  the 
court  will  intend  it  within  the  aft, 
bis  61 1 

Trades  mentioned  in  the  aB  need  net 
be  en/erred  to  be  m/ed  at  that  time, 
ethers  utuft,  n.  ibid. 

16.  And  that  many. trades  are  within 
-     the  acl,  not  mentioned  therein  ib. 


17.  One  may  let  coach-horfrs  and 
coach-man  witboot  licence,  on  5, 
6  W.  fcf  M.  e.  22.  Page  612 

*8  Debt  on  the  ftatute  lofiP.  3.  e.  z. 
for  making  buttons  of  wood    ebid. 

19.  See  the  coaftru&toa  of  the  ft  amp- 
ad,  where  a  bond  and  warrant  of 
attorney  were  on  the  same  paper 

soem* 

See    alfo   Jaiens    Popular,    Orders, 
Peer%  &c. 

Statutes  ef  Hue  and  Cry. 

l»  Where  the  fcrvant  is  robbed  of 
his  matter's  goods,  the  matter  may 
fue  the  hundred  613 

a.  So  where  robbed  of  his  mailer's 
money,  the  matter  may  fue  the 
hundred  614 

3.  Bat  one  robbed  and  refusing  to 
take  the  oath,  cannot  fue  613 

4.  The  declaration  need  not  set  forth 
the  oath  to  be  taken  before  a  juf- 
tke  of  the  lame  bond  red  614 

Statutes  Particular,  4>. 

Snbfidits,  Tastes,  and  Cufiems. 

1.  By  taxes*  ia  meant  in  general, 
parliamentary  615 

2.  See  the  different  manner  of  taxing, 
and  when  introduced  616 

j.  And  oftheclaufe  in  conveyances, 
to  have  no  deduction  for  taxes  ibid, 

4.  Where  deduction  for  taxes  (hall  be 
out  of  annuities,  and  where  not 
{vide  Covenant  7.)  ibid. 

5.  One  may  be  affeflcd  by  the  land- 
tax,  either  where  he  dwells,  or  car- 
ries on  hit  employment  ibid. 

An  efficer  employed  in  different 
parijhes  muft  be  affeffed  where  be 
lives,  n.  id.  ibid. 

6.  Prifage,  an  ancient  duty  in  fpecie 
on  goods  imported,  may  be  granted 
away  by  the  crown  617 

7.  But  are  chargeable  with  dntiea 
charged  on  the  faid  goods,  while 
in  the  grantee's  hands  ibid. 

Suit,  vide  Service, 

Sunday,  vide  Term -Tims. 

Super/edits,  vide  page  47a,  587.   fe 
..Certiorari,  fie 

Surrender* 
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Surrender. 

1.  A  furrender,  where  to  be  coo- 
(trued  as  a  conveyance  at  common 
law  Pmgibzi 

2.  Surrender  vefts  the  eftnte  to  the 
farrendree/i-/  notice  or  hisexprefs 
acceptance  6tS 

3.  A  Surrender  veils  a  lee  in  A.  tff 
**.,  though  no  eftate  for  their  lives 
expreOed,  Wr.  wV#  Tail  620 

4.  A  furrender  is  to  be  conftrued  as 
a  conveyance  at  common  law    611 

5.  Surrender  of  a  patent  void  liar 
want  of  enrollment  191 


T. 

Tail. 

1.  pY  what  words  an  eftate-tail  may 

be  created  6a  1 

2.  The  word  of  in  Emglijb,  equal  to 
de  or  ex  in  Latin  622 

3.  In  a  gift  in  tail  it  muft  appear 
of  what  body  the  iflue  are  to  come 

621 

4.  To  B.  and  the  heirs-males  of  the 
faid  B.  lawfully  begotten*  and  for 
default,  &c.  over,  is  a  tail        ibid. 

5.  Fees  art  abfolute,  ba/e9  refrained, 
nnditiemal  Hid. 

6.  Bargainee  of  tenant  in  tail  has  a 
defcendible  eftste  619 

7.  What  conveyances  by  tenant  in 
tail  are  defeasible  by  the  iflue  ibid. 

8.  Covenant  by  tenant  in  tail  to 
Hand  feifed  to  the  ofe  of  himfelf 
for  life,  remainder  to  A.  in  tail,  is 
void  ibid. 

9.  Becaufe  the  remainder  is  to  take 
eflfea  alter  bis  death  (:£.)        ibid. 

to.  Tenant  in  tail  covenants  to  Hand 
feifed  to  the  ufe  of  A.  and  his 
heirs,  or  of  A.  for  life,  with  re- 
mainders ;  it  devefts  the  c&ate-tail 

620 

11.  Alittr  if  the  new  nfe  be  to  take 
etfea  after  his  death  ibid. 

%%.  Surrender  to  A-  for  life,  remain- 
der to  A  and  his  wife  for  their  lives, 
and  their  heirs  nod  aligns,  and  for 
default  of  fnch  iflue  to  A.  and  his 
Heirs,  is  a  fee  in  jf.  and  his  wife 

92Q 


See  alfo  Devifes,  Finn,  Recoveries* 
Vfes,  &c 

Tenants  in  Common,  *\&nje*at-teseanis. 

Tender  and  Refit/a  J,  Amende,  &c. 

i.  If  one  is  obliged.to  rtleafe  on  pay- 
ment of  money,  he  is  bound  to  re- 
leafeon  tender  and  refu&l,  as  if 
actaally  paid  -*4f'7S 

2.  When  both  parties  meet  at  the 
time  and  place,  he  that  pleads  sen- 
der muft  alfo  plead  refuial       623 

3.  Aad  if  the  defendant  be  abfent* 
the  plaintiff  moft  (hew  that,  and 
that  he  was  there  at  the  time,  and 
tendered  ibid* 

4.  And  the  pleader  mud  (hew  when 
he  came,  and  how  long  he  fend, 
lie.  624 

5.  He  mift  ftay  till  fun-fct,  unlets 
fpecial  circumftances  (hewn  (hall 
vary  it  ibid. 

6.  To  a  general  affumpfit,  tender, 
&c.  muff  be  pleaded  with  a  tent 
temps  prift*  which  cannot  be  after 
imparlance  62  s 

May  be  pleaded  after  am  order  for 
time9  n.  ibid* 

7.  How  tout  temps  prifi  is  pleadable  far 
indebitsttns  affnmpfit,  tfr*  623 

8.  In  pleading  tender  in  debt,  the 
defendant  prays  judgment  de  damp- 
mis;  but  in  cafe,  de  ulterioribns 
dampnis  ibid. 

9  Owner  of  a  ftray  may  feize  it,  ten* 
dering  fatitradioa,  and  in  plead* 
ing  it,  need  not  ihew  the  fum  ten* 
dered  686 

10.  That  the  defendant  does  not  aver 
the  amends  tendered  was  refofed 

687 

11.  AJfumpfity  fatnra&ioa  pleaded, 
and  iflue  upon  the  acceptance, 
held  good  627 

See  alfo  Payment,  8cc. 

Term-Time  and  Computation. 

1.  A  bill  cannot  be  filed  again*  a 
privileged  perfon  in  the  vacation 

2.  And  the  vacation  begins  thejaft 
day  of  the  term,  as  foon  as  the 
court  xifes  ibid. 

Mm^  3.  No 
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3*.  No  matters  of  law  to  be  heard  the 
lift  day  of  term  Page  624 

41  But  a  trial  at  bar  may  be  the  iaft 
paper-day,  where  the  king  it  party 

5.  Sundays  and  Holidays  are  com- 

*  puted  for  acts  done  oot  of  court 

624 

6.  But  Sundays  are  not  included  in 
the  four  days  to  move  in  arreft  of 
judgment-  625 

7.  Ergo  one  may  be  taken  on  an 
efcape-warrant  on  a  Sunday  *    626 

8.  And  a  citation  may  be  ferved  by 
fixing  it  on  the  church-door  on  a 
Sunday  62; 

9.  Tres  Trin.  on  Sunday,  writ  of  in  • 
quiry  then  returnable,  if  executed 
Monday,  it  is  error  626 

10.  The  court  takes  judicial  notice 
of  the  computation  of  time,  the 
kalendar,  tic.  626,  627 

it.  An  infuraoce  of  A.'s  life  for  a 
year,  A.  died  on  the  laft  day,  the 
infurer  is  liable  625 

12.  A  condition  to  an  ad  at  the  end 

•  of  7  years  on  requcll ;  requeft  is  to 
'   be  made  the  latt  day  585,  vide  624 

See  alfo  Age,  and  Day,  and  Departure* 
Town,  vide  Parijb. 
Toll,  vide  Fairs,  &c. 

*Tra*utrft. 

1.  A  traverfe  that  puts  matter  of  re- 
cord in  iiTue  to  the  country  is  ill 

521 

2.  Where  a  traverfe  ought  to  con- 
clude to  the  country,  and  where 
with  an  averment  4 

3.  A  confederation  executory  is  tra- 
versable, ergo  a  vtnue  mult  be  laid 

22 

4.  In  replevin  matter  fugge&ed  for  a 
return  in  a  plea  in  abatement,  is 
not  traver fable  93 

5.  Where  traverfe  of  the  command  is 
fufiicient  in  trefpafs  or  replevin, 
but  not  in  claufum  f regit  107 

6.  And  fee  a  difference  in  traverfea 
on  avowries,  and  declarations  in 
debt,  fcfr.        ^  562 

7.  That  which  is  immaterial  is  not 
admitted  by   not  being  traverfed 

561 


8.  Where  a  traverfe  goes  to  the  mat- 
ter, ail  before  \%  waived;  ahttr 
where  to  time  only  .  Pago  642 

9.  Traverfe  of  an  inquifition  of  for- 
cible entry  is  a  Juper/edess  10  the 
reftitution  c.87 

10.  In  ajfuupfit  fattsfaction  pleaded, 
iflue  on  the  acceptance  is  good  627 

11.  Norn  antea'u  no  traverfe,  where 
.  further  matter  muft  be  difdofcd 

before  he  can  conclude  to  the  coun- 
try 62K 

12.  Deinjuria/ua  propria  is  a  replica- 
tion to  a  j  unification  by  the  com- 
mon law  or  general  ftatute       ibid* 

13.  Abfyue  hoc,  that  he  oufted  him  do 
prtmijfis,  goes  to  every  part       629 

14.  On  pleading  a  feifio  generally, 
traverfe  may  be  taken  that  he  is 
fole  feifed  ibid. 

15.  Bat  quart  the  difference  of  tra- 
veling a  fole  feifin ,  as  to  tenants 
in  common  and  parceners  630 

See  alfo  Pleadings  and  Trefpajes*  j 

Treafon. 

1.  Attainder  of  treafon  reverfed,  for 
want  of  aUocutus  before  judgment 

630 

2.  And  judgment  therein  reverfed, 
for  want  of  contra  ligcautiafua  de- 
bit umt  in  the  indictment  ibid. 

3.  And  another,  for  want  of  iffo  vi- 
vente,  or  in  eon/ftdu  fuo,  as  to 
burning  the  bowels  632 

4.  Record  of  judgment  therein  rc- 
fufed  to  be  amended  by  the  minutes 
of  the  court  of  Old  Baily  ibid. 

5.  Indictments  of  treafon,  &r.  can- 
not   be  fupplted    by   intendment 

631,  vide  375 

6.  Copy  of  indictment  therein  not 
granted,  after  pleading     634  vide 

i$3 

7.  Indictment  of  a  fubject  contra  Is- 
.   gtauti*  Ju*  debitum  is  well,  with- 
out naturalist  t&c.  633 

8.  Alitor  where  an  alien  is  iadictcd. 
if  naturalis,  He.  be  therein      ibid* 

9.  Indictment  for  compaffiag  the 
king's  death,  the  treafon  being 
firft  laid,  the  overt-act  need  not 
be  laid  proditorie  633 

40.  Alitor  where  the  treafon  confifb 

in  fuch  act  ibid. 

11.  Wcrda 
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il»  Words  of  perfuafion  or  of  con- 
futation only,  an  oven-ad  of  trea- 
ioo  in  compaffiog  the  king's  death 
Page  651 

12.  Indictment  for  levying  war,  or 
adhering  to  the  king't  enemies  in 
general,  fans  (hewing  par  tic  0  Jar 
inftances,  not  good  6*4 

13.  Joining  with  rebel  fubjecls  of  the 
..  king'i  ally,  fighting  under  the  com- 
mand of  an  enemy  prince,  it  trea- 

:  ion/  fafr.  635 

14.  Although  fuch  fighting  be  di- 
rectly (and  only)  again  ft  fuch  ally, 
for  it  is  adhering  to  the  king's  ene- 
mies ibid. 

15.  Cruifing  is  an  overt-act  of  adher- 
ing, &<•  and  fo  is  lifting  and 
marching  ibid. 

1 6.  And  there  may  be  a  levying  war 
.   without  actual  fighting  635 

See  alfo  Attaimdtr. 

Yreftafs. 

A  Jbip  may  be  feized  for  a  for' 
feiture  under  the  navigation  a&,  and 
it  is  no  trefpafs  though  not  brought 
to  judicial  condemnation,  n.         223 

1.  la,a  declaration  in  trefpafs,  contra 
paeem  is  fubftance  636 

2.  And  trefpafs  laid  in  a  former  king's 
time  contra  pacem  only  of  the  pre- 
fent,  is. ill  on  demurrer,  but  cured 

•    by  verdid  640 

3.  Alfo  declaration  in  trefpafs  with- 
out vi&  armts,  held  ill  on  general 
demurrer  636 

4.  But  ouare  <vi  W  armis  is  ill,  for 
quart  is  not  pofitive,  but  only  in- 
terrogatory ibid. 

5.  Trefoafs,  ouare  duos  equos  apnd  D. 
&c.  cf  triticnm  do  bonis  proper,  ip- 

fius  A.  cepit,  held  ill,  becaufe  the 

property  of  the  horfes  not  fhewn, 

.  and  the  conditional  damages  entire 

640 

6.  And  plea  of  taking  a  diftref*  for 
rent  does  not confefs  property  ibid. 

7.  Trefpafs  foe  entering  his  houfe  and 
taking  Jkfaral.  claves,  ifc.   good 

fans  (hewing  the  number  645 

S«  Trefpafs  fir  entering  the  plain- 
tiff's houfe,  and  affaolring,  &c.  his 
.  Servants  1  the  affault,  &ct  may  be 


by  way  of  aggravation  of  damages 
Page  642 

9.  Where  matter  may  be  laid  as  ag- 
gravation, for  which  alone  trefpafs 
lies  not,  vide  119 

10.  Difturbing  one  in  the  nfe  of  his 
franchife  is  a  trefpafs  594 

1 1 .  Trefpafs  lies  for  fi  thing  in  libera 
pifcaria9  and  taking  his  fifti      637 

Qu.  Whether  owner  Jbip  of  the 
foil  is  effential  to  a  frveral  fjhery. 
Extracls  from  1  Inft.  and  Harg. 
notes,  relative  thereto.  A  femoral 
fjhery  does  not  require  the  exctnfiom 
of  all  other  right  if  there  is  none  ce- 
exteufive,  n.  ibid. 

12.  So  one  that  has  free  warren,  ma/ 
have  trefpafs  again  ft  any  but  the 
owner  of  the  foil,  for  hunting  thero 

ibid. 

13.  See  trefpafs  brought  againft  the 
fh  stiff's  officer,  for  hanging  a  man 
in  private  fuo  folo  648 

14.  Son  affault  demefne  a  good  plea  in 
mayhem  where  the  firft  affaul  t  was 
violent       „  642 

15.  Where  in  entering  A.'*  dole, 
there  is  only  force  in  law,  A.  can- 
not lay  hands  on  the  trefpaiTer  be- 
fore a  requeft  to  depart;  aliter 
where  actual  force  641 

16.  Taking  caitle  from  H.  is  a  tak- 
ing from  his  perfon  ibid. 

1  y.  Where  the  trefpais  is  tranfitory, 
the  plaintiff  cannot  pretend  a  right 
to  the  place  043 

18.  Ergo  in  fuch  cafe,  the  defendant 
may  jollify  by  poffefiion  only   ibid. 

19.  Note  1  A  j  uftification  muft  confefs 
the  trefpafs  (yldtjuftificatiouj  617, 

638 

20.  Trefpafs  for  entering  his  clofe  and 
hunting,  laid  with  a  continuance  f 
and  held  well  638,  639 

2 1 .  Acts  that  being  once  doqe  cannot 
be  repeated,  cannot  be  laid  with  a 

.   continuance  639 

22.  As  trefpafs  in  cutting  down  fqch 
a  number  of  trees  cannot  be  con- 

.  tinned  ikid* 

23.  But  a  general  coutiuuaudo  (hall  bo 
be  applied  to  what  may  be  conti- 
nued, after  verdict  ibid. 

24.  In  trefpafs  where  a  traverfc  goea 
.  to  the  matter,  all  before  is  induce* 

M  m  4  ment, 
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meat,  and  waif ed  *  aMter  if  to  time 
only  *>jp  642 

95.  Trefpefs  by  leflee  of  1  copy- 
holder for  life  for  cutting  down, 
tfe.  by  the  lord,  held  maintain- 
able in  J?.  A.  and  affirmed  in  Cam. 
Scacc.  bat  reverfed  in  the  boufe  of 
lords  658 

26.  Trefpafs  auov*  eaptimum  fuom  e§- 
fit,  for  taking  a  negro  666 

See  alio  Juftificatieu,  and  A#W  4f 

r*far*. 

t.  When  a  trial  at  bar  is  to  be  moved 
for  649 

a.  A  caafe  cannot  be  tried  at  bar 
where  the  a&ion  is  laid  in  London, 
by  rcafon  of  their  charter  644 

3.  A  trie!  nt  bar  not  denied  to  the 
officers  of  the  court,  or  barriftcrs 

6«i 

4.  And  in  any  caofo  of  value  or  diffi- 
culty, a  trial  at  bar  may  be  had  of 
common  right  648 

5.  Alio,  where  the  king  is  party,  a 
trial  at  bar  may  be  the  lai  paper- 
day  ia  term  625 

f .  A  new  trial  after  trial  at  bar  re- 

fofad  in  eje&ment,    becavfe    not 

conclufive  648,  'vide  65  Q 

Granted  to  the  defendant  9  but  not 

nfuatty  to  the  plaintiff,  n.  ibid. 

y.  A  new  trial  is  rarely  granted  in 
hard  aAione  644,  648 

Principles  on  which  mow  trials 
are  granted  or  rofufod—Ybcy  are  not 
grouted  if  the  verdiB  is  agreeable 
to  thejufiice  of  the  cafe ;  or  to  aid  a 
hardaBion  or  unonfworoble  defence  ; 
or  for  a  formal  ebjeStton  \  or  if  there 
was  proper  evidtnee  for  the  jury. 
They  'will  bo  granted  in  general  if 
the  verdiB  is  contrary  to  law,  or  a 
matter  is  left  improperly  to  the  jury  \ 
but  not  if  there  is  o  bill  of  exceptions 
depending,  or  in  a  writ  of  right* 
The  judge's  certificate  is  conelnfive. 
Cofts  on  granting  new  trials,  n.   ib. 

8.  As,  in  cafe  for  negligent  keeping 

fire,  aAions  for  words,  i3c.    644, 

648,  653 

$•  No  new  trial  againft  the  equity  of 


the  caoft  644, 646.    Nor'  for  ah* 

fence  of.  couofci  Page  645 

19.  Nor  for  defe&tf  preparation  6c  3. 

Or  any  omiffion  of  the  party  2739 

6>7 
Surprmo  is  ear  noeejarifr,  but 
maybe  a gpvund for  a  new  trial*  No 
menu  trial  on  account  of  a  counfet 
homing  declined  to  call  evidence,  op 
hawing  omitted  to  pronto  the  illegality 
of  o  policy,  or  on  affidavit  of  per- 
jury being  committed ;  feces*  on  a 
canfi  particularly  cirensnftaneod. 

Nemo  trial  granted  on  a  fubf cement 
difcovery  of  evidence,  or  for  tricks 
of  the  adverfe  party,  n.  ibid. 

1 1  •  Nor  lor  a  mittafce  ia  point  of  law  \ 
or  want  of  notice  after  defence 
made  646 

1  a.  Indictment  tot  a  libel,  defendant 
acquitted,  no  new  trial  ibid. 

No  new  trial  esfter  verdiB  for 
defendants  on  indiBment,  or  feigned 
ijfue  conneBed  with  em  iudiBmeutfor 
0  verdiB  againft  evidence  in  a  penal 
oBion,  or  aStem  for  malicious  prefi- 
cution ;  feces  for  improper  rejeBion 
of  evidence  in  0 penal  aBion,  n.  ib, 

13.  Yet  a  new  trial  may  be  where  the 

J'udge  of  nifi  prim  miiftirccl*  the 
err  649 

14.  No  new  trial  or  writ  of  inquiry 
granted  lor  too  faall  damages,  va- 
left  there  is  fome  trick,  He.     647 

New  inquiry  where  the  Jheriff  or 
jury  miftake  the  law,  n.  ibid, 

15.  A  new  trial  for  exceffiv*  da- 
mages, and  the  fame  damages  be- 
ing given,  a  third  trial  denied  649 

New  trial  e$  not  in  general  grant- 
ed  for  exceffsve  damages  in  aeJiaus 

for  torts  t  but  may  be  if  the  court  fee 
that  the  damages  art  momifeftly  uu- 

juft.  Qo.  if  oBious  for  adultery 
are  excepted,  n.  ibid. 

16.  A  new  trial,  becaefc  the  foreman 
had  declared  the  plaintiff  ihoold 
never  have  a  verdict  64$ 

Or  if  the  jury  eoft  bote ;  but  these* 
oven  affidavit  will  n$t  be  received  t 
n.  ibid. 

1 7.  Jury  after  gone  from  the  bar  lent' 
for  an  ad  of  common  eoooott 
given  in  evidence,  yet  new  trial 
denied  ibid. 

18.  to 
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t8.  In  trefpafs  for  cutting  trees,  ver- 
di&  for  defendant  agtinft^  evi- 
dence, yet  becaufe  the  plaintiff 
had  benefit  by  the  cutting,  new 
trial  denied  Page  647 

19.  And  Note;  No  new  trial  can  be 
in  an  inferior  court  101,  650 

An  inf  trior  turn*  may  grant  a  new 
trial  for  fnrprixe  or  irregularity,  or 
fit  afide  a  regular  interlocutory  indg- 
mtnt  to  Ut  in  a  trial  upon  tit  me- 
rits, n.  650 

so.  Nor  any  motion  for  a  new  trial 
after  motion  in  arreft  of  judgment 

647 

It  may  be  granted  for  mijbebavh 

our  of  ibt  jury,  or  if  the  court  think 

the  defendant  bat  been  imfroferh 

conviBed  on  an  indiBmeut,  n.  ibid. 

21.  if  a  cadfe  has  been  at  iflbe  four 
tennt,  there  muft  be  a  full  term's 
notice  of  trial  650 

The  notice  muft  be  given  before 
the  effoign  day.  The  rule  does  not 
of  pip  where  the  proceedings  are  fay 
ed  by  htjunBiou,  or  at  the  defend- 
ant's  reoueji,  n.  ibid. 

22.  And  fee  a  verdid  fet  afide  for 
want  of  fuch  notice,  and  that  rule 
explained  645, 650 

23.  Suing  oat  *  venire  facias  tefted 
the  laft  day  of  term,  not  a  proceed- 
ing within  term  as  to  notice  of  trial 

650 

24.  Two  dayt  notice  is  to  be  given 
after  ue  recipiaturt  at  fittings,  lie. 

653 

#5.  A  trial  is  not  to  be  pat  off,  for 
that  a  fait  is  pending  in  the  fpiri- 
tusi  court  for  the  fame  matter  646, 

649 

26.  If  the  principal  caafe  be  within 
tbejurifdt£lio«j  and  an  iffaearifes 
which  depends  on  foreign  laws,  it 
may  be  tried  in  the  next  county, 
and  the  foreign  laws  given  in  eri* 
dence  651 

ay.  And  bow  a  foreign  matter  is  to 
be  laid  in  the  next  adjacent  county 
in  4.X.  ibid. 

18.  In  wbatcafa  the  defendant  may 
carry  down  a  caafe  to  be  tried  by 
provifo  652 

29,  Trial  by  ptovifo  cannot  be  in 
the  cafe  of  the  crown,  nor  at  uifi 


prim,  iraJefs  by  warrant  from  die 
attorney-general  Page6$z 

30.  When  any  indiBment  is  removed 
into  B.R*  the  defendant  cannot 
carry  it  down  to  trial  without  leave 
of  the  Coon  65  j 

31.  And  on  foch  removal  by  the  pro- 
fecutor,  if  the  defendaet  comes  in 
by  procefs,  he  mall  give  fecurhy 
to  try  it  652 

32.  A  temporal  incident  in  a  canfe 
ia  the  fpiritoal  court  muft  be  tried 
by  the  rule  of  the  com  moo  law  547 

33.  A  judgment  was  fee  afide,  though 
ftridly  regular,  in  order  to  try  the 
merits  of  the  caafe  5  1 8 

34.  Bills  of  exceptions  moft  be  tender- 
ed at  the  trial,  and  fee  the  nature 
thereof  288,  2g9 

See  alfo  Evidence  and  FerdiB. 

Trover  and  Couver/Sou. 

1.  Trover  Res  again  II  a  carrier  for 
negligence,  as  for  lofing  a  box, 
&c.  655 

2.  Bot  not  for  an  aclual  wrong,  as  if 
he  breaks  it  to  take  out  the  goods, 
or  fell  it         ^  ibid. 

3.  Ergo  Denial  is  no  evidence  of  a 
converfion,  if  the  thing  appears  to 
be  loft  by  negligence  ibid. 

Fide  note  ibid. 

4.  Contra,  If  that  does  riot  appear, 
or  if  he  had  it  in  his  cuftody  when 
he  denied  to  deliver  it  ibid. 

5.  Trover  lies  not  for  a  negro,  vide 
Villein*  666 

6.  Trover  ie  fcripto  fuo  obligutorio* 
good  654 

7.  Trover  fat  20  ounces  of  cloves  and 
mace,  held  well,  though  not  (hewn 
how  much  of  each,  or  that  they 
were  mixed  ibid. 

8.  A  goldfmith  has  lottery  tickets  of 
A.  and  2?.  and  delivers  .df.'/  tickets 
to  B.  as  his  own,  J.  may  have  tro- 
ver sgainft  B.  2S3 

The  pawnee  of  a  jeweller,  &c# 
with  whom  goods  were  depofited,  hat 
no  heir;  fecos  of  the  pawnie  of 
goods  obtained  by  fraud,  n.       ibid. 

9.  In  trover  for  a  horfe,  bridle  and 

faddle, 
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Addle,  motion  to  bring  the  bridle 

and    laddie   into   court,    denied 

Pag*  507 

10.  Trover  lies  for  plate  generally, 
(o  for  260  pedis  argonti  2  19 

11.  Note;  A  fpecial  plea  in  trover 
ought  to  confefs  a  conversion   654 

What  J^ecial  pleas  in  trover  have 
been  held  good%  o.  ibid* 

12.  See  a  demurrer  to  a  declaration 
in  trover,  inltr  alia,  de  dnobus 
fulcris  218 

13.  One  jointcnant  or  tcaaot  in  com- 
mon, or  coparcener,  cannot  bring 
trover  againft  bis  companion,  but 
may  again  ft  a  ftraager  290 

See  alfo  Evident*  16,  32. 

Trufts,  vide  Vfes. 

Tithes. 

I.  Tithes  of  agistment  of  barren 
cattle  arc  due  of  common  right 

655 

3.  A  county  or  hundred  cannot  pre- 
(cribe  in  men  dedmando,  for  things 
titheable  of  common  right      ibid. 

3.  Aliter  of  things  not  tunable  of 
common  right  ibid. 

4.  Payment  of  tithes  of  one  fpecies , 
not  a  good  modus  for  all  657 

5.  Modus  of  10  fleeces  of  wool  and 
a  lambs,  for  all  tithes,  (court  di- 
vided,) if  good  or  not  656 

6.  A  modus  fhould  be  as  certain  at 
the  duty  deftroyed  by  it  657 

7.  A  modus  to  pay  zs.  in  the  pound 
of  the  improved  rent,  is  ill    ibid. 

9.  A  modus  to  pay  part  of  the  very 
thing  that  is  tithes,  is  not  good, 
nnleis  payable  hi  another  manner 

6c6 

9.  Ergo>  if  to  pay  a  whole  meal's 
milk  fuch  a  day,  night  and  morn- 
ing till,  Vc .  in  lieu  of  tithe-milk, 
is  ill  ibid. 

10.  A  fuggeftion  in  the  cafe  of  tithes 
muft  be  proved  within  fix  kalendar 
months  of  the  tefte  of  the  prohibi- 
tion 554 

ii.  See  the  cafe  of  a  compofition  for 
tithes,  onamdin  ambabus  partibus 
placuerit%  He.  144 

See  alfo  Prohibitum* 


V. 

Vacation,  vide  Term-Tim*  &c 

Vagabonds  and  Vagrant,  vide  Poor* 

Variance. 

I.  VARIANCE  between  the 

writ  .and  count  not  pleada- 
ble,/^*/ praying  oyer  of  the  wrft 
Page  658 
Oyer  nmill  not  mow  be  granted*  n . 
ibid. 
*.  Variance  between  the fcir* facias 
aad   judgment,   not    amendable, 
though  the  writ  opt  faulty  in  fa 

Sz 

3.  Deed  dated  in  the  year  of  our 

Lord,  let  forth  with  the  year  of 
the  king  alfo,  no  variance        658 

4.  So  a  bond  to  4*  in  40  /.  fobvend. 
to  his  attorney,  declared  00  as 
payable  to  A.f  no  variance       6c 9 

What  variances  between  the  aue~ 
a  gations  and  proofs  or*  or  mot  mate- 
rial, v*  ibid. 

5.  So  in  debt  on  bond  to  perform 
award,  omiffion  in  the  replication 
of  a  void  part  of  the  award,  is  no 
variance,  72 

6.  Aliter  if  the  ominlon  be  of  any 
part  not  void  ibid. 

7.  In  debt  where  the  quantity  of  the 
duty  depends  on  the  deed,  variance 
is  fatal,  and  cannot  be  helped  by 
remittitur  658 

8.  Aliter  where  the  matter  is  ex tri ri- 
fle, and  docs  not  depend  on  the 
deed  ibid. 

9.  Recognizance  in  C.  B.  taken  at 
judge's  chamber,  pleaded  as  taken 
in  court,  is  a  variance,  (vide  Re- 
cognizant*)  659 

10.  If  error  abates  by  motion,  the 
court  muft  be  moved  for  execution  ; 
contra  if  for  variance  264,  265 

I I .  Writ  of  error  waa  of  a  record  per 
billam,  the  record  returned  was  per 
brtv*  de  privilege  and  quaihed 

660 

12.  Information  for  a  libel,  variance 

in  the  word  aw  for  not,  held  fatal 

upon  evidence  ibid. 
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13.  In  declaring  for  words  fpoken, 
variance  in  omiflion  or  addition 
not  material  if  the  words  proved 
are  actionable  Page  661 

14.  But  otherwife  in  a  tenor  of 
words  written  ibid. 

15.  And  in  pleading  a  libel  may  be 
fet  forth  (f*  h*ec  Anglican*  verba) 
in  Englijb,  or  the  fenfe  and  fub- 
ftance  of  it,  {$J)  ibid. 

1 6.  See  a  variance  between  a  writ  of 
error  and  a  record,  and  refnfed  to 
be  amended,  though  the  corfitor'a 
note  was  right  40 

Writsof  error  amendable,*,  ibid. 

17.  See  alfo  variance  between  the 
writ  and  return  in  the  name  of  a 
corporation  434 

18.  And  fee  a  variance  in  the  name 
of  a  parifh,  Waking  and  Woking 

47* 
See  alfo  Abatement*  Amendment,  Er- 
ror, and  Mifnomer. 

Venae,  vide  Vifue. 

Verdi  Us. 

1.  Declaration,  for  keeping  a  boll 
which  ufed  to  run  at  men,  not  fay- 
ingfcuns  or  /ci enter,  held  naught 
af.er  verdict  662 

2.  For  keeping  a  boar ad  mordend.  ani- 
malia  con/net.  fcienter,  &c.  held 
well  after  verdict  ibid. 

3.  And  uncertainty  in  the  count  or 
declaration,  is  cured   by    verdict 

663 

4.  Where  a  verdict  will  aid  a  title 
defectively  fet  forth,  but  not  a  de- 
fective title  364  and  664 

5.  In  debt  on  (ingle  bill,  and  nil  de* 
bet  pleaded,  jury  find  nil  debet  to 
part,  and  debet  the  refidue,  held 
well  after  verdict  364,  664 

6.  A  verdict  may  be  taken  upon  any 
part  of  the  declaration  to  which  the 
evidence  it  applicable  133 

7.  Judgment  arretted,  becaufejnore 
damages  given  than  ought    .     663 

.8.  Damages  given  in  trefoafs  laid  at 
a  time  not  come,  it  fhall  be  intend- 
ed another  time  was  proved      661 
9.  No  finding  of  a  jury  can  difcharge 
.    a  man  againit  a  confefiioa  by  mient 
Jedlre  23 


10.  Seeafpecial  verdict  fon nd  on  a 
fingle  point  Page  249 

See  alfo  Evidence,  Juror,  Trial. 


View. 

1.  A  view  is  gran  table,  but  that  is 
only  where  the  title  is  in  qiieftion 

605 

a.  Before  the  view  is  granted  the  w- 
nire  muft  be  returned,  and  then  the 
rule  is,  that  fo  many  of  the  panel 
(hall  view  it,  fcfr.  665 

3.  See  the  method  of  proceeding  in 
cafe  of  a  view  ibid. 

Fill,  vldePari/b. 


Villeins  and  ViUenagu 

\.  Indeb.  affump.  for  a  negro  fold. 
^  whether  inheritance  or  not  666 

2  Trover  lies  not  for  a  negro,  for 
men  cannot  be.  the  fubjects  of  pro* 
perty  666, 66j 

3.  But  in  trefpafs  quote  captivum 
fuum  cepit,  the  plaintiff  may  give 

in  evidence  that  he  was  hii  negro 

667 

4.  And  fee  there  the  difference  of 
properties  in  things  of  a  natural 
and  civil  exigence  ibid. 

5.  And  how  fervus  pnedialis  differs 
from  fervus  perfonaHs  ibid. 

Vi/ne. 

1.  At  common  law  all  actions  were 
laid  in  the  proper  county,  that  the 
jury  might  be  de  vicineto  668 

2.  And  the  practice  of  changing  w- 
nues  in  tranfitory  actions  began  in 
King  James  the  Firft'i  time        670 

3.  The  clerk  of  affize  may  lay  hi* 
action  in  Middleftx,  and  the  venue 
(hall  not  be  changed  670,  671 

4.  And  if  the  defendant  be  a  barrif* 
ter,  attorney,  lie.  he  may  change 
the  venue  to  Middle/ex  668 

It  is  now  fettled  that  the  privilege 
only  extends  to  keep  the  venue  in 
Middlefex,  being  plaintiff:  That 
privilege  continues  though  both  par- 
ties are  atteruies  in  the  county  where 
the  caufe  of  aQiou  or  oft,  n.  ibid. 
5*  Motion 


THE      TABLE. 


5.  Motion  Co  change  it  ought  to  be 
within  eight  days  after  delivery  of 
the  declaration  (^.)         Page  668 

6.  And  heretofore  was  never  granted 
after  rules  for  pleading  were  out 

ibid. 

7.  And  on  fuch  motion,  affidavit 
muft  be  of  the  time  of  the  delivery 
of  the  declaration  667,  670 

8.  The  venue  refufed  to  be  changed 
in  an  action  ofjeaud.  mag.        668 

9.  So  in  cafe  for  falfe  return,  it  can- 
not be  changed  without  confeot  of 
the  plaintiff  669 

Venne  changed*  or  trial  e(/envhere$ 
vohen  the  camft  cannot  be  impartially 
tritd  in  tbt  prefer  county^  n.      ibid. 

10.  And  where  evidence  neceflary  to 
f up  port  the  action  arifes  in  two 
counties,  he  nay  lay  it  in  either 

ibid. 

II*  Venue    not   changed    in   a&ion 

againft  a  lighterman  for  goods  loft 

670 

What   affidavit    is  neteffary    to 

change  the  venue :   vjhere  changed 

or  not  in  anions  for  libels,  or  binds* 

Qo.  Wbttber  it  may  be  changed  into 

Wales.     //  may  bt  changed  into  a 

county  palatini,  n.  ibid. 

It.  Yrt  in  falfe  imprifoument  againft 

the  (her i iff  of  London,  firft  changed 

to  London,  and  then  back  to  Mid- 

dlefex  ibid. 

Tbt  danger  of  a  partial  trial  fuf- 

Jicient  can/it  againft  changing  the  ve- 

nue,  n.  ibid. 

13.  And  fee  the  rule,  where  after  ov- 
nne  changed,  the  plaintiff  would 
bring  it  back  again  669 

The  plaintiff  muft  undertake  to 
give  material  evidence  where  the 
aBion  is  laid  \—wbat  is  a  compliance 
nuith  the  undertaking ,  n.  ibid* 

14.  A  confideration  executory  is  tra- 
verfable,  ergo  a  venne  muft  be  laid 

22 

15.  Plea  of  privilege  of  C.  B.  need 
not  be  with  a  venue,  tfr.  54$ 

16.  The  venne  in  indictments  of  con* 
fpiracy,  &c.  muft  be  where  the 
confpiracy  was,  and  not  where  the 
re  fill  t  thereof  was  put  in  execution 

x74 
See  a!lb  Trmvtri,  3. 


Vnivtrftiks  ami  School*. 

1.  Vice -Chancellor's  court  caanet 
hold  plea  for  the  penalty  of  m 
ftatute  Pmge  671 

2.  See  the  case  at  large  of  ceacoing  a 
kkooljans  licence,  and  a  cooftrac- 
tion  of  the  ad  of  toleration  ia  that 
particular  67a,  673 

3.  See  touching  the  franchises  of  the 
uaiverfity  of  Oxford  343 

Void  and  Voidable. 

I.  Bond  of  an  infant  or  nam  comfoe,  ia 
▼oid  4t7,  675 

a.  So  the  furrender  of  tesaet  lor  life 
(beiog  won  compos)  10  hint  ia  re- 
attainder,  is  void  5,76 

3.  Erroneous  judgment  of  inferior 
court  ia  void,  but  of  fuperior  court 
only  voidable  674 

4.  Where  orders  of  ju&icea  are  void, 
or  only  voidable  ibid. 

See  alio  Error,  Judgments,  and  Orders. 


Ufes  and  Truftt. 

I.  Hufbtnd  and  wife  covenant  to 
levy  a  fine  of  the  wire's  land  to  the 
ufe  of  the  heirs  of  the  body  of  the 
hufband  on  the  wife  begot teo,  the 
limitation  is  void  679 

t.  Fine  and  recovery  wherein  the 
conn  fee  was  tenant,  and  no  ufes  of 
the  fine  declared,  intended  to  the 
ufe  of  the  conofee  in  order  to  make 
a  tenant  of  the  freehold  676 

3.  Where  ufes  may  be  averred  by  pa- 
rol, and  where  not,  vide  ibid. 

4.  Where  a  conveyance  to  ufes  enures 
by  way  of  tranfmotation  of  poftef- 
fion,  the  ufes  may  be  either  de- 
clared or  revoked  without  deed 

*7? 

5.  Where  the  ufes  of  a  recovery  are 
declared  by  a  deed  fubfeqeent,  the 
pleading  mould  be  geaaral,  that 
the   recovery  was   to   fuch    ufea 

676 

6.  If  a  leaie  and  releafe  be  pleaded 
to  A.  and  his  heirs,  and  no  confi- 
deration appears,  nor  (aid  to  whofe 

10  ufe, 
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ufe,  it  (hill  be  intended  to  the  ufe 
of  the  releafee  and  his  heirs  P.  678 

7.  i^»j*r*,  Whether  a  refulting  ufe 
can  be  upon  a  conveyance  by  leafe 
and  releefe  ibid. 

&  Leafe  and  releafe  by  A.  to  trnftees 
and  their  heirs,  to  the  ufe  of  A.  for 
99  yean,  remainder  to  the  ufe  of 
the  truftresfor  25  years,  remainder 
to  the  heirs  male  of  A.'$  body,  thit 
laft  remainder  is  void  679 

/*  what  cafis  there  is  a  rtfulting 
ufe,  n.  ibid. 

9.  Devife  to  truftees  and  their  heirs, 
on  trod  to  permit  A.  to  take  the 
profts  for  his  life,  and  then  to 
Hand  feifed  to  the  ufe  of  the  heirs 

•  of  A.'%  body,  is  a  ufe  in  A.  and  he 

has  a  tail  ibid. 

Devife   U  fay  tbt  profits  is  a 

truft,  a.  ibid. 

10.  Whatever  was  or  would  have  been 
a  truft  at  common  law,  is  fince  the 
ftatute  a  ufe  executed  ibid. 

it.  If  truftees  join  to  bar  contingent 
remainders,  it  is  a  breach  of  truft 

680 
The  courts  of  tquity  will  direS 
trnftees  to  join  in  a  fait  to  fay  off  a 
prior  mortgage  %  or  the  creditors  of  a 
voluntary  Jet  tier,  or  to  make  a  fettle  - 
ment  to  continue  the  eft  ate  longer  in 
tbe  family  \  but  it  is  not  advifable 
for  truftees  to  a&  on  tbeir  own  dif 
crttiom,  a.  ibid* 

12.  Ceftuy  one  ufe  may  take  advantage 
of  a  warranty  annexed  to  the  eftate 

68c 

13.  No  difference  between  exprefs 
■nd  implied  ufci  590 

See  alb  Devifee,  Recoveries,  Rever- 
fions,  and  Tail. 

Vfury  and  Extortion. 

1.  Juftices  of  peace  have  no  jorifdic- 
tfon  upon  the  ftatute  of  u fury    680 

a.  Charge  of  extortion  ought  to  be 
particular,  and  that  the  defendant 
took  it  extorfive  ibid. 

3.  And  by  ftatute  1  W.  IS  U.fejf.  1. 
r.  21,  3,4.  the  juftices  have  only  a 
fpecial  authority  to  remove  the 
clerk  of  the  peace  for  extortion. 
Ergo  it  mail  appear  to  be  extortion 
aii  their  ordac  681 


4.  For  in  convi&too*,  what  appears 
upon  evidence  will  not  fopply  the 
defefts  of  the  charge,  vide  Page' 48  $f 

381 

See  alfo  ConviQions  and  Indiclments. 

W. 

Wager  of  Law. 

1.  T  IES  not  in  debt  on  a  by-law,  nor 

in  any  a&ion  where  a  wrong  is 
fuppofed  683 

2.  In  debt  it  lies  only  where  the  con- 
trad  is  fecret,  and  not  where  found- 
ed on  any  thing  notorious       ibid. 

3.  In  account  it  lies  where  the  receipt 
was  by  the  defendant  of  the  plain- 
tiff,  but  not  where,  by,  or  of  a 
third  perfon  ibid. 

4.  But  in  detinue  it  lies,  whether  the 
receipt  was  of  the  plaintiff  or  of  a 
ftranger  ibid. 

5.  In  debt  or  arbitrament  where  the 
fubmiffion  was  by  parol,  the  de- 
fendant may  wage  his  law       ibid.. 

6.  So  in  debt  for  an  amercement  in  a 
court*  baron  but  not  on  a  judgment 
in  a  court  baron  ibid.  684 

7.  That  it  lies  not  in  debt  for  rent, 
and  the  reafon  thereof  ibid. 

8.  Nor  in  debt  by  a  gaoler  for  meat 
and  drink  ibid. 

9.  See  the  method  of  performing 
wager  of  law  682 

Wages,  vide  Mafter  and  Servant. 

Warranty. 

1.  Ceftuy  que  ufe  may  take  advantage 
of  a  warranty  annexed  to  the  eftate 

685 

2.  Plaintiff  in  ejedment  may  make 
title  by  a  collateral  warranty    ibid. 

3.  Rights  of  entry  are  bound  by  col- 
lateral warranty  686 

4.  But  though  a  warranty  binds  or 
bars,  it  does  notextinguifti  a  right 

686 

Waifs,  Eftrays,  &C 

1.  Owner  of  a  ftray  may  feife  it,  ten- 
dering fatisfa&ion  686 

a.  And  in  pleading  need  not  (hew 

the  fum  tendered  ibid. 

Weighs 
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Weights  and  Meafures. 

t.  In  indictments  for  making  light 
bread,  it  it  not  enough  to  (hew  that 
it  had  not  ict  due  weight,  fans 
ihewing  what  is  doe  weight  P.  087 

See  alfo  Fairs,  &c. 


mils. 

I.  The  atteftation  of  a  will  good 
within  the  Itatute  of  frauds,  it  the 
teftator  might  fire  the  wicnefies 
ago,  though  he  did  not  688 

If  the  teftator  could  Hit  fie  the 
wtneffes  fign%  or  was  in  a  /ate  §/ 
infenfibility  when  they  figued,  the 
'will  it  nseid.  Whether  they  ftgned 
in  hit  pre/euee  (the  atteftation  met 
expreffing  that  fail,  and  the  witnejes 
being  dead  J  is  a  euejlionfor  the  jury, 
n.  ibid. 

t.  A  will  made  by a  feme  in  purfuaoce 
of  a  power  referred  before  mar- 
riage, is  not  properly  a  will  nor 
proveable  by  the  ordinary         313 

Such  a  ivill  mujl  be  executed, 
proved,  conftrued,  &c,  as  a  at/7/  at 
common  lavs,  n.  ibid. 

3.  Special  verdicl  finding  a  will  of 
land?,  and  that  afterwards  the  tef- 
tator made  altud  t  eft  amentum*  im- 
ports not  any  revocation  of  the 
former.  592 

Note  refpeQing  revocations  byfub  - 
fejuent  deeds  or  wills,  cancelling,  or 
alteration  of  eft  ate  ibid. 

4.  Yet  a  will  of  per  Ton  a  1  eflate  was 
pre  fumed  to  be  revoked  by  altera- 
tion of  the  teiiator's  circumlianccs 

ihid. 
This  rule  extends  to  rial  eftutes 
and  p  oft  humous  children*  but  may  he 
repelled  fy  circumftanccs,  a,  ibid. 
Where  a  per/on  g**ve  legacies  and 
made  his  nulfe  reftduary  legatee*  af- 
ter whofe  death  he  married  again , 
and  had  a  child,  with  ivbom  he  pe- 
rijbed  by  Jbipwrcck,  the  will  is  not 
revoked,  n.  ibid, 

5.  So  a  real  eflate,  purchafed  after 
the  will  made,  is  not  thereby  de- 
vifed  257 

6.  Legatee  may  be  a  witnefs  again  ft  a 
will,  but  not  for  it      691  vide  547 


7.  Words  founding  conditional  are 
to  be  token  as  limitation  in  a  will 

Page  570) 

8.  See  a  prohibition  denied  as  to 
probate  of  a  will  of  lands  and 
goods,  though  men  compos  fuggenV 
ed,  t3c  552  vide  547 

See  alfo  Age*  Devifcs,   Diftribution, 
Executors,  and  Legacies* 

Witneffet. 

I.  Where  perjury,  fcfr.  may  begirt* 
in  evidence  to  the  credit  of  a  wit- 
nefs 514, 689 

2*  It  is  the  nature  of  the  crime  and 
the  conviction*  not  the  punifhment* 
that  makes  a  witnefs  infamous  690 

3.  Yet  queried  whether  the  infamy 
arifes  from  the  crime,  or  judgment 
of  the  pillory  68Q 

4.  For  the  king  may-  pardon  a  dis- 
ability, where  it  is  only  thecoafe- 
quence  of  the  j udgmen t    5 1 4,  689 

5.  But  not  where  it  is  part  of  the 
judgment;  yet  a  ftatute-pardon 
will  ibid. 

6.  A  prifoner  having efcaped,  maybe 
a  witnefs  to  prove  the  eicape  vo- 
luntary on  traverie  of  an  iuquili- 
tion  again  ft  the  gaoler  690 

7.  Deposition  of  a  witnefs  examined 
before  a  judge,  becauie  going  be- 
yond fca,  cannot  be  read  if  he  be 
in  England  691 

8.  Nor  can  commiffioners  of  appeals 
proceed  upon  depofitions  taken  be- 
fore commiuloners  of  excise,  but 
mufl  examine  the  witneflcs  again 
de  novo,  uu  lefs  dead  555 

9.  .A  prohibition  to  afuit  for  a  lega- 
cy, for  refufing  proof  of  payment 
by  one  witnefs;  aliter  in  probate 
of  wills,  &c.  54.7 

xo.  Note ;  A  legatee  may  be  a  wit- 
nefs againit  a  will,  bat  not  for  it 

691 

See  alfo  Evidence  and  Proof. 
Withernam,  vide  Replevin* 

Words  fuable  in  the  Spiritual  Court  9 
tec.  or  not. 

I.    Words  fuable   in   the   Spiritual 

Court, 
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Court,  vi%.  Wbort-mafler,  whore, 
wittal,  braudy-nofed  whore  P.  692, 

693 

z.  Words  not  fuable  there,  vix.  !*• 

pmdtnt,  brazenfaced,    Belxebub  or 

Devil,  or  prince  of darknefs,  becaofe 

nodifcredit  6gi 

3.  Not  for  calling  one  knave,  &c. 

54* 

4.  Alfo  fait  lies  not  in  that  court  for 
words  charging  an  offence  not 
punifhable  there  691 

5.  As  faying  of  a  parfon,  He  has  no 
fenfe,  is  a  dunce  and  a  blockhead, 
amddeferves  to  have  bis  gown  pulled 
over  hi*  ears  i  bid  • 

6.  Nor  where  of  fpiritual  conusance 
are  coupled  with  others  of  a  tem- 
poral crime  552 

7.  As,  Thou  art  a  whore  and  a  thief  \ 
or  ieepeft  a  bawdy-beufe;  though 
whore  alone  is  fuable  there      ibid. 

vide  404 

8.  Words  importing  tny  charge  of 
incontinency,  are  fuable  there  693, 

696 

9.  Court  of  Honour  cannot  hold  plea 
of  fcandalous  words  553 

Words  a&ionable  at  Law,  or  not* 

1.  In  offices  of  profit,  words  import- 
ing want  of  ability  are  actionable 

695 

2.  But  not  in  offices  of  honour,  as 
calling  a  juftice  of  the  peace,  aft* 
or  beetle  beaded  juftice  ibid. 

3.  There  goes  your  rare  chancellor  to 
fuborn  witniffes  to  /wear  againfi  the 
parfon,  actionable /*r  Holt,  fed Cur. 
divid.  696 

4.  Words  fubjecting  a  man  to  puniJh- 
ment  may  not  be  actionable,  un~ 
lefs  fcandalous  696 

5.  As,  Thou  art  one  that  ftole  my  Lord 
S.'i  deer,  are  not ;  nor  papift,  but 
with  refpect  to  the  times  ibid. 

6.  A  charge  of  fornication,  lie.  is  not 
actionable,  unlefs  fpecial  damage 

693 

7.  Nor,  She  is  a  whore,  and  bad  a 
baftard  by   her  father's  apprentice 

696 

8.  Nor,  She  bad  a  baftard;  became 
it  does  not  appear  to  be  chargeable 
co  the  parifh  694 


9.  Nor,  Ton  are  a  cheat,  fpoke  of  a 
tradefman,  without  laying  a  collo- 
quium of  his  trade  Page  694 

10.  Nor  of  a  butcher,  That  the  cow 
died  of  calving,  though  laid  per 
quod  he  loft  his  cuftomert  961 

1 1 .  But  to  fay,  You  ftole  my  box-wooa\ 
and  I  will  prove  it,  is  actionable 

695,  696 

12.  So  to  fay  of  a  juftice  and  deputy- 
lieutenant.  Don't  vote  for  him,  for 
be  is  a  Jacobite,  and  for  bringing 
in  the  Pretender ',  Sec.  694,  695 

13.  To  fay,  In  Black- Bull  Yard yom 
could  frocure  broad  money  for  gold, 
and  clip  it,  becauie  it  imports  an 
act  done  697 

Words  indidable,  or  not. 

1.  Words  of  (lander  fpoken  of  a 
mayor,  not  indictable  697 

2.  As,  You  are  a  rogue  and  a  rafcal, 
ice;  alitor  if  written  ibid. 

3.  So  fpoken  of  a  juftice  of  the  peace. 
He  is  a  fool,  an  afe,  a  coxcomb,  Sec. 
not  indictable  69K 

4.  But  are  good  caufe  to  bind  to  the 
good  behaviour  ibid. 

See  alfo  Libels  and  Variance* 


Writ*. 

1.  In  all  continued  writs,  the  alias 
mod  be  tefted  the  day  the  former 
writ  was  returnable  699 

2.  A  writ  bearing  tefte  oat  of  term  is 
void,  but  the  (heriffis  judicable  700 

3.  A  writ  of  execution  returnable  two 
terms  from  the  tefte  is  well,  bnc 
mefne  procefs  is  void  ibid. 

4.  Defendant  cannot  take  advantage 
of  an  ill  original  by  the  recital,  but 
upon  oyer  or  a  certiorari  70 1 

5.  A  writ  of  mandamus  ought  to  be 
directed  to  the  perfons  who  are  to 
do  the  act,  vide  mandamus  699, 70 1 

6.  See  an  exeat  regnum  to  (lay  a  man's 
going  to  Scotland  fince  the  Union 

702 

Note  relative  to  this  writ       ibid. 

See  alfo  Certiorari,   Habeas  Corpus, 

Homine    Repfegiando,    Returns    of 

Writs,  and  Scire  Facias, 


T II  R 


Til  F. 


TABLE 


TO    THE 


PLEADINGS. 


A. 

Abatement* 

I.TNa  bomine  repltg.  the  defend- 

JL  ant  on  §jtr  of  the  writ  pleads 

want  of  addition  in  abatement 

Page  705 

2.  By  tenancy  in  common  in  one  of 
the  defendants  in  trefpafs         709 

3.  By  mifnomer  in  the  defendant's 
chriftian  name  71  z 

4.  By  recovery  in  a  former  action  for 
the  fame  nuifance  716 

5.  For  that  the  defendant  at  the  time 
of  the  inieftate's  death  was  com- 
morant  in  another  diocefe        750 

6.  That  the  lands  are  parcel  of  a 
manor  in  ancient  demefne        780 

A3icn  on  the  Cafe  on  Aflumpfit. 

1.  For  mafont  work  done  and  ma- 
terials found  for  the  fame        710 

S.  In  confideration  that  the  plaintiff* 
would  lend  the  defendant's  fon 
any  Aim  not  exceeding  5  /  or  trull 
him  with  goods  to  that  value,  the 
defendant  promifed  to  pay        732 

Agalnft£.  for  money  lent  to  A.  ac 
B.'a  requeft  733 

For  money  laid  out  ihiJi 

3.  In  confederation  that  the  plaintiff 

promifed  to  marry  the  del  end  ant, 

the  when  fole  promifed  to  marry 

Urn  737 

Vol.  II. 


For  money  laid  out  for  and  lent  a 
woman  when  fole  Page  737 

4.  By  an  adminiftrator  for  goods  fold 
and  delivered  by  the  inteftate  747 

The  like  on  a  quantum  meruit       748 

5.  The  like  by  an  adminiftrator  dur- 
ing the  executor's  abfence  for  mo- 
ney lent,  and  for  money  had  and 
received  754 

9  On  an  agreement  to  deliver  fix- 
teen  bags  of  hops  before  fuch  a 
day  783 

For  Misfeazance. 

1.  Againft  a  carrier  on  the  cuftom  of 
the  realm  for  loftng  goods  deliver- 
ed to  him  to  cany  703 

2.  For  creeling  a  wall  fo  near  the 
plaintiff's  work-room,  that  it  dark- 
ened his  window,  whereby  he  loft 
the  benefit  of  his  work-room    715 

3.  Again  ft  a  leflVe  for  years  for  ne- 
gligently keeping  his  fire  72; 

4.  The  like  on  the  curtcm  of  the 
realm  for  neg'igently  keeping  fire 
in  a  clofe,  whereby  the  plaintiff's 
furzes,  &e.   were  burnt  726 

5.  For  holding  to  bail,  after  a  com- 
mon appearance  tendered,  where 
by  law  no  bail  was  required      728 

6.  For  flopping  up  a  highway  lead- 
ing to  the  plaintiff's  colliery    730 

7.  For  taking  up  a  hogfhead  of  bran- 
dy out  of  one  cellar  and  laying  it 

N  n  in 


THE  TABLE  TO  THE  PLEADINGS. 


in  mother  fo  negligently  that  ic 
was  llaved  Page  735 

For  .Nonfeasance, 

1.  A  gain  ft  the  owner  of  a  ferry  for 
not  keeping  a  ferry-boat  719 

2.  For  not  repairing  a  partition-wall 

770 

For  a  Con/piracy, 

i«  By  caofing  the  plaintiff  to  be  in- 
dided  as  a  common  barretor    767 

Adminiftrator. 

See  AJfumpftt  4,  5.  Debt  1.  Demur- 
rer, /fecial  2.  Monftrans  da  Faits 
1,  2.     Oyer  2. 

1.  The  pleading  of  commitment  of 
adminiftration  by  an  official      748 

2.  The  like  by  the  archbifhop  of 
Canterbury  during  the  executor's- 

abfence  755 

Ancient  Demefue. 
See  Abatement  6. 

Arbitremeut. 

See  Averment  6.    Sort,  3.    Debt  4- 

hteuftrans  dee  Faits  4.     Oyer  3. 

Averment* 

1 .  That  the  work-houfe,  13c.  men- 
tioned in  the  record  of  the  judg- 
ment, and  that  mentioned  in  the 
prefent  fuit  are  the  fame  ;  and  that 
J.  and  B.  mentioned  in  the  record 
of  the  judgment,  and  the  now 
plaintiff  and  defendant  are  the 
fame  per  Ton  8,  &c,  787 

2.  That  cefiuy  que  vie  is  in  full  life 

72S 

3.  That  the  materials  and  work  were 

found  and  performed  for  the  (hip 
in  the  river  of  Thames t  and  not 
within  the  jurifdi&ion  of  the  ad- 
miralty 746 

4.  Of  the  life  of  the  grantor  of  the 
next  avoidance  of  a  church,  and 
of  the  identity  of  the  church     762 

5.  That  the  defendant  ufed  and  of 
right  ought  to  repair  a  wall       771 

6.  Of  the  delivery  of  an  award   79$ 


B. 

Baron  and  Feme. 
See  Affumpfit  3 .     Debt  3 . 

Bar. 

.  To  an  action  againft  a  ferry- roan- 

for  not  keeping  a  ferry-boat,  That 

he  had  built  a  bridge  in  lieu  of  the 

boat,  and  kept  it  in  repair,  l£c. 

Page7zi 

,  By  arburement  791 

.  'lo  an  arbitration   bond,  by  no 

award  made  795,  797 


Continmantu 

Per  Cur,  advi/are  vult. 

i.  On  a  demurrer  to  a  plea  in  abate* 
ment  709,717,780* 

2.  To  a  replication      709,  713,  jzz 

3.  To  a  declaration  756 

4.  On  in  nulU  eft   erratum  pleaded 

764,  78* 


Certiorari* 

1.  Awarded  to  thenr/rw  breviuut to 
certify  an  original  765. 

2.  Pleading  of  a  certiorari  to  remove 
an  indictment  760. 

3.  To  the  Chief  Jtiftice  of  C.  £.  to 
certify  a  warrant  of  attorney    787 


D. 

1.  By  an  adminiilrator  on  n  biH 
penal  ^  751 

2.  For  an  amerciament  to  a  court 
leet  773, 

3.  By  in  executor  and  her  hu (band 
(on  a  letter  of  attorney  made  to  the 
te  ft  a  tor)  for  a  falary  785 

4.  On  an  arbitration  bond  793,  797 

Demurrer  %  general. 

I,  To  a  plea  k  abatement  709,717* 

78  a 
2.  To 
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*.  To  a  replication    P*gt7lh  7ZZ 
3.  fp  a  declaration  756 

Demurrer,  facial. 

1.  To  a  replication,  for  that  it  con- 
dudes  to  the  country  709 

2.  To  a  plea  in  abatement,  that  the 
defendant  at  the  time  of  the  intef- 
tate's  death  was  refident  in  another 
diocefe ;  for  that  it  does  not  appear 
that  the  inteftate  was  not  commo- 
rant  in  the  diocefe  where  admini- 
flration  was  granted  750 

Di/ceni. 

1.  Pleaded  of  the  moiety  of  an  ad- 
vowfon  759 

2.  Of  a  court-lcet  to  the  fon  and 
heir  of  the  grantee  by  letters  pa- 
tent 774 

E. 

Eje&ment. 

1.  On  two  feveral  demifes  by  original 
ia  B.  R.  779 

Errer. 

See  Judgment  1 .     Return  2 . 

Errors  affigned  in  B.  R.   765,  7771 

786 

Eftepfel. 

t.  For  that  the  defendant  put  in  bail 
by  the  name  mentioned  in  the  de- 
claration 713 

Executor. 

See  Debt  3.    Judgment  5.    Menftram 
da  Fait*  2. 

I.  That  C.  made  bis  will,  and  there- 
by conftitutcd  Z>.  executor,  who 
took  upon  him  the  execution  there- 
ofi  and  proved  it  761. 


;■/:  ;:.    p. 

*  - :  Grant* 

t.  f  headed  of  the  next  avoidance?  of 
sr<hiupch  760 


2.  Of  a  court-leet  by  letters  patent 
onder  the  duchy  feal       Page  yjj 

3.  The  like  by  leafe  and  releaie  775 

H. 
Homine  Reflcg. 


Declaration  therein 


705 


Imparlance, 

1.  Prayed  by  plaintiff  to  a  plea  it* 
abatement  715 

2.  By  the  defendant  to  a  declaration 
705,  7*6»  7*«»  7*S»  7*9>  73i. 
734»   739»  749.   7S2>  7*>9>  79*' 

79h 

Inquiry. 

A  writ  of  inquiry  awarded  on  a  judg- 
ment by  nil  dicit t  in  B.  R.        77 1 

IJfue  General. 

1.  \najfumpfit  by  uon  afnmffit  705, 

2.  In  cafe  by  not  guilty    725,  727, 

729,  731 

3.  In  debt  to  a  bill  penal  by  non  eft 
faBum  752 

4.  In  coafpiracy  by  not  guilty     769 

5.  In  ejedment  by  not  guilty      782 

Judgment. 

1.  In  B.R.  affirmed  in  the  Exche- 
quer-chamber 740,  741 

2.  For  the  defendant  on  a  demurrer 
to  a  plea  in  abatement  71 8 

3.  The  like  to  a  replication        724. 

4.  For  the  plaintiff  by  nil  dicit  in 
cafe,  £.£.  771 

5.  By  nil  dicit  in  debt,  C.  B.    777, 

786 

6.  For  the  plaintiff  on  a  demurrer  to 
a  plea  in  abatement  781 

7.  On  averdidt  in  ejeft  men  t  whereby 
the  defendant  as  to  part  is  found 
guilty,  and  to  the  refidue  not  guilty 

782 
9.  In  C.  &  reyerfed  in  B.  R.  786. 

ttenftrane 
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Moufirans  dei  Faits. 

1.  The  plaintiff  brings  into  ceurt  the 
letters  of  admini&ration  Page  752, 

2.  The  plaintiff  brings  into  court  the 
letters  teftamentary  761,  786 

3.  The  plaintiff  brings  into  conn  an 
indenture  of  agreement  between 
jointenants    to  prefent  by  turns 

75* 

4.  The  plaintiff  brings  into  court  an 
award  795 

jAn  umpirage  799 

O. 

Oyer. 

1.  Prayed  of  a  writ  of  homing  rep/eg. 

705 

2.  Of  letters  of  admioiftration    749 

3.  Of  the  condition  of  an  arbitration 
bond  794,  798 


Pntejtation. 

1.  That  the  paffage  was  not  by  boar, 

that  there  was  no  fuch  cuftom,  and 

that  the  plait  tiff  was  not  an  inha- 

bittnt  ot   any  ancient   meffuage 

Page  721 

0^ 

Qtare  Impedit. 

I.  On  an  agreement  by  indenture 
between  jomienants  to  prefeat  by 
turns,  the  executor  of  the  furviv- 
i°g  grantee  of  the  next  avoidance. 
Pica  by  the  bifhop,  that  he  pre- 
fented  by  lapfe.  Replic.  That  the 
iateftate  prefented  J.  8.  by  writ- 
ing, and  that  the  bifhop  refuted* 
Rejoined,  That  J.  S.  took  it  away 
and  de fired  time  to  prepare  him- 
felf,  but  never  returned,  &c. 
Abfque  hoc,  that  he  refuted.  Smr 
iffue  on  the  traverfe.  Verdia  for 
the  plaintiff,  and  a  writ  awarded 
to  the  archbifhop  of  Canterbury  % 
13c.  758,  \5c. 


Prefcription* 

1.  For  a  ferry  and  toll  for  a  paffage 

2.  For  the  inhabitants  to  pafs  toll- 
free  720 

Prohibition. 

1.  SuggefBon  for  a  prohibition  to  the 
admiralty  on  the  ftatute  of  13  and 
15  R.  2.  and  2  H.  4.  742 

Poffejpon  and  Seifin. 

I.  Pleading  of  pofleflion  of  leffee  by 
virtue  of  a  demife  for  years  deter* 
minable  on  lives  724 

%.  Pleading  of  a  feiOn  in  tail  by  vir- 
tue of  the  ftatute  of  the  27  H.  8. 
of  ufes  759 

3.  Seifin  of  a  coort-leet  in  the  king 
in  right  of  the  crown  pleaded  773 

4.  The  like  in  the  grantee  by  virtue 
of  letters  patent  ibid. 

5.  The  like  by  virtue  of  a  leafe  and 
rcleafe  775 


R. 

Replication. 

1.  That  the  plaintiff  is  fole  feifed, 
abfque  hoc,  that  the  defendant  ali- 
quid  habuit  709 

2.  That  the  plaintiff  was  not  admit- 
ted to  pafs  over  the  bridge       722 

Re/pond.  Oufter. 
See  Judgment  6. 

Return. 


Of  at.  homine  repUg.  706 

Of  a  writ  of  error  758,  785 

Of  a  pofiea  with  a  tales  727 

The  like  without  a  tales    739, 

,  7S3>  764 
Of  a  certiorari  awarded   to  the 

cuflos  brevium  7&6 

The  like  to  the  Chief  Juftice  of 

€ .  B.  7*7 

Satis- 


*^-*^m 


THE  TABI^E  TO  THE  PLEADINGS. 


S. 

Satisfaction. 

The  form  of  acknowledging  fatisfac- 
tlon  on  recoid  Page  741 

Seijin. 
See  Pofitfiom. 

Sur*vi*v*rjbip. 

Pleading  of  furvivorihip  of  the  next 
avoidance  10  cne  of  the  grantees 

761 


Traverft. 


tiff's  clofe  and  yard,  and  diflurb-  ^ 
ing  his  poiTcflion  Pagt  70!      • 


Venire  Facias. 
2.  Venire  facias  y  (in  B.RJ)  awarded 

7°5>  727>  732>   734»  756»  739* 
75*»  770 

2.  The  like  in  C  Z?.  764 

3.  Con  tinned  //r  «y/V.  w»  «r^/  4r«w* 

4.  The  like  for  default  of  jurors  on 
t  trial  at  bar  782 

Vcrdia. 

I.  For  the  plaintiff  on  not  guilty, 
*ith  a  tales  727 


I.  That  the  defendant  is  tenant  in     *•  The  like  without  a  tales  737 

tommoh  709     3-  The  like  on  no*  tjlfaaum  75  j 

j.  That  the  defendant  is  named  as     4-  The  like  in  a  quart  impedit  764. 
in  the  bill                                 713 

Ufes. 

Covenant   to   ft  and   feifed  to  nfet 

For  breaking  and  entering  the  plain-         pleaded  759 
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$86.  fir  1189.  *W  «U9. 
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